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Title  3— 

The  President 


{FR  Doc.  95-13839 
Filed  6-1-95;  3:20  pm] 
Billing  code  4710-10-M 


Presidential  Determination  No.  95-22  of  May  19,  1995 

Presidential  Determination  Under  Subsections  402(a)  and 
409(a)  of  the  Trade  Act  of  1974,  as  Amended — ^Emigration 
Policies  of  the  Republic  of  Romania 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  subsections  402(a)  and  409(a) 
of  the  Trade  Act  of  1974  (19  U.S.C.  2432(a)  and  2439(a))  ("the  Act”),  I 
determine  that  the  Republic  of  Romania  is  not  in  violation  of  paragraph 
(1),  (2)  or  (3)  of  subsection  402(a)  of  the  Act  or  paragraph  (1),  (2)  or  (3) 
of  subsection  409(a)  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


THE  WHITE  HOUSE, 
Washington,  May  19,  1995. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  arxf  l^al  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1099 

[Docket  No.  AO-183-A47;  DA-02-11] 

Milk  in  the  Paducah,  Kentucky, 
Marketing  Area;  Order  Amending  the 
Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Paducah,  Kentucky,  Federal  milk  order 
based  on  final  decisions  issued  by  the 
Acting  Assistant  Secretary  on  December 
2, 1994  (59  FR  64524)  and  on  January 
27, 1995  (60  FR  7290).  The  amendments 
to  the  order  provide  a  new  formula  to 
price  Class  11  milk  and  implement  the 
base  month  Minnesota-Wisconsin  (M- 
W)  price  updated  with  a  butter/powder/ 
cheese  formula  as  the  replacement  for 
the  M-W  price  series. 

EFFECTIVE  DATE:  June  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies,  Chief,  Order  Formulation 
Branch,  USDA/AMS/Dairy  Division, 
Room  2968,  South  Building,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
(202)  720-6274. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  firom  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  amended  order  will  promote  more 


orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (the  Act),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  District  Court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Sectary’s  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Prior  docvunents  in  this  proceeding: 

Notice  of  Hearing  (M-W  price):  Issued 
May  12, 1992;  published  May  15, 1992 
(57  FR  20790). 

Notice  of  Hearing  (Class  11  price): 
Issued  December  14, 1993;  published 
December  21, 1993  (58  FR  67380). 

Recommended  Decision  (M-W  price): 
Issued  August  3, 1994;  published 
August  8, 1994  (59  FR  40418). 

Recommended  Decision  (Class  II 
price):  Issued  August  22, 1994; 
published  August  26, 1994  (59  FR 
44074). 

Final  Decision  (Class  II  price):  Issued 
December  2, 1994;  published  IDecember 
14, 1994  (59  FR  64524). 

Final  Rule  (Class  n  price):  Issued 
Janu€uy  27, 1995;  published  February  2, 
1995  (60  FR  6606). 

Final  Decision  (M-W  price):  Issued 
January  27, 1995;  published  February  7, 
1995  (60  FR  7290). 

Proposed  Termination  of  Order: 
Issued  March  3, 1995;  published  March 
9, 1995  (60  FR  12907). 


Extension  of  Time  for  Filing 
Comments  on  Proposed  Termination  of 
Order:  Issued  March  27, 1995; 
published  March  31, 1995  (60  FR 
16589). 

Final  Rule  (M-W  price):  Issued  April 
6, 1995;  published  April  14, 1995  (60  FR 
18952). 

Referendiun  Order:  Issued  May  8, 

1995;  published  May  12, 1995  (60  ra 
25628). 

Findings  and  Determinations 

The  proceeding  on  the  proposed 
termination  of  the  Paduc^,  Kentucky, 
milk  marketing  order,  issued  March  3, 
1995  (60  FR  12907),  is  hereby 
terminated. 

When  producer  approval  of  the  order, 
as  proposed  to  be  amended,  was  not 
indicated  in  a  referendiim  conducted  in 
the  Class  II  proceeding,  comments  were 
sought  concerning  possible  termination 
of  the  order.  The  number  of  comments 
received  from  producers  indicated  that 
there  was  support  for  the  order  and 
provided  a  sufficient  basis  for 
conducting  another  referendum.  Thus, 
another  referendum  was  conducted  to 
determine  if  producers  approved  of  the 
order  as  amended  by  the  Class  n 
proceeding  and  by  the  M-W  proceeding. 
The  order,  as  proposed  to  be  amended, 
was  subsequently  approved.  Therefore, 
it  is  appropriate  at  this  time  to  terminate 
the  proposed  termination  proceeding 
issued  March  3, 1995,  and  to  proceed  to 
amend  the  order  as  approved  by 
producers. 

The  following  findings  emd 
determinations  hereinafter  set  forth 
supplement  those  that  were  made  when 
the  Paducah,  Kentucky,  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

The  following  findings  are  hereby 
made  with  respect  to  the  aforesaid 
order: 

(a)  Findings  upon  the  basis  of  the 
hearing  records.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  public  hearings  were  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 


29466 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Rules  and  Regulations 


milk  in  all  Federal  milk  order  marketing 
areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearings  and  the 
records  thereof,  it  is  found  that: 

(1)  The  Paducah,  Kentucky,  order  as 
hereby  amended,  and  all  of  the  terms 
and  conditions  thereof,  will  tend  to 
eHectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
f^eeds,  and  other  economic  conditions 
which  aHect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the  order, 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insuire 
a  sufficient  quantity  of  piire  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(3)  The  said  order,  as  hereby 
amended,  regulates  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

(b)  Additions  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  Paducah,  Kentucky,  order 
effective  June  5, 1995.  Any  delay 
beyond  that  date  would  disrupt  the 
orderly  marketing  of  milk  in  the 
marketing  area  because  there  would  be 
no  pricing  constituent  available  to  use 
to  establish  minimiun  prices  of  milk. 

The  provisions  of  this  order  are 
known  to  handlers.  The  final  decisions 
of  the  Acting  Assistant  Secretary 
containing  proposed  amendments  to  the 
order  were  issued  on  December  2, 1994, 
and  January  27, 1995,  and  were 
published  in  the  Federal  Register  on 
December  14, 1994  (59  FR  64524),  and 
February  7, 1995  (60  FR  7290), 
re^ectively. 

The  changes  effected  by  this  order 
will  not  require  extensive  preparation  or 
substantial  alteration  in  method  of 
operation  for  handlers.  In  view  of  the 
foregoing,  it  is  hereby  foimd  and 
determined  that  good  cause  exists  for 
making  this  order  amending  the 
Paducah,  Kentucky,  order  effective  June 
5, 1995,  and  that  it  would  be  contraiy 
to  the  public  interest  to  delay  the 
effective  date  of  this  order  for  30  days 
after  its  publication  in  the  Federal 
Register.  (Sec.  553(d),  Administrative 
Procedure  Act,  5  U.S.C.  551-559.) 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Section  8c(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk  which 
is  marketed  within  the  marketing  area  to 


sign  a  proposed  marketing  agreement 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  declared  policy 
of  the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  producers  of  at  least  two- 
thirds  of  the  milk  produced  for  sale  in 
the  marketing  area  who  participated  in 
a  referendum  and  who  during  the 
determined  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  in  the  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1099 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  June  5, 1995,  the  handling  of  milk 
in  the  Paducah,  Kentucky,  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended, 
and  as  hereby  further  amended,  as 
follows: 

PART  1099-MILK  IN  THE  PADUCAH. 
KENTUCKY,  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1099  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  1099.20  is  removed. 

3.  Section  1099.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1099.50  Class  prices. 

1^  *  *  *  * 

(b)  Class  n  price.  The  Class  11  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

4.  Section  1099.51  is  revised  to  read 
as  follows: 

§  1099.51  Basic  formula  price. 

•  The  basic  formula  price  shall  be  the 
preceding  month’s  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  “base  month” 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1099.74  and  roimded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
himdredweight  of  milk  used  to 


manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufactiure  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(1)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufactine  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddeur 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
himdredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
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paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
himdredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
aimual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
piirsuant  to  paragraph  (d)  of  this 
section. 

5.  Section  1099.51a  is  removed. 

6.  Section  1099.53  is  revised  to  read 
as  follows: 

§  1 099.53  Announcement  of  class  prices. 

The  market  administrator  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  HI  and  Class  m- 
A  prices  for  the  preceding  month. 

7.  Section  1099.74  is  revised  to  read 
as  follows: 

§1099.74  Butterfat  differential. 


Dated:  May  31, 1995. 

PatricU  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 

[FR  Doc.  95-13688  Filed  6-2-95;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Executive  Office  for  Immigration 
Review 

8CFR  Parts 

[EOIR  No.  101F;  AQ  Order  No.  1970-45] 

RIN  1125-AA05 

Citizenship  Requirement  for 
Empioymmt 

AQENCY:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  requires  that 
employees  hired  by  the  Executive  Office 
for  Immigration  Review  (EOIR  or 
Agency)  be  citizens  of  the  United  States 
of  America.  This  rule  exempts  EOIR 
firom  the  Immigration  Reform  and 
Control  Act  of  1986’s  general 
prohibition  of  discrimination  based  on 
citizenship  status  and  supplements  E.O. 
11935,  which  requires  United  States 
citizenship  for  almost  all  Federal 
employees  in  the  competitive  service. 
EFFECTIVE  DATE:  July  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  S.  HurwUz,  Coimsel  to  the 
Director,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  Telephone:  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Justice  published  a 
proposed  rule  on  October  27, 1994  (59 
FR  53946)  in  order  to  exempt  the 
Executive  Office  for  Immigration 
Review  (EOIR)  firom  the  general  rule  of 
the  Immigration  Reform  and  Control  Act 
of  1986,  8  U.S.C.  1324b(a)(l)  (IRCA),  by 
invoking  IRCA’s  provision  for  regulatory 
exception  to  the  general  rule,  8  U.S.C. 
1324b(a)(2)(C).  The  proposed  rule  is 
corollary  to  E.O.  11935, 41  FR  37301 
(1976),  which  requires  United  States 
citi2»nship  for  almost  all  Federal 
employees  in  the  competitive  service. 
The  Agency  did  not  receive  any  timely 
comments.  One  comment  was  received 
well  after  the  closing  date. 

The  rule  authorizes  EOIR  to  require 
its  employees  and  volimteers  to  be 
citizens  of  the  United  States  of  America. 
This  rule  will  affect  EOIR  employees 
such  as  Immigration  Judges,  Board 
Members  of  the  Board  of  Immigration 
Appeals  and  their  legal  staffs.  The 
primary  mission  of  these  employees  is 
to  adjudicate  or  to  facilitate  the 


For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  firom  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month’s  butter 
price  less  0.0028  times  the  pi^eding 
month’s  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  “base  month’’ 
series,  adjusted  pursuant  to  §  1099.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  ffie 
Department. 


adjudication  of  immigration-related 
cases.  Such  Agency  employees  and 
volunteers  often  have  access  to  sensitive 
information  and  handle  complex  and 
sensitive  immigration  issues. 
Furthermore,  the  citizenship 
requirement  is  designed  to  bolster 
public  confidence  in  the  proper 
administration  of  the  coimtry’s 
immigration  laws.  It  is  imperative  that 
individuals  who  work  at  EOIR,  either  as 
employees  or  volimteers,  demonstrate 
their  allegiance  to  the  United  States  by 
being  able  to  document  that  they  are 
United  States  citizens. 

Pursuant  to  E.O.  11935, 41  FR  37301 
(1976),  the  Executive  Branch  requires 
United  States  citizenship  for  employees 
hired  in  the  competitive  service.  This 
rule  extends  the  citizenship  requirement 
to  all  EOIR  employees  and  volunteers. 
The  rule  exempts  EOIR  finm  the 
prohibition  of  discrimination  based  on 
citizenship  status,  pursuant  to  the 
procedures  established  by  IRCA.  This 
Attorney  General  rule  is  consistent  with 
E.O.  11935.  The  rule  is  an  exercise  of 
the  Attorney  General’s  authority  to 
regulate  the  employment  of  sensitive, 
non-competitive  service  Department  of 
Justice  employees. 

Additionally,  this  rule  allows  the 
Agency  to  exercise  its  discretion  to  hire 
non-citizens  when  necessary  to 
accomplish  the  Agency’s  mission.  For 
example,  this  rule  would  permit  the 
Director  of  the  Agency  to  authorize 
hiring  an  interpreter  skilled  in  the 
English  language  and  an  imusual  foreign 
language  when  a  United  States  citizen 
interpreter  is  not  available. 

This  rule  draws  on  well-established 
Supreme  Court  jurisprudence  upholding 
the  reservation  of  certain  rights,  such  as 
the  right  to  govern,  to  citizens.  Foley  v. 
Connelie,  435  U.S.  291  (1978)  (affirming 
a  requirement  that  police  officers  be 
citizens  based  on  the  precept  that  “[tjhe 
act  of  becoming  a  citizen  is  more  than 
a  ritual  *  *  *  [The  citizen)  is  entitled 
to  participate  in  the  process  of 
democratic  decisionmaking.  Id.  at 
295)’’).  See  also  Ambach  v.  Norwich, 

441  U.S.  68  (1979)  (affirming  a 
citizenship  requirement  for  public 
school  teachers).  The  Supreme  Court 
recognized  that  a  citizenship 
employment  requirement  is  sometimes 
necessary  in  Bernal  v.  Fainter,  467  U.S. 
216  (1984),  holding  that,  “[sjome  public 
positions  are  so  closely  bound  up  with 
the  formulation  and  implementation  of 
self-government  that  the  State  is 
permitted  to  exclude  from  those 
positions  persons  outside  the  political 
commimity,  hence  persons  who  have 
not  become  part  of  the  process  of 
democratic  self-determination.’’  Id.,  at 
221.  The  Bemal  court  relied  on  an 
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earUer  Supreme  Court  case  which  held 
inter  alia,  “Aliens  are  by  definition 
those  outside  this  [political] 
rnmmiinity.**  Cabell  v.  Chavez-Salido, 
454  U.S.  432,  440  (1982). 

The  imtimely  comment  received  by 
the  Agency  objects  to  the  rule  on  thr^ 
grounds.  The  comment  states  that:  (1) 
The  rule  is  imconstitutional  because 
Article  III  of  the  United  States 
Constitution  does  not  require  Article  III 
judges  to  be  citizens;  (2)  the  rule 
contravenes  case  law;  and  (3)  the  rule 
lacks  a  rational  basis. 

After  careful  consideration  of  the 
comment,  the  Agency  has  decided  not 
to  follow  the  comment’s  suggestion  that 
the  rule  be  withdrawn  or  modified.  'The 
final  rule  retains  the  language  of  the 
proposed  nile  for  the  followine  reasons: 

(1)  The  absence  of  a  dtizensnip 
requirement  for  Article  III  judges  cannot 
be  understood  as  a  constitutional 
prohibition  against  a  citizenship 
requirement  for  Executive  Branch 
immimation  judges. 

(2)  ^ese  cases  do  not  persuade  the 
Agency  that  the  rule  needs 
modification.  Three  of  the  foiir  cited 
cases  pre-date  IRCA  but,  even 
considered  on  the  merits,  these  cases  do 
not  |>ersuade  the  Agency  that  it  needs  to 
modify  this  rule.  The  three  pre-IRCA 
cases  cited  are:  Bernal  v.  Fainter,  467 
U.S.  216  (1984)  (strict  scrutiny 
standards  applies  to  state  law 
distinction  based  on  alienage  except 
when  laws  exclude  ahens  ^m 
positions  closely  related  to  processes  of 
democratic  government);  Hampton  v. 
Mow  Sun  Wong,  426  U.S.  88  (1976)  (rule 
imposing  wholesale  ban  on  aliens 
throughout  the  federal  civil  service  was 
not  justified  by  reasons  within  the 
authority  of  the  Qvil  Service 
Conunission  to  advance);  and  In  Re 
Griffiths.  413  U.S.  717,  724  (1973) 
(Connecticut’s  prohibition  on  aliens 
sitting  for  the  bu  violates  equal 
protection  because  the  authority  of 
attorneys  does  not  “involve  matters  of 
state  policy  or  acts  of  such  unique 
responsibility  as  to  entrust  them  only  to 
citizens,’’  nor  does  practice  of  law  offer 
“meaningful  opportunities  adversely  to 
affect  the  interest  of  the  United  States’’). 

The  comment’s  reliance  on  Bernal 
versus  Fainter  is  misplaced.  As 
discussed  above,  the  Bernal  decision 
expressly  states  that  it  is  appropriate  to 
exclude  non-citizens  from  some 
government  employment.  467  U.S.  at 
221. 

The  comment’s  analysis  of  Hampton 
versus  Mow  Sun  Wong  is  not  persuasive 
either.  At  issue  in  Hampton  was  a  Civil 
Service  Commission  regulation 
requiring  civil  servants  to  be  United 
States  citizens.  Hampton  held  that  a 


federal  executive  agency  could 
discriminate  on  the  basis  of  citizenship 
where  there  is  a  legitimate  national 
interest  for  such  discrimination.  The 
Hampton  court  found  that  the  rule  at 
issue  did  not  meet  the  legitimate 
national  interest  standard  and  therefore 
held  the  rule  imconstitutional.  In 
contrast  to  the  Civil  Service 
Commission’s  rule,  the  EOIR  rule  meets 
the  Hampton  standard.  The  national 
interest  is  served  by  ensuring  that 
individuals  who  are  involved  in  the 
adjudication  of  immigration-related 
cases  are  citizens.  It  is  also  noteworthy 
that  subsequent  to  judicial  invalidation 
of  the  Civil  Service  Commission  rule 
requiring  citizenship  in  Hampton,  the 
identical  requirement  was  put  into  place 
by  Executive  Order.  E.0. 11935,  41  FR 
37301  (1976).  The  restriction  barring 
noncitizens  fi'om  employment  in  the 
federal  com(>etitive  civil  service,  as 
authorized  by  the  Executive  Order,  is 
still  in  effect. 

In  Re  Griffiths  is  inapposite  to  this 
rulemaking.  Griffiths  examined  whether 
a  state  had  the  authority  to  ban  non¬ 
citizens  from  the  practice  of  law.  In 
finding  that  such  a  ban  violated  the 
Equal  Protection  Clause  of  the 
Fourteenth  Amendment,  the  Court 
found  that  the  state  had  not  meet  its 
biirden  of  showing  that  the 
classification  was  necessary  to  promote 
or  safeguard  the  state’s  interest  in  the 
qualifications  of  those  admitted  to  the 
practice  of  law.  413  U.S.  at  724—727. 

The  practice  of  law,  the  Court  found, 
does  not  involve  matters  of  state  policy 
or  acts  of  such  unique  responsibility  as 
to  entrust  them  only  to  citizens. 
Furthermore,  as  stated  in  the  decision, 
the  practice  of  law  does  not  offer 
meaningful  opportimities  adversely  to 
affect  the  interest  of  the  United  States. 

Id.  at  724.  In  contrast,  EOIR 
employment  fi«quently  involves  federal 
immigration  matters  which  can  impact 
national  policy  and  affect  the  interest  of 
the  United  States.  Therefore,  EOIR 
employment  should  be  held  exclusively 
by  United  States  citizens. 

The  fourth  case  cited  by  the  comment, 
City  of  Orlando  v.  Florida.  751  F.  Supp. 
974  (M.D.  Fla.  1990),  is  also  factually 
inapposite  to  this  rulemaking.  Orlando 
struck  down  that  part  of  the  state’s 
loyalty  oath  requiring  an  affirmation  of 
citizenship.  Nonetheless,  the  Orlando 
court  expressly  held  that,  “this  ruling 
does  not  mean  that  the  State  cannot 
require  citizenship  of  Florida  and/or  the 
United  States  in  certain  classes  of 
employment;  rather,  it  means  only  that 
citizenship  cannot  be  a  prerequisite  to 
taking  the  loyahy  oadi  given  to  all 
employees  and  office  of  the  State  of 
Florida.  *  *  *”  City  of  Orlando  v. 


Florida,  751  F.  Supp.  at  976.  Since  this 
rule  does  not  require  a  loyalty  oath,  the 
narrow  holding  of  City  of  Orlando  does 
not  inform  this  rulemaking. 

(3)  'The  rule  has  a  rationale,  namely 
that  individuals  adjudicating,  or 
assisting  in  the  adjudication  of, 
immigration  laws  should  be  able  to 
demonstrate  allegiance  to  this  country 
by  virtue  of  their  citizenship,  as 
addressed  in  more  detail  in  other 
portions  of  the  supplementary 
information. 

Insertion  of  this  rule  requires  a  slight 
reorganization  of  8  CFR  Part  3. 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  has  reviewed  this  rule 
and,  by  approving  it,  certifies  that  this 
rule  will  not  have  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  5  U.S.C. 

605(b). 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  E.O. 

12866,  section  1(b),  Principles  of 
Regulation.  The  Attorney  General  has 
determined  that  this  rule  is  not  a 
“significant  regulatory  action’’  under 
E.O.  12866,  section  3(f),  Regulatory 
Plaiming  and  Review,  and  accordingly 
this  rule  has  not  been  reviewed  by  the 
Office  of  Manacement  and  Budget. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  'Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  8  CFR  Part  3 

Administrative  practice  and 
procedure.  Immigration,  Organization 
and  functions  (Government  agencies). 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

1.  The  authority  citation  for  part  3  of 
title  8  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1103, 

1252  note,  1252b,  1324b,  1362;  28  U.S.C  509, 
510, 1746;  sec.  2,  Reorg.  Plan  No.  2  of  1950, 

3  CFR,  1949-1953  Comp.,  p.  1002. 

2.  Section  3.0  is  amended  by 
designating  its  existing  text  as  paragraph 
(a),  and  adding  a  heading,  and  by 
adding  paragraph  (b)  to  read  as  follows: 

§  3.0  Executive  Office  for  immigration 
Review. 

(a)  Organization.  *  *  • 

(b)  Citizenship  Requirement  for 
Employment.  (1)  An  application  to  work 
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at  the  Executive  Office  for  Immigration 
Review  (EOIR  or  Agency),  either  as  an 
employee  or  as  a  volimteer,  must 
include  a  signed  affirmation  horn  the 
applicant  that  he  or  she  is  a  citizen  of 
the  United  States  of  America.  Upon  the 
Agency’s  request,  the  applicant  must 
document  United  States  citizenship. 

(2)  The  Director  of  EOIR  may,  by 
expUcit  written  determination  and  to 
the  extent  permitted  by  law,  authorize 
the  appointment  of  an  alien  to  an 
Agency  position  when  necessary  to 
accomplish  the  work  of  EOIR 

Dated;  May  23, 1995. 

Janet  Reno, 

Attorney  General. 

[FR  Doc.  95-13586  Filed  6-2-95;  8:45  ami 
BILUNQ  CODE  4410-01-M 


8CFRPart3 

[AQ  Order  No.  1971-45] 

Executive  Office  for  Immigration 
Review;  Board  of  Immigration  Appeals; 
Expansion  of  the  Board 

agency:  Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  expands  the 
Board  of  Immigration  Appeals  to  twelve 
permanent  members,  including  eleven 
Board  Members  and  a  Chairman.  The 
rule  also  retains  the  authority  of  the 
Director  of  the  Executive  Office  for 
Immigration  Review  to  designate 
Immigration  Judges  as  temporary 
additional  Board  Members. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  Jime  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Philbin,  Associate  Counsel  to 
the  Director,  Executive  Office  for 
Immigration  Review,  Suite  2400,  5107 
Leesburg  Pike,  Falls  Church,  Virginia 
22041,  telephone:  (703)  305-0470. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  provides  for  an  expansion  of  the 
Board  of  Immigration  Appeals  to  a 
twelve-member  permanent  Board.  This 
is  necessary  because  of  the  Bo€ad’s 
greatly  increased  caseload,  which  has 
more  than  quadrupled  over  the  past 
decade.  To  maintain  an  efiective, 
efficient  system  of  appellate 
adjudication,  it  has  b^ome  necessary  to 
increase  the  mnnber  of  Board  Members. 
This  change  will  allow  the  Board  to  sit 
in  fovir  permanent  member  panels  of 
three,  lliis  will  further  enhance 
effective,  efficient  adjudications  while 
provide  for  en  banc  review  in 
appropriate  cases. 

This  final  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b).  The  Attorney 


General  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866,  section  3(f),  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  final 
rule  and,  by  approving  it,  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
mnnber  of  small  entities. 

This  final  rule  will  not  have 
substantial  direct  effects  oh  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12612,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rule  making  and 
delayed  effective  date  is  not  necessary 
because  this  rule  relates  to  agency 
organization  and  management. 

List  of  Subjects  in  8  CFR  Part  3 

Administrative  practice  and 
procedme.  Aliens. 

For  the  reasons  set  forth  in  the 
preamble,  8  CFR  part  3  is  amended  as 
follows: 

PART  3— EXECUTIVE  OFFICE  FOR 
IMMIGRATION  REVIEW 

Subpart  A — Board  of  Immigration 
Appeals 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  8  U.S.C.  1103, 

1252  note,  1252b,  1362;  28  U.S.C.  509,  510, 
1746;  sec.  2,  Reorg.  Plan  No.  2  of  1950,  3 
CFR,  1949-1953  Comp.,  p.  1002. 

2.  Section  3.1,  paragraph  (a)(1),  is 
revised  to  read  as  follows: 

§3.1  General  authorities. 

(a)(1)  Organization.  There  shall  be  in 
the  Elepartment  of  Justice  a  Board  of 
Immigration  Appeals,  subject  to  the 
general  supervision  of  the  Director, 
Executive  Office  for  Immigration 
Review.  The  Board  shall  consist  of  a 
Chairman  and  eleven  other  members. 

'  The  Board  Members  shall  exercise  their 
independent  judgment  and  discretion  in 
the  cases  coming  before  the  Board.  A 
majority  of  the  permanent  Board 
Members  shall  constitute  a  quorum  of 
the  Board  sitting  en  banc.  A  vacancy,  or 
the  absence  or  imavailability  of  a  Board 
Member,  shall  not  impair  the  right  of 


the  remaining  members  to  exercise  all 
the  powers  of  the  Board.  The  Director 
may  in  his  discretion  designate 
Immigration  Judges  to  act  as  temporary, 
additional  Board  Members  for  whatever 
time  the  Director  deems  necessary.  The 
Chairman  may  divide  the  Board  into 
three-member  panels  and  designate  a 
presiding  member  of  each  panel.  The 
Chairman  may  fi'om  time  to  time  make 
changes  in  the  composition  of  such 
panels  and  of  presiding  members.  Each 
panel  shall  be  empowered  to  review 
cases  by  majority  vote.  A  majority  of  the 
number  of  Board  Members  authorized  to 
constitute  a  panel  shall  constitute  a 
quorum  for  such  panel.  Each  panel  may 
exercise  the  appropriate  authority  of  the 
Board  as  set  out  in  part  3  that  is 
necessary  for  the  adjudication  of  cases 
before  it.  The  permanent  Board  may,  by 
majority  vote  on  its  own  motion  or  by 
direction  of  the  Chairman,  consider  any 
case  en  banc  or  reconsider  en  banc  any 
case  decided  by  a  panel.  By  majority 
vote  of  t^e  permanent  Board,  decisions 
of  the  Board  shall  be  designated  to  serve 
as  precedents  pursuant  to  paragraph  (g) 
of  this  section.  There  shall  also  be 
attached  to  the  Board  such  number  of 
attorneys  and  other  employees  as  the 
Deputy  Attorney  General,  upon 
reconunendation  of  the  Director,  shall 
fiom  time  to  time  direct. 
***** 

Dated;  May  25, 1995. 

Janet  Reno, 

Attorney  General. 

[FR  Doc.  95-13582  Filed  6-2-95;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  440 

iOocket  No.  EE-RM-e4-401] 

Weatherization  Assistance  Program  for 
LoYY-Income  Persons 

AGENCY:  Department  of  Energy. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  today  publishing  an  interim 
final  rule  amending  the  regulations  for 
the  Weatherization  Assistance  Program 
for  Low-Income  Persons  to  change  the 
formula  used  to  distribute  funds  among 
the  States  under  the  Program.  DOE 
issued  the  Notice  of  Proposed 
Rulemaking  pursuant  to  the  Conference 
Report  on  ffie  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  of  1995  which  accompanied  Pub.  L. 
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103-332  and  premised  the 
implementation  of  the  proposed  formula 
on  specific  language  contained  in  that 
report.  DOE  is  issuing  this  document  as 
an  interim  final  rule  because  of 
Congressional  budgetary  issues  that 
have  surfaced  since  the  Notice  of 
Proposed  Rulemaking  was  published  on 
January  23, 1995.  The  Department  has 
made  appropriate  revisions  in  this 
interim  final  rule  to  accommodate 
possible  rescissions  to  Fiscal  Year  1995 
appropriations  to  the  Program. 

The  new  formula  increases  the  overall 
equity,  among  the  States,  of  fund 
allocations  imder  the  program 
regulations,  while  at  the  same  time 
preserving  existing  State  program 
capabilities.  The  principal  criteria  in  the 
formula  reflect:  Number  of  low-income 
households  by  State,  climatic  conditions 
using  weather  data  by  State,  and 
residential  energy  expenditures  by  low- 
income  households  by  State. 

EFFECTIVE  DATE:  July  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Reamy,  Weatherization  Assistance 
Program  Division,  U.S.  Department  of 
Energy,  Mail  Stop  EE-532, 1000 
Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  426-1698. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Department  of  Energy  (DOE  or 
Department)  is  amending  its  regulations 
to  change  the  formula  used  to  distribute 
funds  for  the  Weatherization  Assistance 
Program  for  Low-Income  Persons 
Program,  which  is  authorized  by  Title 
rv  of  the  Energy  Conservation  and 
Production  Act  (Act)  42  U.S.C.  6861  et 
seq.  and  is  codified  in  10  CFR  part  440. 
The  Program  is  also  subject  to  the  DOE 
general  financial  assistance  regulations 
in  10  CFR  part  600. 

Since  1976,  the  Department  of  Energy 
has  operated  one  of  the  nation’s  largest 
energy  conservation  programs — the 
Weatherization  Assistance  Program.  The 
goal  of  the  Program  is  to  reduce  beating 
and  cooling  costs  for  low-income 
families.  The  program  improves  the 
energy  efficiency  of  the  homes  of  low- 
income  families,  reducing  their  energy 
consumption,  lowering  their  fuel  bills, 
increasing  the  comfort  of  the  homes, 
and  insuring  health  and  safety.  This 
Program  is  critical  to  low-income 
populations  who  are  particularly 
vulnerable — the  elderly,  persons  with 
disabilities,  and  children. 

The  Program  is  administered  by  all  50 
States,  the  District  of  Columbia,  and 
certain  Indian  tribes,  which  in  turn  fund 
nearly  1,200  local  agencies  to  provide 
weatherization  services  to  eligible  low- 
income  persons.  Based  on  priorities 


identified  by  energy  audits  conducted 
by  local  agencies  and  other 
weatherization  service  providers,  energy 
efficiency  measures  are  installed, 
including  modifications  to  the  heating 
and  cooling  systems.  Consistent  with 
the  Act,  the  Program  focuses 
particularly  on  the  housing  of  low- 
income  children,  elderly,  emd  disabled 
persons.  42  U.S.C.  6861(b). 

The  formula  increases  the  overall 
equity,  among  the  States,  of  fund 
allocations  under  the  Program 
regulations,  while  at  the  same  time 
preserving  existing  State  program 
capabilities.  The  Department  is  taking 
this  action  based  in  part  on  the  response 
to  a  Notice  of  Proposed  Rulemaking 
(NOPR)  published  by  DOE  in  the 
Federal  Register  on  January  23, 1995,  60 
FR  4480.  In  addition  to  accepting 
written  comments  on  the  NOPR, DOE 
held  two  public  hearings  to  solicit  oral 
testimony. 

In  the  Conference  Report  on  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act,  1995,  the 
conference  committee  stated  that 
sufficient  funds  were  being  made 
available  to  permit  DOE  to  revise  the 
formula.  H.R.  Conf.  Rep.  No.  740, 103rd 
Cong.,  2nd  Sess.  50  (1994).  The  intent 
of  the  Congress  was  to  provide  warmer- 
weather  States  a  greater  sh6u«  of  the 
funding,  while  protecting  the  Program 
capacity  developed  over  the  years  by 
colder-weather  States.  E)OE  believes  that 
the  formula  in  the  interim  final  rule 
satisfies  this  intent  and  is  consistent 
with  the  requirements  of  the  Act. 

The  Act  requires  DOE  to  allocate 
funds  to  States  based  on  the  relative 
need  for  weatherization  assistance 
among  low-income  persons  throughout 
the  States,  taking  into  accovmt  the 
following  factors:  (1)  The  number  of 
dwelling  units  to  be  weatherized;  (2)  the 
climatic  conditions  in  each  State  which . 
may  include  annual  degree  days;  (3)  the 
various  types  of  weatherization  work  to 
be  done;  and  (4)  other  factors  as 
determined  by  DOE,  such  as  the  cost  of 
heating  and  cooling.  42  U.S.C.  6864(a). 

In  order  to  allocate  funds  under  the 
old  formula  i.e.,  (the  existing  formula 
being  revised  today)  each  year,  DOE 
applied  the  formula  in  old  10  CFR 
440.10(b)  to  the  amount  of  funds 
remaining  after  training  and  technical 
assistance  funds  were  subtracted  from 
the  annual  appropriation.  The  old 
formula  established  for  each  State  a 
minimum  base  grant  level  of  $100,000 
(Alaska  received  an  additional 
$100,000).  The  remaining  available 
funds  were  allocated  by  a  mathematical 
formula  which  took  into  account 
heating/cooling  degree  days,  total 
residential  energy  use  for  space  heating/ 


cooling,  the  number  of  low-income 
owner-occupied  dwelling  units,  and  the 
number  of  low-income  renter  occupied 
dwelling  units  in  the  State.  This  b^ic 
formula  had  remained  imchanged  since 
1977.  Data  used  in  the  formula  for 
weather,  residential  energy  use,  and 
population  were  however  updated 
several  times.  The  data  for  program  year 
1993  were  updated  to  include  the  1990 
census  data. 

As  revised  today,  the  new  formula 
includes  three  elements:  The  number  of 
low-income  households  below  125 
percent  of  the  poverty  level,  giving 
equal  weight  to  owners  and  renters; 
climatic  conditions  across  the  country 
using  heating  and  cooling  degree  days; 
and  residential  energy  expenditiues  per 
low-income  household  per  State. 

The  new  formula  buffers  States  from 
serious  losses  in  program  capacity, 
while  at  the  same  time  allowing 
warmer-States  to  gain  the  benefits  of  a 
new  formula.  Consistent  with  these  two 
objectives,  the  formula  implementation 
establishes  a  fixed  base  amount  of  funds 
for  each  State  that  is  derived  from  the 
amoimt  received  for  the  fiscal  year  1993, 
while  remaining  funds  will  be 
distributed  pursuant  to  the  formula. 
Fiscal  year  1993  was  used  to  fix  the  base 
amounts  because  it  was  the  most  recent 
available  data  when  Congress  passed  the 
fiscal  year  1995  appropriation. 

II.  Amendments  to  the  Weatherization 
Assistance  Program  Formula  and 
Discussion  of  Public  Comments 

This  part  of  the  Supplementary 
Information  discusses,  where 
appropriate,  the  proposed  changes  to 
the  regulations,  comments  received 
pertaining  to  the  proposed  changes,  and 
the  DOE  final  action. 

Section  440.3  Definitions 

No  comments  were  received  on  the 
definitions  and  without  change  the 
Department  is  finalizing  the  proposed 
amendments  to  §  440.3. 

EKDE  amends  this  section  by  deleting 
the  references  to  the  old  formula  which 
are  not  a  part  of  the  new  formula.  The 
definitions  deleted  are:  “Number  of 
owner-occupied  units  in  the  State”; 
“number  of  low-income,  renter- 
occupied  dwelling  units  in  the  State”; 
“percentage  of  total  residential  energy 
used  for  space  cooling”;  and 
“percentage  of  total  residential  energy 
used  for  space  heating”. 

Additionally,  several  definitions  are 
added  to  §440.3  which  describe  the 
new  criteria  to  be  used  in  the  new 
formula.  DOE  adds  a  definition  of  “base 
allocation,”  as  set  forth  in  §  440.10(b)(1), 
which  refers  to  the  fixed  base  amoimt 
each  State  receives.  That  amoimt  is 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Rules  and  Regulations 


29471 


derived  from  each  State’s  fiscal  year 
1993  allocation  of  funds. 

E)OE  also  adds  definitions  of 
“program  allocation”  and  “total 
program  allocations.”  The  former 
represents  the  ammmt  of  funds  (base 
allocation  plus  formula  allocation)  to  be 
distributed  to  each  State.  The  latter 
refers  to  the  annual  appropriation  less 
funds  reserved  for  training  and 
technical  assistance. 

Section  440.10(b)  Allocation  of  Funds 
DOE  deletes  the  old  formula  in 
§  440.10(b)  and  replaces  it  with  the  new 
formula  set  forth  in  revised  §  440.10(b). 
Paragraph  (b)(1)  of  §  440.10  provides  for 
a  program  allocation  (PA)  for  each  State 
consisting  of  two  parts.  The  two  parts 
are:  (1)  A  fixed  amount  of  money 
(derived  from  the  State’s  FY  1993 
allocation),  which  is  referred  to  as  a 
State’s  “Base  Allocation”  (BA)  (See 
Table  1);  and  (2)  an  amount  of  money 
referred  to  as  the  “Formula  Allocation” 
(FA),  which  is  determined  by 
application  of  the  new  formula. 

As  mentioned  earlier,  EKDE  held  two 
public  hearings  on  the  NOPR.  Ten  of  the 
eleven  speakers  offered  testimony  in 
support  of  the  proposed  formula.  One 
speaker  expressed  concern  over  the 
source  of  weather  data  in  the  form  of 
heating  and  cooling  degree  days  which 
was  addressed  in  the  proposed  formula, 
but  not  specifically  in  the  data. 
Additionally,  the  E)epartment  received  9 
written  comments  generally  supporting 
the  formula  change.  However,  2  of  the 
9  written  comments,  while  generally 
supporting  the  formula  change, 
expressed  concern  about  current  and 
future  funding  levels,  including  possible 
Congressional  budgetary  actions  on 
fiscal  year  1995  appropriations  and  their 
effect  on  implementation.  These 
commenters  reserved  the  right  to 
withdraw  their  support  if  funding  levels 
are  revised.  Two  commenters  was 
generally  non-supportive  of  the  change 
as  proposed. 

One  comment  proposed  that  all  funds 
above  the  fiscal  year  1993  program 
allocation  be  provided  to  those  States 
that  would  gain  under  the  proposed 
formula;  no  other  State  would  receive 
additional  funds  until  “the  previously 
disadvantaged  States  (i.e.  warmer- 
weather  States)  achieve  equity.” 
Thereafter,  the  Program  Allocation 
equation  would  be  applied  to  all  States. 
In  making  this  proposal,  however,  the 
comment  erroneously  argues  that 
colder-weather  States  would  lose  no 
money  because  they  would  remain  at 
the  current  Base  Allocation.  In  fact, 
limiting  these  States  to  their  fiscal  year 
1993  base  allocation  would  lower  their 
program  funds  because  they  would  not 


benefit  from  later  higher  increases  in 
funding  levels  for  the  Program.  EKDE 
disagrees  that  the  new  formula 
“assumes  historic  equity  of  the  funding 
allocation”  since  the  new  formula  does 
shift  a  greater  share  of  funds  to  warmer- 
weather  States.  The  new  formula 
embodies  congressional  intent  of 
allowing  for  a  more  equitable 
apportionment  of  funds  while 
protecting  program  capacity  of  any 
State.  For  these  reasons,  DOE  does  not 
believe  that  the  formula  implementation 
contained  in  the  notice  of  proposed 
rulemaking  should  be  modified  as 
suggested  by  this  commenter. 

One  comment  questioned  the 
appropriateness  of  multiplying  F2 
(climate)  and  F3  (energy  expenditures). 
'The  comment  argued  that  these  factors 
are  so  similar  that  the  outcome  is 
similar  to  the  old  formula,  presumably 
the  squaring  (or  multiplying  together)  of 
degree  days.  Our  analysis  of  weather 
and  expenditure  factors,  however, 
indicates  that  there  is  not  much 
similarity  between  these  two  factors; 
that  is,  the  analysis  indicated  that  the 
weather  factor  is  not  very  indicative  of 
energy  expenditures.  As  a  result,  DOE 
concludes  that  these  two  factors 
represent  two  distinct  elements 
contributing  to  the  need  for 
weatherization  assistance  by  low- 
income  households.  Throughout  its 
history,  the  Program  has  been  concerned 
with  both  the  need  for  energy  generated 
by  weather  conditions  and  the 
importance  of  helping  low-income 
households  afford  their  energy  bills. 
Adding  these  elements,  as  suggested  by 
the  comment,  would  reduce  die  relative 
importance  of  each  in  the  new  formula 
alloaation. 

The  same  comment  expressed 
concern  that  the  new  formula  does  not 
protect  program  capacity  developed 
over  the  years  by  colder-weather  States. 
This  comment  contends  that  the  new 
formula  provides  a  greater  share  of 
funds  to  warmer-weather  States  and  that 
the  formula  disproportionally  affects  the 
distribution  of  binds.  'The  comment  thus 
concludes  that  the  new  formula  does 
not  “work  if  it  requires  a  hold  harmless 
clause  to  meet  the  intent  of  Congress.” 
DOE  notes  here  that  the  formula  did  not 
include  a  “hold  harmless  clause,”  per 
se.  Moreover,  the  proposed  formula  as  a 
whole  balances  congressional  intent  of 
maintaining  program  capacity  and 
apportioning  funds  more  equitably 
among  the  States.  Under  the  formula,  no 
State  loses  more  than  one-half  of  one- 
percent  of  FY  1994  funds  unless  total 
program  allocations  fall  below  $220 
million.  All  States  gain  when  funds  rise 
above  this  amount.  Changing  individual 
pieces  of  the  formula  would  disrupt  this 


balance.  Likewise,  although  the  base 
allocation  could  be  changed,  changing 
this  element  of  the  formula  would  alter 
the  resulting  overall  balance. 

One  comment  recommended 
including  only  cooling  degree  days 
(CDDs)  associated  with  an  imspecified 
level  of  extreme  high  temperatures  and 
formulation  of  the  formula  so  that  no 
“cold-weather”  State  would  have  an 
“energy  factor”  less  than  one  (1).  'The 
formula  does  not  have  an  energy  factor 
per  se.  Colder  States,  in  fact,  do  have 
weather  factors  greater  than  one.  When 
relatively  lower  formula  shares  result 
for  colder-weather  States,  it  is  due  to 
fewer  low-income  households  or  lower 
energy  prices. 

Another  comment  indicated 
dissatisfaction  with  the  methods  used 
by  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  to 
calculate  heating  and  cooling  degree 
days.  However,  the  comment  did  not 
offer  a  viable  alternative  that  could  be 
readily  adopted.  DOE  notes  that  this 
rule  cannot  govern  NOAA  calculations, 
but  that  it  does  provide  a  mechanism  for 
updating  the  data  for  the  formula 
factors,  including  weather  data. 

One  comment  recommended 
eliminating  the  energy  expenditure 
factor  to  avoid  “taking  into  accoimt  the 
constant  fluctuation  in  fuel  prices.” 
Energy  expenditures  are  consumption 
multiplied  by  price.  Review  of  recent 
changes  in  State  energy  prices, 
consumption,  and  resulting  energy 
expenditures  indicates  that  the  impact 
of  fluctuations  in  any  of  these  factors  on 
final  State  shares  tends  to  be  relatively 
small.  In  fact,  because  price  and 
consumption  changes  in  any  given  year 
are  often  partially  offsetting,  percentage 
changes  in  expenditures  from  year  to 
year  tend  to  be  smaller  than  changes  in 
consumption. 

Another  comment  recommended  that 
DOE  phase  in  the  formula  over  a  five 
year  period  to  correct  for  fluctuations  in 
funding  formula  factors.  This 
recommendation  was  based  on  the 
premise  that  it  would  take  several  years 
before  it  could  be  determined  if  the 
proposed  formula  needs  to  be  adjusted. 
While  there  will  be  some  fluctuation 
from  year  to  year,  the  comment  merely 
speculated  that  the  degree  of  fluctuation 
warranted  adding  a  complex  adjustment 
to  the  formula.  DOE  agrees  that  there 
will  be  some  fluctuation  from  year  to 
year.  However,  DOE’s  analysis  reveals 
no  wide  degree  of  fluctuation  that 
would  disrupt  the  Program.  Thus,  no 
change  has  been  made  in  the 
implementation  of  the  new  formula. 
However,  DOE  will  be  monitoring  the 
year  to  year  fluctuations  in  the 
allocations.  If  these  fluctuations  are 
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significant  and  persistent,  DOE  should 
be  able  to  identify  whether  a  formula 
factor  is  the  cause  and  would  act  to 
remedy  the  problem. 

One  comment  suggested  continuing  to 
coimt  the  families  in  multi-family 
buildings  as  one-half  a  household. 
Althou^  households  in  multi-family 
bmldings  tend  to  use  less  energy  than 
households  in  single-family  homes, 
these  and  other  differences  in  energy 
use  are  reflected  in  the  energy 
expenditure  factor  F3.  Therefore,  no 
change  needs  to  be  made. 

Revised  §  440.10(b)  maintains  the 
current  capacity  of  States  to  deliver 
weatherization  services  and  sustains  the 
strong  network  developed  for  this 
purpose  by  minimizing  the  impact  of 
the  formula  change  on  colder-weather 
States.  Those  States  would  otherwise 
face  layoffs  of  weatherization  crews  that 
would  severely  restrict  their  ability  to 
provide  reasonable  weatherization 
services  to  their  low-income  residents. 

For  all  the  reasons  set  forth  above, 
DOE  has  made  no  substantive  changes 
in  the  proposed  §  440.10(b). 

Summary  of  Revised  Formula 

An  explanation  of  the  revised 
allocated  allocation  formula  is  set  forth 
below.  This  explanation  is  based  on  the 
summary  provided  in  the  notice  of 
proposed  rulemaking,  with  minor 
clarifying  changes,  lire  figures 
contained  in  Tables  1  through  5  are 
based  on  available  data  as  of  fiscal  year 
1995.  Depending  upon  changes  in  data 
available  thereafter,  some  of  these 
figures  may  change  periodically.  See 
§  440.10(e)  for  firmer  information 
pertaining  to  updates. 

The  program  allocation  is  expressed 
mathematically  as: 

PA=BA+FA 
Base  Allocation 

Table  1  presents  the  “Base 
Allocation”  for  each  State. 


Table  1.— “Base  Allocation”  By 
State 


Alabama . 

Alaska . 

Arkansas . 

Arizona . 

California . 

Colorado . 

Conrrecticut . 

Delaware . 

District  of  Columbia 

Florida . 

Georgia . 

Hawaii . 

Idaho . 

Illinois . 

Indiana . 

Iowa . 

Karrsas . 

Kentucky . 

Louisiana  . 

Maine . 

Maryland . 

Massachusetts . 

Michigan  . 

Minnesota  . 

Mississippi  . . 

Missouri  . . 

Montana . . 

Nebraska . . . 

Nevada  . . 

New  HampsNre  .... 

New  Jersey . 

New  Mexico . 

New  York . 

North  Carolina  . 

North  Dakota  . 

Ohio  . 

Oklahoma  . . 

Oregon . 

Pennsylvania  . 

Rhode  Island  . 

South  Carolina . 

South  Dakota . 

Tennessee  . 

Texas  . 

Utah  . 

Vermont . 

Virginia . 

Washington . 

West  Virginia  . 

Wisconsin  . 

Wyoming  . . . 


1,636,000 

1,425,000 

1,417,000 

760,000 

4,404,000 

4,574,000 

1,887,000 

409,000 

487,000 

761,000 

1,844,000 

120,000 

1,618,000 

10,717,000 

5,156,000 

4,032,000 

I, 925,000 
3,615,000 

912,000 

2,493,000 

1,963,000 

5,111,000 

12,346,000 

8,342,000 

1,094,000 

4,615,000 

2,123,000 

2,013,000 

586,000 

1,193,000 

3,775,000 

1,519,000 

15,302,000 

2,853,000 

2,105,000 

10,665,000 

1,846,000 

2,320,000 

II, 457,000 
878,000 

1,130,000 

1,561,000 

3,218,000 

2,999,000 

1,692,000 

1,014,000 

2,970,000 

3,775,000 

2,573,000 

7,061,000 

967,000 


Total 


171,258,000 


Formula  Allocation 

The  amoimt  of  total  Fmmula 
Allocations  (the  amount  which  will  be 
distributed  among  States  b€ised  on  the 
new  formula)  is  calculated  by 
subtracting  total  Base  Allocations 
($171,258,000)  firom  the  total  Program 
Allocations.  For  example,  if  the  amoimt 
of  total  Program  Allocations  is 
$200,000,000,  the  amount  of  total 
Formula  Allocations  would  be 
$28,742,000  ($200,000,000- 
$171,258,000). 

The  Formula  Allocation  for  each  State 
is  calcnilated  by  multipljdng  the  total 
amount  of  Formula  Allocations  by  each 
State’s  Formula  Share,  which  is 
determined  by  the  new  formula. 

Formula  Factors 

The  new  formula  is  composed  of  three 
farftors  for  each  State.  The  first  factor 
(Fl)  is  the  population  factor.  The  next 
factor  (F2)  represents  the  climatic 
conditions  in  each  State,  derived  from 
heating  and  cooling  degree  days.  The 
last  factor  (F3)  is  residential  energy 
expenditures  by  low-income  households 
in  each  State. 

Fl  Population  Factor 

The  first  factor  in  the  new  formula  is 
the  population  factor.  This  is 
represented  by  the  share  of  the  Nation’s 
low-income  households  in  each  State 
expressed  as  a  percentage.  Unlike  the 
old  formula,  the  new  formula  gives 
equal  weight  to  owners  and  renters.  'The 
number  of  low-income  households  was 
obtained  fi'om  a  special  run  by  the 
Bureau  of  the  Census  for  the  Department 
of  Energy,  referenced  as  “Households  at 
125%  or  less.  Special  Tab  #54,  Census 
Bureau”. 


Fl — State  Population  Factor 


„  Total  Number  of  Low  -  Income  Households  in  the  State 

Fl  = - xlOO 

Total  Number  of  Low  -  Income  Households  Nationwide 

Table  2  presents  the  number  of  low-income  households  and  the  population  factor  (Fl)  for  each  State. 

Table  Explanation 
Column  A — State  Name. 

Column  B — ^Number  of  Low-Income  Households  per  State. 

Column  C — State  Population  Factor  (Fl) — ^is  calculated  by  dividing  the  number  of  low-income  households  in  a  given 
State  (Column  B)  by  the  national  total  (16,231,250 — shown  at  the  bottom  of  the  table)  and  multiplied  by  100. 
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Table  2.— Low-Income  Households  by  State 


Alabama  . 
Alaska  .... 
Arizona  ... 
Arkansas 
California 
Colorado . 


Connecticut . . 

Delaware . 

District  of  Columbia 


Georgia 
Hawaii  .. 
Idaho  ... 


Kansas  ... 
Kentucky 


Maine  . 

Marylaixl  . 

Massachusetts 

Michigan . 

Minnesota . 

Mississippi . 

Missouri . 

Montana . 

Nebraska . 

Nevada  . 


New  Hampshire 

New  Jersey . 

New  Mexico  . 

New  York  . 

North  Carolina  .. 
North  Dakota  .... 

Ohio . 

Oklahoma . 

Oregon  . 

Pennsylvania  .... 
Rhode  Island  .... 
South  Carolina  . 
South  Dakota  ... 

Tenr)essee  . 

Texas  . 

Utah . 

Vermont . 

Virginia . 

Washington . 

West  Virginia  .... 

Wisconsin . 

Wyoming  . 


Number  of 
low-income 
households 


386,525 

21,729 

261,161 

240,155 

1,525,061 

206,052 

120,483 

31,028 

46,438 

879,786 

471,834 

40,856 

69,204 

657.508 
327,581 
184,021 
163,891 
357,665 
442,320 

80,276 

196,788 

313,297 

598,427 

247,149 

294,611 

377,864 

68,456 

104,707 

64,869 

43,406 

303,328 

135,642 

1,138,016 

489,172 

51,103 

705,646 

284,883 

191.508 
725,124 

57,155 

274,749 

56,917 

418,703 

1,345,471 

88,775 

32,563 

333,824 

280,943 

184,759 

279,527 

30,294 


Percent  of 
national  low- 
income 
households - 
(F1) 


National  Total . . .  16,231,250 


F2  Climate  Factor 

The  second  factor,  climatic  conditions,  is  obtained  by  adding  the  heating  and  cooling  degree  days  for  each  State, 
treating  the  energy  needed  for  heating  and  cooling  proportionately. 

The  new  formula  uses  (as  did  the  old  formula)  the  thirty  year  averages  of  heating  degree  days  (HDD)  and  cooling 
degree  days  (CDD)  as  reported  by  the  National  Oceanic  and  Atmospheric  Administration  (NOAA)  to  accoimt  for  climatic 
conditions.  Heating  and  cooling  consumption  data  were  obtained  from  Table  28  of  the  Energy  Information  Administration’s 
(EIA)  Household  Energy  Consumption  and  Expenditmres  1990. 

State  Climate  Factor 

F2=HDD  State  Ratio+CDD  State  Ratio 


I 
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HDD  and  CDD  Ratios 


State  HDD  Ratio 


State  CDD  Ratio 


State  HDD  Ratio  = 


State  HDD 

National  Median  HDD 


State  CDD 

State  CDD  Ratio  = - x0.1 

Nation&l  Median  jCDD 


Cooling  Consumption  (.49  (^adrillion  Btu) 
Heating  Consumption  (4.79  (Quadrillion  Btu) 


National  heating  consiunption  equals 
4.79  quadrillion  Btu  and  air 
conditioning  (cooling)  consumption 
equals  .49  quadrillion  Btu.  (Pooling 
consumption  divided  by  heating 
consiunption  rounds  to  0.1.  The  ratio  of 
cooling  to  heating  energy  consumption 
reflects  the  fact  that  nationally* 
households  use,  on  average,  one  tenth  as 
much  energy  for  cooling  as  for  heating. 
This  ratio  is  reflected  in  the  old 
allocation  formula.  National  data  are 
used  because  of  the  absence  of  complete 
State-specific  data. 

In  Older  to  account  for  the  variation 
in  weather  in  a  simple  but  equitable 
manner,  IX)E  compares  each  State’s 
climate  to  the  national  median.  Each 
State’s  HDD  and  CDD  is  divided  by  the 
series’  median  value.  Using  the  median 
as  the  denominator  ensures  that  half  of 
the  States  would  fall  above  1  and  half 
would  fall  below  1.  A  State  HDD  ratio 
(HDD  divided  by  the  median)  greater 
than  1  indicates  a  State  with  relatively 
cold  winters,  while  a  value  greater  than 
1  for  a  State’s  CDD  ratio  indicates  a 


State  with  a  relatively  warmer  summer. 
To  find  the  median  of  any  odd  series  of 
numbers,  the  series  is  euranged  in 
ascending  order  and  the  value  that 
occurs  in  the  middle  of  the  series  is 
chosen.  The  series  relevant  to  F2  is  odd 
because  it  consists  of  the  50  States  and 
the  District  of  Columbia.  The  median 
value  occurs  at  the  26th  observation 
(State).  The  median  was  chosen,  rather 
than  the  mean,  because  of  its 
characteristic  of  being  "insensitive”  to 
extreme  values.  States  like  Alaska  and 
Florida  tend  to  skew  or  pull  the  average 
towards  one  extreme  or  another.  In 
calculating  the  heating  and  cooling 
ratios  the  old  formula  multiplied  each 
State’s  HDD’s  by  the  national  space 
heating  consiunption  and  its  CDD’s  by 
the  national  air  conditioning  (cooling) 
consumption.  The  new  formula 
simplifies  this  calculation  by  combining 
these  two  numbers  into  one  by  dividing 
cooling  consumption  by  heating 
consumption  (as  reported  in  Table  28  of 
the  Household  Energy  Consumption  and 
Expenditures  1990).  Each  State’s  CDD 

Table  3.— Weather  Data  by  State 


ratio  is  multiplied  by  this  one  number 
(which  rounds  to  0.1).  The  final  climate 
factor  for  each  State  is  then  the  sum  of 
the  HDD  and  CDD  ratios. 

Table  3  presents  the  data  used  to 
calculate  the  climate  factor  (F2)  for  each 
State. 

Table  Explanation 

Column  A — State  Name. 

Column  B — State  heating  degree  days 
(HDD)  as  reported  by  the  NOAA. 

Column  C — State  HDD  Ratio, 
calculated  by  dividing  each  State’s  HDD 
by  the  national  median  (5,429.9 — as 
shown  on  the  bottom  of  Table  2). 

Ckilumn  D — State  cooling  degree  days 
(CDD)  as  reported  by  the  NOAA. 

Column  E — State  CDD  divided  by  the 
national  median  (867.3 — as  shown  on 
the  bottom  of  Table  2). 

Column  F — State  CDD  Ratio, 
calculated  by  multiplying  Column  E  by 
the  ratio  of  cooling  consumption  to 
heating  consumption,  which  is  0.1. 

Column  Ci — ^State  Climate  Factor  (F2), 
calculated  by  summing  each  State’s 
HDD  and  CDD  ratios. 


CDD  di¬ 
vided 

the  median 


Alabama . 

Alaska . 

Arizona . 

Arkansas . . 

(^Homia . 

Ck)lorado . 

Ckxmecticut . 

Delaware  . . 

District  of  Ckikimbia 

Florida . 

(aeorgia . 

Hawaii . 

Idaho . 

IllirKMS . . 

Indiana . . 

Iowa . . 

Kansas . . 


1,855.9 

1.9 

2.695.4 
1,801J2 

824.4 

280.4 

526.6 
1,034.4 
1,008.5 
3,365.1 
1,705.7 
3,528.0 

434.9 

894.3 

891.7 

867.3 

1.490.4 
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Table  3.— Weather  Data  by  State— Continued 


State 

A 

Heating 

degree 

days 

B 

HDD  ratio 

C 

Cooling 

degree 

days 

D 

CDD  di¬ 
vided  by 
the  medi^ 

E 

CDD  ratio 

F 

Qimate 
factor  (F2) 

G 

Kentucky . 

4,566.8 

0.841 

1,174.4 

1.354 

0.135 

0.976 

Louisiana  . 

1,826.1 

0.336 

2,550.0 

2.940 

0294 

0.630 

Maine . 

8,069.2 

1.486 

215.6 

0249 

0.025 

1.511 

Maryland . 

4,785.7 

0.881 

1,008.5 

1.163 

0.116 

0.998 

Massachusetts . 

6,404.5 

1.179 

434.6 

0.501 

0.050 

1230 

Michigan  . 

6,837.5 

1.259 

565.7 

0.652 

0.065 

1.324 

Minnesota  . 

8,687.0 

1.600 

487.3 

0.562 

0.056 

1.656 

Mississippi  . 

2,549.5 

0.470 

2,094.4 

2.415 

0.241 

0.711 

Missouri  . 

5,127.4 

0.944 

1,282.2 

1.478 

0.148 

1.092 

Montana . . . 

8,144.8 

1.500 

259.4 

0299 

0.030 

1.530 

Nebraska  . 

6,412.3 

1.181 

1,052.0 

1213 

0.121 

1.302 

Nevada  . 

4,260.1 

0.785 

1,572.0 

1.813 

0.181 

0.966 

New  HampsNre  . 

7,594.6 

1.399 

289.4 

0.334 

0.033 

1.432 

New  Jersey . 

5,429.9 

1.000 

774.6 

0.893 

0.089 

1.089 

New  Mexico . 

4,714.2 

0.868 

890.2 

1.026 

0.103 

0.971 

New  York . 

5,960.8 

1.098 

641.4 

0.740 

0.074 

1.172 

North  Carolina  . 

3,492.2 

0.643 

1,366.3 

1.575 

0.158 

0.801 

North  Dakota  . 

9,382.8 

1.728 

471.7 

0.544 

0.(^ 

1.782 

Ohio  . 

5,932.2 

1.093 

-  740.2 

0.853 

0.085 

1.178 

Oklahoma  . 

3,593.3 

0.662 

1,941.6 

2239 

0.224 

0.886 

Oregon . 

5,228.6 

0.963 

207.0 

0.239 

0.024 

0.987 

Pennsylvania  . 

5,920.7 

1.090 

659.2 

0.760 

0.076 

1.166 

Rhode  Island  . 

5,942.0 

1.094 

4572 

0.527 

0.053 

1.147 

South  Carolina . . . 

2,768.2 

0.510 

1,787.0 

2.060 

0206 

0.716 

South  Dakota . 

7,613.7 

1.402 

804.6 

0.928 

0.093 

1.495 

Tennessee  . 

4,005.8 

0.738 

1,337.5 

1.542 

0.154 

0.892 

Texas  . 

2,039.7 

0.376 

2,6232 

3.025 

0.302 

0.678 

Utah  . . . . . . 

6,451.3 

1.188 

•  694.7 

0.801 

0.080 

1268 

Vermont  . 

7,970.9 

1.468 

280.5 

0.323 

0.032 

1.500 

Virginia . 

4,402.4 

0.811 

1,052.4 

1213 

0.121 

0.932 

Washington . 

5,636.0 

1.038 

174.9 

0202 

0.020 

1.058 

West  Virginia  . 

5,271.5 

0.971 

766.5 

0.884 

0.088 

1.059 

Wisconsin  . 

7,679.2 

1.414 

502.5 

1  0.579 

0.058 

1.472 

Wyoming . 

8,081.3 

1.488 

308.5 

0.356 

0.036 

1.524 

Mndian  . 

5,429.9 

867.3 

F3  Residential  Energy  Expenditure  Factor 

The  final  factor,  residential  energy  expenditures  by  low-income  households  was  determined  to  be  the  closest  approxi¬ 
mation,  given  available  data,  of  the  financial  burden  to  low-income  households  of  energy  use.  Based  on  the  same 
reasoning  as  discussed  for  the  climate  factor,  the  national  median  is  used  to  calculate  the  State  residential  energy 
expenditure  factors. 

State  Residential  Energy  Expenditure  Factor 

_  State  Low  -  Income  Household  Energy  Expenditures 
National  Median  Low  -  Income  Household  Energy  Expenditures 

Due  to  the  lack  of  State  specific  data  on  residential  energy  expenditures  by  low-income  households,  an  estimate 
is  calculated  based  on  the  published  data  that  is  available.  Specifically,  available  residential  energy  expenditures  data 
at  the  State  level  does  not  distinguish  between  low-income  households  and  the  overall  population.  Information  on 
residential  energy  expenditures  by  low-income  households  is  available  at  the  Census  division  level.  The  nine  Census 
divisions  including  the  States  contained  therein  are  shown  below.  Comparing  each  State’s  average  household  residential 
energy  expenditures  with  the  average  household  residential  energy  expenditures  at  its  Census  division  level  provides 
a  means  of  allocating  the  Census  division  low-income  residential  energy  expenditures  to  each  State  within  that  ^vision. 
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Census  division 

State  abbreviations 

Northeast  (NE) . 

CT,  MA,  ME,  NH,  Rl, 
VT 

Mid-Atlantic  (MA)  . 

NJ,  NY,  PA 

South  Atlantic  (^)  ... 

DC,  DE,  MD,  VA, 

WV,  FL,  GA,  SC, 
NC 

East  North  Central 

IL,  IN,  Ml,  OH,  Wl 

(ENC). 

East  South  Central 

AL,  KY,  MS,  TN 

(ESC). 

West  North  Central 

lA,  KS,  MN,  MO,  ND, 

(WNC). 

NE,  SD 

West  South  Central 

AR,  LA,  OK,  TX 

(WSC). 

Mrxintain  (MN)  . 

AZ,  CO,  ID,  MT,  NM, 
NV,  UT,  WY 

Pacific  (PAC) . 

AK,  CA,  HI,  OR,  WA 

Table  4,  set  forth  below,  presents  the 
data  used  to  calculate  the  residential 
energy  expenditures  factor  for  each 
State. 

Table  Explanation 
Colunm  A — State  Abbreviation. 


Column  B — Census  Division 
Abbreviation. 

Column  C — Residential  Energy 
Expenditures  by  State  (State  EE)  is 
published  in  the  EIA’s  State  Energy 
Price  and  Expenditure  Report  1991 
(SEPER).  Data  is  expressed  in  millions 
of  dollars. 

Colimm  D — Residential  Energy 
Expenditures  by  Census  division  (Div 
EE)  is  the  siun  of  the  State  data  in 
Column  C  for  each  Census  division. 

Data  is  expressed  in  millions  of  dollars. 

Coliunn  E — Number  of  Households 
per  State  (State  #HH)  was  obtained  from 
the  Bureau  of  the  Census'  U.S.  Summary 
of  General  Housing  Characteristics,  1990 
Census. 

Coliunn  F — ^Number  of  Households 
per.Census  division  (Division  #HH)  is 
the  sum  of  the  State  data  in  Column  E 
for  each  Census  division. 

Column  G — Residential  Energy 
Expenditures  per  Low-Income 
Household  for  each  State’s  Census 
division  (Division  EE/#LIHH)  is 


published  in  the  EIA’s  Household 
Energy  Consumption  and  Expenditures 
1990 — Supplement:  Regional. 

Column  H — ^The  ratio  of  each  State’s 
Residential  Energy  Expenditiues  per 
Household  (State  EE/#HH)  over  the 
Residential  Energy  Expenditures  per 
Household  for  each  State’s  Census 
division  (Division  EE/#HH)  is  calculated 
as  follows: 

^  „  Column  C  /  Column  E 

Column  H  = - 

Column  D  /  Column  F 
Column  1 — Residential  Energy 
Expenditures  per  Low-Income 
Household  by  State  (State  EE/#LIHH)  is 
calculated  as  follows: 

Column  I  =  Column  G  x  Column  H 
Column  J — “Residential  Energy 
Expenditure  Factor  (F3)’’  is  calculated 
by  dividing  the  estimate  of  residential 
energy  expenditures  per  low-income 
households  for  each  .State  by  the 
national  mediem  ($998.52). 


Table  4.— Residential  Energy  Expenditure  Factor  Details 


State  abbrev. 

A 

Census 

division 

B 

Residential 
energy  ex-^ 
pendftures 
(by  state) 
(million  $) 

C 

Residential 
energy  ex¬ 
penditures 
(for  census 
division) 
(million  $) 

D 

House¬ 
holds  (by 
state) 

E 

House¬ 
holds  (for 
census  di¬ 
vision) 

F 

Residential 
energy  ex¬ 
penditures 
per  low-in¬ 
come 
household 
(for  census 
division) 

G 

Ratio  of 
state  en¬ 
ergy  ex¬ 
penditure 
per  house¬ 
hold  to  di¬ 
vision  erv 
ergy  ex¬ 
penditure 
per  house¬ 
hold 

H 

Residential 
energy  ex¬ 
penditures 
per  low-in¬ 
come 
household 
(by  state) 

1 

Expendi¬ 
ture  factor 
(F3) 

J 

CT . 

NE 

$2,024.20 

$7,476.80 

$1,230,479 

$4,942,714 

$1,150 

$1,087 

$1,250.62 

$1.2565 

MA  . 

NE 

3,264.10 

7,476.80 

2,247,110 

4,942,714 

1,150 

0.960 

1,104.30 

1.1095 

ME  . 

NE 

708.30 

7,476.80 

4,942,714 

1,150 

1.006 

1,157.23 

1.1627 

NH . 

NE 

596.90 

411,186 

4,942,714 

1,150 

0.960 

1,103.60 

1.1088 

Rl  . 

NE 

530.50 

7,476.80 

377,977 

4,942,714 

1,150 

0.928 

1,067.01 

1.0720 

VT  . 

NE 

352.80 

7,476.80 

210,650 

4,942,714 

1,150 

1.107 

1,273.25 

1.2792 

NJ  . 

MA 

4,114.50 

19,378.30 

2,794,711 

13,929,999 

1,157 

1.058 

1,224.47 

1.2302 

NY . 

MA 

8,785.50 

19,378.30 

6,639,322 

13,929,999 

1,157 

0.951 

1,100.55 

1.1057 

DC . 

SA 

222.40 

20,804.00 

16,503,063 

988 

0.707 

698.24 

0.7015 

DE . 

SA 

369.30 

20,804.00 

247,497 

16,503,063 

988 

1.184 

1,169.46 

1.1749 

MD  . 

SA 

2,309.50 

20,804.00 

1,748,991 

16,503,063 

988 

1.047 

1,034.92 

1.0398 

PA  . 

MA 

6,478.30 

19,378.30 

4,495,966 

13,929,999 

1,157 

1.036 

1,198.41 

1.2040 

VA  . 

SA 

2,920.60 

20,804.00 

2,291,830 

16,503,063 

988 

1.011 

998.77 

1.0034 

WV  . 

SA 

742.10 

20,804.00 

688,557 

16,503,063 

988 

0.855 

844.69 

0.8486 

AL  . 

ESC 

1,857.90 

6,423.40 

1,506,790 

5,651,671 

772 

1.085 

837.53 

0.8415 

FL . 

SA 

6,144.50 

20,804.00 

5,134,869 

16,503,063 

988 

0.949 

937.85 

0.9422 

GA . 

SA 

3,063.30 

20,804.00 

2,366,615 

16,503,063 

988 

1.027 

1,014.46 

1.0192 

KY  . 

ESC 

1,474.00 

6,423.40 

1,379,782 

5,651,671 

772 

0.940 

725.63 

0.7290 

MS  . 

ESC 

1,068.00 

6,423.40 

911,374 

5,651,671 

772 

1.031 

795.98 

0.7997 

NC . 

SA 

3,390.90 

2,517,026 

16,503,063 

988 

1.069 

1,055.85 

1.0608 

SC . 

SA 

1,641.40 

1,258,044 

16,503,063 

988 

1.035 

1,022.57 

1.0274 

TN  . 

ESC 

2,023.50 

6,423.40 

1,853,725 

5,651,671 

772 

0.960 

741.46 

0.7449 

IL . 

ENC 

6,017.80 

20,660.20 

4,202,240 

15,596,590 

1,074 

1.081 

-  1,161.06 

1.1665 

IN  . 

ENC 

2,644.70 

20,660.20 

2,065,355 

15,596,590 

1,074 

0.967 

1,038.20 

1.0431 

Ml . 

ENC 

4,339.90 

20,660.20 

3,419,331 

15,596,590 

1,074 

0.958 

1,029.05 

1.0339 

MN  . 

WNC 

1,868.50 

8,200.60 

1,647,853 

6,720,385 

968 

0.929 

899.49 

0.9037 

OH  . 

ENC 

5,420.90 

20,660.20 

4,087,546 

15,596,590 

1,074 

1.001 

1,075.25 

1.0803 

Wl  . 

ENC 

2,236.90 

20,660.20 

1,822,118 

15,596,590 

1,074 

0.927 

995.34 

1.0000 

AR . 

WSC 

1,168.50 

12,362.20 

891,179 

9,667,520 

971 

1.025 

995.64 

1.0003 

LA  . 

WSC 

1,950.10 

12,362.20 

1,499,269 

9,667,520 

971 

1.017 

987.68 

0.9923 

NM  . 

MT 

545.40 

5,476.10 

542,709 

5,033,336 

888 

0.924 

820.25 

0.8241 

OK . 

WSC 

1,441.60 

12,362.20 

1,206,135 

9,667,520 

971 

0.935 

907.59 

0.9118 
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Table  4.— Residential  Energy  Expenditure  Factor  Details— Continued 


State  abbrev. 

A 

Census 

division 

B 

Residential 
energy  ex- 
pendhures 
(by  state) 
(million  $) 

C 

Residential 
energy  ex- 
pendntures 
(for  census 
division) 
(million  $) 

D 

House¬ 
holds  (by 
state) 

E 

House¬ 
holds  (for 
cerrsus  di¬ 
vision) 

F 

Residentiai 
energy  ex- 
pendnures 
per  low-in¬ 
come 
household 
(for  census 
division) 

G 

Ratio  of 
state  en¬ 
ergy  ex¬ 
penditure 
per  house¬ 
hold  to  di¬ 
vision  erv 
ergy  ex¬ 
penditure 
per  house¬ 
hold 

H 

Residential 
energy  ex¬ 
penditures 
per  low-in¬ 
come 
household 
(by  state) 

1 

Expendh 
ture  factor 
(F3) 

J 

TX  . 

wsc 

7,802.00 

12,362.20 

6,070,937 

9,667,520 

971 

1.005 

975.86 

0.9804 

lA  . 

WNC 

1,355.70 

8,200.60 

1,064,325 

6,720,385 

968 

1.044 

1,010.45 

1.0152 

KS . 

WNC 

1,138.90 

8,200.60 

944,726 

6,720,385 

968 

0.988 

956.32 

0.9608 

MO . 

WNC 

2,539.40 

8,200.60 

1,961,206 

6,720,385 

968 

1.061 

1,027.15 

1.0320 

NE . 

WNC 

680.70 

8,200.60 

602,363 

6,720,385 

968 

0.926 

896.44 

CO  . 

MT 

1,214.70 

5,476.10 

1,282,489 

5,033,336 

888 

0.871 

773.06 

0.7767 

MT . 

MT 

321.50 

5,476.10 

306,163 

5,033,336 

888 

0.965 

857.09 

0.8611 

ND . 

WNC 

303.20 

8,200.60 

240,878 

6,720,385 

968 

1.032 

998.52 

1.0032 

SD . 

WNC 

314.20 

8,200.60 

259,034 

6,720,385 

968 

0.994 

962.22 

0.9667 

UT . 

MT 

620.90 

5,476.10 

537,273 

5,033,336 

888 

1.062 

943.24 

0.9477 

WY  . 

MT 

194.40 

5,476.10 

168,839 

5,033,336 

•688 

1.058 

939.77 

0.9442 

AZ  . 

MT 

1,694.00 

5,476.10 

1,368,843 

5,033,336 

888 

1.137 

1,010.08 

1.0148 

CA . 

PAC 

10,642.80 

13,958.20 

10,381,206 

13,902,132 

676 

1.021 

690.25 

0.6935 

HI  . 

PAC 

273.20 

13,958.20 

356,267 

13,902,132 

676 

0.764 

516.30 

0.5187 

NV . 

MT 

493.20 

5,476.10 

466,297 

5,033,336 

888 

0.972 

863.29 

0.8673 

AK  . 

PAC 

349.00 

13,958.20 

188,915 

13,902,132 

676 

1.840 

1^43.82 

1.2496 

ID  . 

MT 

392.00 

5,476.10 

360,723 

5,033,336 

888 

0.999 

886.97 

0.8911 

OR  . 

PAC 

1,013.60 

13,958.20 

1,103,313 

13,902,132 

676 

0.915 

618.54 

0.6214 

WA . 

PAC 

1,679.60 

13,958.20 

1,872,431 

13,902,132 

676 

0.893 

603.95 

0.6068 

Tntal/MnHijtn 

995.34 

1  ■Mlllllllllllllfl 

iMiiiiiiiiiiiiiiil 

The  underlying  assumption  in  the 
calculation  of  State  residential  energy 
expenditures  per  low-income  household 
is  that  the  relationship  between  a  State’s 
residential  energy  expenditures  per 
household  and  its  respective  divisional 
residential  energy  expenditures  per 
household  is  the  same  for  its  low- 
income  population  as  it  is  for  its  general 
population.  If  State  Y’s  average 
household  spends  100  percent  more  on 
residential  energy  than  the  average 
household  in.  its  Census  division,  then 
it  is  assumed  that  the  low-income 
households  in  State  Y  will  also  spend 
100  percent  more  on  residential  energy 
than  the  average  low-income  household 
in  its  division.  For  example,  assume 
State  Y’s  residential  energy 
expenditures  per  general  household  is 
$2,000  and  the  average  residential 
energy  expenditures  per  general 
household  in  its  division  is  $1,000.  If 


the  average  residential  energy 
expenditures  per  low-income 
households  for  the  division  is  $800, 
then  the  residential  energy  expenditures 
per  low-income  household  for  State  Y 
would  be  $1,600. 

Formula  Share 

The  above  factors  aire  combined  into 
a  single  formula  by  multiplying  the 
percent  of  low-income  households  (Fl) 
in  each  State  by  the  climate  factor  (F2) 
and  the  residential  energy  expenditures 
factor  (F3)  for  that  State.  For 
explanation  purposes,  the  result  of 
applying  the  formula  to  a  given  State 
will  now  be  called  the  State’s  weight 
(SW),  as  follows: 

SW=FlxF2x3. 

These  State-by-State  calculations  do 
not  necessarily  sum  to  one.  As  a  result, 
each  State’s  weight  must  be  divided  by 
the  national  total  of  each  State’s  weight 


to  obtain  the  State’s  Formula  Share,  as 
follows: 

State’s  Formula  Share=State’s  Weight/ 
National  Total. 

Table  5  shows  the  three  factors  (firom 
the  previous  tables)  for  each  State  along 
with  each  State’s  weight  and  Formula 
Share. 

Table  Explanation 

Column  A — State  Name. 

Column  B — State’s  Population  Factor 
(Fl). 

Column  C — State’s  Climatic  Factor 
(F2). 

Column  D — State’s  Residential  Energy 
Expenditures  Factor  (F3). 

Column  E — State’s  Weight — 
FlxF2xF3. 

Column  F — State’s  Formula  Share — 
State’s  weight  (Column  E)  divided  by 
the  nation^  total  (the  sum  of  Column 
E). 
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Table  5.— Formula  Factors,  Weight  and  Formula  Share  by  State 


- - - J. 

state  1 

A 

FI  1 

B  1 

_ 1 

F2 

C 

F3 

D 

Weight 

E 

Share 

F 

Alabama  . 

2.381 

0540 

0.841 

1.482 

0.0156 

Alaska . . . 

0.134 

2.114 

1550 

0.354 

0.0037 

Arizona  . 

1.609 

0.722 

1.015  1 

1.179 

0.0124 

Arkansas . 

1.480 

0.827 

1.000 

1525 

0.0129 

California  . 

9.396 

0.586 

0.693 

3.815 

0.0401 

Colorado . 

1.269 

1.370 

0.777 

1.351 

0.0142 

Connecticut . 

0.742 

1.188 

1556 

1.108 

0.0117 

Delaware  . 

0.191  : 

0.993 

1.175 

0.223 

0.0023 

District  of  Columbia . 

0J286 

,0.998  ! 

0.702 

0.200 

0.0021 

Florida . 

5.420 

0.520 

0.942 

2.655 

0.0279 

Georgia . 

2.907 

0.720 

1.019 

2.133 

0.0224 

Hawaii . 

0552 

0.407 

0.519 

0.053 

0.0006 

0.426 

1.332 

0.891 

0.506 

0.0053 

Illinois . 

4.051 

1555 

1.167 

5.930 

0.0624 

Indiana . . . 

2.018 

1.191 

1.043 

2.507 

0.0264 

1.134 

1.370 

1.015 

1.577 

0.0166 

Kansas  . 

1.010 

1.091 

0.961 

1.058 

0.0111 

Kentucky . 

2504 

0.976 

0.729 

1.569 

0.0165 

Louisiana  . 

2.725 

0.630 

0.992 

1.704 

0.0179 

Maine . «. . 

0.495 

1.511 

1.163 

0.869 

0.0091 

Maryiarxf . 

1512 

0.998 

1.040 

1.258 

0.0132 

Massachusetts . . 

1.930 

1.230 

1.109 

2.633 

0.0277 

Michigan  . 

3.687 

1.324 

1.034 

5.049 

0.0531 

Minnesota . 

1.523 

1.656 

0.904 

2.279 

0.0240 

Mississippi  . 

1.815 

0.711 

0.800 

1.032 

0.0109 

Missouri  . 

2.328 

1.092  ] 

1.032 

2.624 

0.0276 

Montana . 

0.422 

1.530 

0.861 

0.556 

0.0058 

Nebraska  . 

0.645 

1.302 

0.901 

0.757 

0.0080 

Nevada  . 

0.400 

0.966 

0.867 

0.335 

0.0035 

New  Hampshire . 

0567 

1.432 

1.109 

0.425 

0.0045 

New  Jersey . . . 

1.869 

1.089 

1530 

2.504 

0.0263 

New  Mexico . 

0.836 

0.971 

0.824 

0.669 

0.0070 

New  York . . . 

7.011 

1.172 

1.106 

9.084 

0.0955 

North  Carolina  . . . . . 

3.014 

0.801 

1.061 

2.560 

0.0269 

North  Dakrita  . . 

0.315 

1.782 

1.003 

0.563 

0.0059 

4.347 

1.178 

1.080 

5.532 

0.0582 

Oklahoma  . 

1.755 

0.886 

0.912 

1.417 

0.0149 

Oregon . 

1.180 

0.987 

0.621 

0.724 

0.0076 

Pennsylvania  . 

4.467 

1.166 

1.204 

6.274 

0.0660 

Rhode  IslarKj  . 

0.352 

1.147 

i  1.072 

0.433 

0.0046 

South  Carolina . 

1.693 

0.716 

1.027 

1545 

0.0131 

South  Dakota . 

0.351 

1.495 

0.967 

0.507 

0.0053 

Tennessee  . 

2.580 

0.892 

0.745 

1.714 

0.0180 

Texas  . 

8589 

i  0.678 

0.980 

5.511 

0.0580 

Utah . 

0.547 

1.268 

0.948 

0.657 

0.0069 

Vermont . 

0501 

1.500 

1579 

0.385 

0.0040 

Virginia . 

2.057 

0.932 

1.003 

1.924 

0.0202 

Wa^ngton . 

1.731 

1.058 

0.607 

1.111 

0.0117 

West  Virginia  . 

1.138 

1.059 

0.849 

1.023 

0.0108 

Wisconsin  . 

1.722 

1.472 

1.000 

2.535 

0.0267 

Wyomirtg . . . 

0.187 

1.524 

0.944 

0.269 

j  0.0028 

National  Total . 

1 

[ 

95.083 

1.0000 

1  . 

Each  State’s  share  of  the  “Formula 
Allocation’’  is  then  calculated  by 
multiplying  the  total  “Formula 
Allocation’’  by  each  State’s  “Formula 
Share’’. 

Section  440.10(c)  Allocation  of  Funds 

Two  comments  noted  that  since  the 
NOPR  was  published  on  January  23, 
1995,  Congressional  budgetary  issues, 
which  may  affect  the  level  of  program 
funds  available,  have  surfaced.  In  the 


NOPR,  §  440.10(c)  referred  to  fiscal  year 
1995  funding.  At  that  time,  the 
Department  contemplated  possible 
reductions  in  funding  begiiming  after 
fiscal  year  1995.  Because  of  the 
possibility  of  reductions  in  fiscal  year 
1995  funding,  this  provision  has  been 
modified  from  the  proposed  language  to 
clcuify  that  the  level  of  appropriations 
referred  to  in  this  section  is  t^t  found 
in  Pub.  L.  103-332.  Therefore,  any 
increase  in  funds  above  the  total 


program  allocations  level  imder  Pub.  L. 
103-332  will  be  allocated  according  to 
the  new  formula.  Should  total  program 
allocations  for  any  fiscal  year  fall  below 
the  total  program  allocations  imder  Pub. 
L.  103-332,  then  each  State’s  program 
allocation  shall  be  reduced  from  its 
allocated  amoimt  under  Pub.  L.  103-332 
by  the  same  percentage.  For  example,  if 
total  program  allocations  for  a  given 
year  were  10  percent  below  the  amoimt 
under  Pub.  L.  103-332,  then  each  State’s 


) 


« 
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program  allocation  would  be  10  percent 
less  than  voider  Pub.  L.  103-332.  This 
approach  distributes  the  effect  of  lower 
appropriations  equitably. 

Section  440.10(d)  Allocation  of  Funds 

In  §  440.10(d),  DOE  clarifies  the 
sources  of  data  used  in  the  new  formula. 
All  sources  of  data  are  publicly 
available.  Since  publication  of  the 
NOPR,  E)OE  has  obtained  updated  data 
on  State  energy  expenditures  and 
incorporated  this  new  data  in  Tables  4 
and  5  of  this  interim  final  rule. 

Section  440.10(e)  Allocation  of  Funds 

Section  440.10(e)  alerts  States  of 
possible  impacts  on  their  weatherization 
programs  that  may  occur  due  to  changes 
in  data.  For  any  given  program  year 
when  changes  occur,  DOE  will  delay 
reallocations  based  on  new  data  imtil 
the  following  year.  This  allows  States  to 
plan  for  anticipated  shifts  in  funds  and 
develop  alternative  strategies  for 
minimizing  the  impact  of  such  change. 

Section  440.12  State  Application 

In  §  440.12(b)(4)  the  term  “tentative 
allocation”  is  deleted  and  “program 
allocation”  is  substituted  to  provide 
consistency  with  §  440.10.  It  should  be 
noted  that  the  original  intent  in  using 
the  term  “tentative  allocation”,  that  is, 
retaining  DOE’s  discretion  to  reallocate 
funds  if  they  are  not  used  on  a  timely 
basis,  is  preserved  by  substituting 
“program  allocation”  as  it  applies  in 
§440.10  (f)  and  (g).  The  term 
“tentatively”  in  §440.14(b)(9)(vi)  is 
deleted. 

Section  440. 1 4  State  Plans 

In  §  440.14(b)(8)(i)  the  term  “tentative 
allocation”  has  been  retained.  Tbis  term 
in  context  refers  to  State  allocation 
(rather  than  DOE  allocation)  of  funds 
among  their  subgrantees  and  the  right  of 
the  State,  after  providing  appropriate 
due  process,  to  reduce  or  withdraw 
these  funds  for  non-performance  or 
other  deficiencies. 

III.  Interim  Final  Effect 

DOE  has  issued  today’s  regulatory 
amendments  as  an  interim  final  rule  to 
reserve  the  possibility  of  reopening  the 
record  in  li^t  of  the  ultimate 
disposition  of  pending  budgetary  bills 
during  the  current  session  of  Congress. 
The  Department  anticipates  removing 
the  interim  final  designation  before  the 
end  of  1995. 

IV.  Review  Under  Executive  Order 
12866 

Today’s  regulatory  action  has  been 
determined  not  to  be  a  significant 
regulatory  action  under  Executive  Order 
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12866.  Accordingly,  today’s  action  was 
not  subject  to  review  vmder  the 
Executive  Order  by  the  Office  of 
Management  and  Budget. 

V.  Review  Under  Executive  Order 
12778 

Section  2  of  E.0. 12778  instructs  each 
agency  to  adhere  to  certain  requirements 
in  promulgating  new  regulations  and 
reviewing  existing  regulations.  These 
requirements,  set  fordi  in  sections  2(a) 
and  (b)(2),  include  eliminating  drafting 
errors  and  needless  ambiguity,  drafting 
the  regulation  to  minimize  litigation, 
providing  clear  and  certain  legal 
standards  for  affected  conduct,  and 
promoting  simplification  emd  burden 
reduction.  Agencies  are  also  instructed 
to  make  every  reasonable  effort  to 
ensure  that  the  regulation:  Specifies 
clearly  any  preemptive  effect,  any  effect 
on  existing  Federal  law  or  regulation, 
and  any  retroactive  effect;  describes  any 
administrative  proceedings  to  be 
available  to  judicial  review  and  any 
provisions  for  the  exhaustion  of  such 
administrative  proceedings;  and  defines 
key  terms.  DOE  certifies  Aat  today’s 
regulation  meets  the  requirements  of 
sections  2(a)  and  (b)  of  E.0. 12778. 

VI.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  among  various 
levels  of  Government.  If  there  are 
sufficient  substantial  direct  effects,  the 
Executive  Order  requires  preparation  of 
a  federalism  assessment  to  be  used  in 
decisions  by  senior  policymakers  in 
promulgating  or  implementing  the 
regulation. 

Today’s  regulatory  action  will  not 
have  a  substantial  direct  effect  on  the 
traditional  rights  and  prerogatives  of 
States  in  relationship  to  the  Federal 
Government.  Preparation  of  a  federalism 
assessment  is  therefore  unnecessary. 

VII.  Review  Under  the  Regulatory 
Flexibility  Act 

The  regulations  were  reviewed  under 
the  Regulatory  FlexibiUty  Act,  Pub.  L. 
96-354,  whic^  requires  preparation  of  a 
regulatory  flexibility  analysis  for  any 
proposed  regulation  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  i.e., 
small  businesses  and  small  government 
jurisdictions.  DOE  has  concluded  that 
the  interim  final  rule  will  affect  the 
States  and  local  agencies  operating 
weatherization  programs,  especially  in 
the  warmer-weather  States  which  will 
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receive  more  funding.  The  incremental 
effect  of  the  final  changes  relates  to  the 
distribution  of  approximately  $20 
million.  Thus  this  incremental  effect 
when  spread  among  all  of  the  States  and 
the  District  of  Columbia  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Therefore, 

DOE  certifies  that  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

Vni.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  today’s 
interim  final  rule.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.,  or  implementing 
regulations  at  5  CHI  part  1320. 

K.  Review  Under  National 
Environmental  Policy  Act 

The  interim  final  rule  provides  the 
new  formula  which  will  be  used  to 
distribute  funds  among  the  States 
pursuant  to  the  regulations  for  the 
Weatherization  Assistance  Program  for 
Low-Income  Persons.  Over  the  years 
many  warmer-weather  States  have 
maintedned  that  the  old  formula 
overallocated  funds  to  colder-weather 
States.  The  purpose  of  the  new  formula 
is  to  increase  the  overall  equity  among 
the  States.  The  Department  has 
determined  that  this  interim  final  rule  is 
covered  under  the  Categorical  Exclusion 
found  at  paragraph  A6  of  appendix  A  to 
subpart  D,  10  CFR  part  1021,  which 
applies  to  the  establishment  of 
procedural  rulemakings.  Accordingly, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

X.  Other  Federal  Agencies 

EXDE  provided  draft  copies  of  the 
interim  final  rule  to  the  Department  of 
Health  and  Human  Services  Low- 
Income  Home  Energy  Assistance 
Program  and  the  Department  of 
Agriculture  Farmers  Home 
Administration.  No  comments  were 
received.  DOE  also  provided  a  draft 
copy  to  the  Administrator  of  the 
Environmental  Protection  Agency, 
pursuant  to  section  7  of  the  Federal 
Energy  Administration  Act,  as  amended, 
15  U.S.C.  766.  The  Administrator  did 
not  submit  any  comment. 

XI.  The  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the 
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Weatherization  Assistance  Program  for 
Low-Income  Persons  is  81.042. 

List  of  Subjects  in  10  CFR  Part  440 

Administrative  practice  and 
procedure.  Aged,  Energy  conservation. 
Grant  programs-energy.  Grant  programs- 
housing  and  community  development. 
Handicapped,  Housing  standards, 
Indians,  Reporting  and  recordkeeping 
requirements,  and  Weather. 

Issued  in  Washington,  DC,  on  May  25, 

1995. 

Christine  A.  Ervin,  ^ 

Assistant  Secrefaiy,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  DOE  hereby  amends  chapter 
n  of  title  10,  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  44a-WEATHERIZATION 
ASSISTANCE  PROGRAM  FOR  LOW- 
INCOME  PERSONS 

1.  The  authority  citation  for  part  440 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6861-6871;  42  U.S.C. 
7191. 

2.  In  §  440.3,  remove  the  definitions 
for  “Number  of  Low-Income,  Owner 
Occupied  Dwelling  Units  in  the  State”; 
“Number  of  Low-Income,.  Renter- 
Occupied  Dwelling  Units  in  the  State”; 
“Percentage  of  Total  Residential  Energy 
Used  for  Space  Cooling”;  “Percentage  of 
Total  Residential  Energy  Used  for  Space 
Heating”;  and  add  the  following 
definitions  in  alphabetical  order  to  read 
as  follows. 

§440.3  Definitions. 
***** 

Base  Allocation  means  the  fixed 
amoimt  of  funds  for  each  State  as  set 
forth  in  §  440.10(b)(1). 
***** 

Formula  Allocation  means  the 
amount  of  funds  for  each  State  as 
calculated  based  on  the  formula  in 
§  440.10(b)(3). 

Formula  Share  means  the  percentage 
of  the  total  formula  allocation  provided 
to  each  State  as  calculated  in  §  440.10 
(b)(3). 

***** 

Program  Allocation  means  the  base 
allocation  plus  formula  allocation  for 
each  State. 

***** 

Residential  Energy  Expenditures 
means  the  average  annual  cost  of 
purchased  residential  energy,  including 
the  cost  of  renewable  energy  resoiut:es. 


Total  Program  Allocations  means  the 
atmual  appropriation  less  funds 


reserved  for  training  and  technical 
assistance. 


3.  Section  440.10  is  revised  to  read  as 
follows: 

§  440.10  Allocation  of  funds. 

(a)  DOE  shall  allocate  financial 
assistance  for  each  State  from  sums 
appropriated  for  any  fiscal  year,  upon 
annual  application. 

(b)  Based  on  total  program  allocations 
at  or  above  the  amoimt  of  total  program 
allocations  xmder  Pub.  L.  103-332,  DOE 
shall  determine  the  program  allocation 
for  each  State  fi'om  available  funds  as 
follows: 

(1)  Allocate  to  each  State  a  “Base 
Allocation”  as  Usted  in  Table  1. 


Table  1— Continued 


Wyoming 


Table  1 


Alabama . 

Alaska . 

Arkansas . 

Arizona . 

California . 

Colorado . 

Connecticut . 

Delaware . 

District  of  Columbia 

Florida . 

Georgia . 

Hawaii . 

Idaho . . 

Illinois . . 

Indiana . 

Iowa . 

Kansas  . 

Kentucky . 

Louisiana  . 

Maine . 

Maryland . 

Massachusetts . 

Michigan  . 

Minnesota . 

Mississippi  . 

Missouri  . 

Montana  . . 

Nebraska  . 

Nevada  . 

New  HampsNre . 

New  Jersey . 

New  Mexico . . 

New  York . . 

North  Carolina  . . 

North  Dakota  . 

Ohio . 

Oklahoma  . 

Oregon . . 

Pennsylvania  . 

Rhode  IslarKj  . 

South  Carolina . 

South  Dakota . 

Tennessee  . 

Texas  . 

Utah . 

Vermont . 

Virginia . 

Washington . 

West  Virginia  . . 

Wisconsin  . . 


171,258,000 


1,636,000 

1,425,000 

1,417,000 

760,000 

4,404,000 

4,574,000 

1,887,000 

409,000 

487,000 

761,000 

1,844,000 

120,000 

1,618,000 

10,717,000 

5,156,000 

4,032,000 

1,925,000 

3,615,000 

912,000 

2,493,000 

1,963,000 

5,111,000 

12,346,000 

8,342,000 

I, 094,000 
4,615,000 
2,123,000 
2,013,000 

586,000 

1,193,000 

3,775,000 

1,519,000 

15,302,000 

2,853,000 

2,105,000 

10,665,000 

1,846,000 

2,320,000 

II, 457,000 
878,000 

1,130,000 

1,561,000 

3,218,000 

2,999,000 

1,692,000 

1,014,000 

2,970,000 

3,775,000 

2.573,000 

7,061,000 


(2)  Subtract  171,258,000  fix)m  total 
program  allocations. 

(3)  Calculate  each  State’s  formula 
share  as  follows: 

(i)  Divide  the  number  of  “Low 
Income”  households  in  each  State  by 
the  number  of  “Low  Income” 
households  in  the  United  States  and 
multiply  by  100. 

(ii)  Divide  the  nmnber  of  “Heating 
Degree  Days”  for  each  State  by  the 
median  “Heating  Degree  Days”  for  all 
States. 

(iii)  Divide  the  number  of  “Cooling 
Degree  Days”  for  each  State  by  the 
median  “Cooling  Degree  Days”  for  all 
States,  then  multiply  by  0.1. 

(iv)  Calculate  the  sum  of  the  two 
numbers  from  paragraph  (b)(3)(ii)  and 
(iii)  of  this  section. 

(v)  Divide  the  residential  energy 
expenditures  for  each  State  by  the 
number  of  households  in  the  State. 

(vi)  Divide  the  sum  of  the  residential 
energy  expenditures  for  the  States  in 
each  Census  division  by  the  sum  of  the 
households  for  the  States  in  that 
division. 

(vii)  Divide  the  quotient  from 
paragraph  (b)(3)(v)  of  this  section  by  the 
quotient  from  paragraph  (b)(3)(vi)  of  this 
section. 

(viii)  Multiply  the  quotient  fi-om 
paragraph  (b)(3)(vii)  of  this  section  for 
each  State  by  the  residential  energy 
expenditures  per  low-income  household 
for  its  respective  Census  division. 

(ix)  Divide  the  product  from 
paragraph  (b)(3)(viii)  of  this  section  for 
each  State  by  the  median  of  the 
products  of  all  States. 

(x)  Multiply  the  results  for  paragraph 
(b)(3)(i),  (iv)  and  (ix)  of  this  section  for 
eac^  State. 

(xi)  Divide  the  product  in  paragraph 
(b)(3)(x)  of  this  section  for  each  State  by 
the  sum  of  the  products  in  paragraph 
(b)(3)(x)  of  this  section  for  all  States. 

(4)  Calculate  each  State’s  program 
allocation  as  follows: 

(i)  Miiltiply  the  remaining  funds 
calculated  in  paragraph  (b)(2)  of  this 
section  by  the  formula  share  calculated 
in  paragraph  (b)(3)(xi)  of  this  section, 

(ii)  Add  the  base  allocation  firbm 
paragraph  (b)(1)  of  this  section  to  the 
product  of  paragraph  (b)(4)(i)  of  this 
section. 

(c)  Should  total  program  allocations 
for  any  fiscal  year  fall  below  the  total 
program  allocations  imder  Pub.  L.  103- 
332,  then  each  State’s  program 
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allocation  shall  be  reduced  from  its 
allocated  amount  under  Pub.  L.  103-332 
by  the  same  percentage  as  total  program 
allocations  for  the  fiscal  year  fall  below 
the  total  program  allocations  imder  Pub. 
L.  103-332. 

(d)  All  data  sources  used  in  the 
development  of  the  formula  are  publicly 
available.  The  relevant  data  is  available 
from  the  Bureau  of  the  Census,  the 
Department  of  Energy’s  Energy 
Information  Administration  and  the 
National  Oceanic  and  Atmospheric 
Administration. 

(e)  Should  updates  to  the  data  used  in 
the  formula  become  available  in  any 
fiscal  year,  these  changes  would  be 
implemented  in  the  formula  in  the 
following  program  year. 

(f)  DOE  may  reduce  the  program 
allocation  for  a  State  by  the  amount 
DOE  determines  cannot  be  reasonably 
expended  by  a  grantee  to  weatherize 
dwelling  units  during  the  budget  period 
for  whi<±  financial  assistance  is  to  be 
awarded.  In  reaching  this 
determination,  DOE  will  consider  the 
amount  of  imexpended  financial 
assistance  currently  available  to  a 
grantee  \mder  this  part  and  the  niimber 
of  dwelling  units  which  remains  to  be 
weatherized  with  the  imexpended 
financial  assistance. 

(g)  DOE  may  increase  the  program 
allocation  of  a  State  by  the  amoimt  DOE 
determines  the  grantee  can  expend  to 
weatherize  additional  dwelling  units 
during  the  budget  period  for  which 
financial  assistance  is  to  be  awarded. 

(h)  The  Support  Office  Director  shall 
notify  each  State  of  the  program 
allocation  for  which  that  State  is  eligible 
to  apply. 

4.  Section  440.12  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 


(vi)  The  amount  of  weatherization 
grant  funds  allocated  to  the  State  under 
this  part; 

***** 

[FR  Doc.  95-13437  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  645(MI1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Lasalocid 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTiON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoffinann-La  Roche,  Inc.  The 
supplemental  NADA  provides  for  the 
use  of  20  percent  of  lasalocid  Type  A 
medicated  article  in  making  Type  C 
medicated  feed  used  for  chukm 
partridges  as  a  coccidiostat. 

EFFECTiVE  DATE:  June  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Hofimann- 
La  Roche,  Inc.,  Nutley,  NJ  07110,  is  the 
sponsor  of  NADA  96-298,  which 
currently  provides  for  the  use  of  a  Type 
A  medicated  article  HFV238  containing 
20  percent  (90.7  greuns  per  pound  (g/lb)) 
of  lasalocid  sodium  activity  in  making 
68-  to  113-g  per  ton  (g/t)  Type  C 
medicated  feed  for  broiler  or  fiyer 
chickens.  The  firm  has  filed  a 
supplemental  NADA  that  expands  the 
use  of  the  article  to  make  a  113-g/t  Type 
C  medicated  feed  for  chukeu  partridges 
for  the  prevention  of  cocddiosis  caused 
by  Eimeria  legionensis.  Approval  is 
based  in  part  on  data  and  information  in 
Public  Master  File  (PMF)  5429 
estabUshed  under  the  Interregional 
Research  Project  No.  4  (IR— 4), 
Northeastern  Region,  New  York  State 
College  of  Veterinary  Medicine,  Cornell 
University,  Ithaca,  NY  14853-6401. 

The  supplemental  NADA  is  approved 
as  of  April  19, 1995,  and  the  regulations 
are  amended  in  §  558.311  (21 
558.311)  to  reflect  the  approval.  The 
basis  for  approval  is  discussed  in  the 
fieedom  of  information  summary. 


Additionally,  in  a  final  rule  published 
in  the  Federal  Register  of  August  6, 

1990  (55  FR  31827),  that  amended  the 
regulations  in  §  558.311(e)(1),  the 
agency  failed  to  also  revise 
§  558.311(b)(6)  to  remove  reference  to 
entry  (xiii)  in  the  table  in  paragraph 
(e)(1).  This  document  corrects  that  error. 

In  accordance  with  the  fieedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  emd  effectiveness  data  and ' 
information  submitted  to  support 
approval  of  this  appUcation  may  he  seen 
in  the  Dockets  Management  Branch 
(HFA— 305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

2.  Section  558.311  is  amended  in 
paragraph  (b)(6)  by  removing 
“(e)(l)(xiii),”  by  adding  new  paragraph 
(h)(7).  and  in  the  table  in  paragraph 
(e)(1)  by  adding  new  entry  “(xiii)”  to 
read  as  follows: 

§  558.311  Lasalocid. 
***** 

(b)  *  *  * 

(7)  20  percent  activity  to  No.  000004 
for  use  in  chukar  partridges  as  in 
paragraph  (e)(l)(xiii)  of  this  section. 

***** 

(e)(1)  *  *  * 


§  440.1 2  State  applications. 
***** 

(b)  *  *  * 

(4)  The  total  number  of  dwelling  units 
proposed  to  be  weatherized  with  grant 
funds  during  the  budget  period  for 
which  assistance  is  to  be  awarded — 

(i)  With  financial  assistance 
previously  obUgated  under  this  part, 
and 

(ii)  With  the  program  allocation  to  the 
State; 

***** 

5.  Section  440.14  is  amended  by 
revising  paragraph  (b)(9)(vi)  to  read  as 
follows: 

§440.14  State  plans. 
***** 

(b)  *  *  * 

(9)  *  *  * 
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Lasalockj  sodium 
activity  in  grams 
per  ton 


Combination  in  grams 
per  ton 


Indications  for  use 


Limitations  Sponsor 


(xiii)  113  (0.0125  .  .  Chukar  partridges;  for  prevention  of  coccidiosis  Feed  continuously  as  sole  ra-  000004 

pet).  caused  by  Eimeria  legionensis.  tion  up  to  8  weeks  of  age. 


Dated:  May  24, 1995. 

Stephen  F.  Simdlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  95-13636  Filed  6-2-95;  8:45  am] 
BH-UNQ  CODE  4iaO-41-F 


Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animai  Drugs  for  Use  in  Animai 
Feeds;  Lasaiocid 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Hoffmann-La  Roche,  Inc.  The 
supplemental  NADA  provides  for  the 
use  of  a  20-percent  lasaiocid  Type  A 
medicated  article  in  making  Type  C 
medicated  feed  used  for  growing  ttirkeys 
as  a  coccidiostat. 

EFFECTIVE  DATE:  June  5. 1995. 

FOR  FURTWR  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Hoffinann- 
La  Roche,  Inc.,  Nutley,  NJ  07110,  is  the 
sponsor  of  NADA  96-298,  which 
currently  provides  for  the  use  of  a  Type 
A  medicated  article  containing  20 
percent  (90.7  grams  per  poimd  (g/lb))  of 
lasaiocid  sodiiun  activity  in  making  a 
68-  to  113-g-per-ton  (g/t)  Type  C 
medicated  feed  for  broiler  or  fryer 


chickens  and  chukar  partridges.  The 
firm  has  filed  a  supplemental  NADA 
that  expands  the  use  of  the  article  to 
making  a  68-  to  113-g/t  Type  C 
medicated  feed  for  growing  tmkeys  for 
the  prevention  of  coccidiosis  caused  by 
Eimeria  meleagrimitis,  E.  gallopavonis, 
and  E.  adenoeides. 

The  supplemental  NADA  is  approved 
as  of  April  28, 1995,  and  the  regulations 
are  amended  in  21  CFR  558.311  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  diosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  b^inning  April 
28, 1995,  because  the  supplemental 
application  contains  reports  of  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant.  The  3  years  of 
marketing  exclusivity  applies  only  to 
the  described  use  of  lasaiocid  sodium  in 
growing  turkeys  for  which  the 
supplemental  application  was 
approved. 

llie  agency  has  carefully  considered 
the  potential  environmental  effects  of 


this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  hiunan  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Lkismetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 

360b,  371). 

2.  Sectiem  558.311  is  amended  in 
paragraph  (b)  by  revising  paragraph 
(b)(7)  and  in  the  table  in  paragraph  (e)(1) 
by  adding  new  entry  “(xiv)”  to  read  as 
follows: 

§558.311  Lasaiocid. 
***** 

(b)*  *  * 

(7)  20  percent  activity  to  No.  000004 
for  use  in  chukar  partridges  as  in 
paragraph  (e)(l)(xiii)  and  for  use  in 
turkeys  as  in  paragraph  (e)(l)(xiv)  of  this 
section. 

***** 

(e)(1)*  *  * 


Lasaiocid  sodium 
aettvity  in  grams  per 
ton 


Combination  in 
grams  per  ton 


Indications  for  use 


Limitations  Sponsor 


(xiv)  68  (0.0075  pet)  to  . .  Growing  turkeys;  for  prevention  of  coccidiosis  caused  by  Feed  continuously  as  000004 

113  (0.0125  pet).  E.  meieagrimitis,  E  gailopavonis,  wxi  E.  adenoeides.  sole  ration. 
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***** 

Dated:  May  24, 1995. 

Stephen  F.  Sundlof, 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  95-13637  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  41«M)1-F 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Nicarbazin  and  Bacitracin 
Methylene  Disalicylate 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  codify  a 
previously  approved  new  animal  drug 
application  (NADA)  held  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.  The  NADA  provides 
for  use  of  nicarbazin  and  bacitracin 
methylene  disalicylate  in  Type  C  broiler 
feeds  for  prevention  of  certain  forms  of 
coccidiosis  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency. 

EFFECTIVE  DATE:  June  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  INFORMATION:  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.,  P.O.  Box  2000, 
Rahway,  NJ  07065,  is  sponsor  of  NADA 
98-378  which  provides  for  the  use  of 
approved  nicarbazin  and  bacitracin 
methylene  disalicylate  Type  A 
medicated  articles  to  make  Type  C 
medicated  broiler  feeds  containing 


113.5  grams  per  ton  (g/t)  nicarbazin 
with  30  g/t  bacitracin  methylene 
disalicylate.  The  NADA  was  approved 
by  letter  of  March  15, 1955,  for 
prevention  of  certain  forms  of 
coccidiosis  and  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency.  This  document  amends  the 
regulations  in  21  CFR  558.76(d)  and  in 
the  table  in  21  CFR  558.366(c)  to  reflect 
the  approval. 

Also,  the  table  in  §  558.366(c) 
contains  two  entries  in  the  first  column 
for  “113.5  (0.0125  pet).”  The  second 
entry  in  the  first  column  is  unnecessmy, 
and  is  being  removed  at  this  time.  In 
addition,  the  entry  for  “113.5  (0.0125)” 
contains  an  outdated  footnote  to  the 
approval  for  use  of  113.5  g/t  nicarbazin. 
Because  the  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC)  status  was  changed  by 
enactment  of  the  Generic  Animal  Drug 
and  Patent  Term  Restoration  Act  of 
1988,  the  footnote  is  hereby  removed. 

NADA  98-378  provides  for  use  of 
nicarbazin  and  bacitracin  methylene 
disalicylate  Type  A  medicated  articles 
to  make  Type  C  medicated  feeds. 
Nicarbazin  is  a  Category  n  drug  which, 
as  provided  in  21  CFR  558.4,  requires  an 
approved  Form  FDA  1900  for  making 
Type  C  medicated  feeds.  Therefore,  use 
of  nicarbazin  Type  A  medicated  articles 
in  making  Type  C  medicated  feeds  as  in 
this  NADA  requires  an  approved  Form 
FDA  1900. 

Because  this  NADA  was  approved 
prior  to  Jidy  1, 1975,  the  freedom  of 
information  (FOI)  summary  specified  in 
21  CFR  part  20  and  21  CFR 
514.11(e)(2)(ii)  is  not  required. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Secs.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b.  371). 

2.  Section  558.76  is  amended  by 
adding  paragraph  (d)(3)(v)  to  read  as 
follows: 

§558.76  Bacitracin  methylene  disallcylate. 
***** 

(d)  *  *  * 

(3)  *  *  • 

(v)  Nicarbazin  as  in  §  558.366. 

***** 

3.  Section  558.366  is  amended  in  the 

table  in  paragraph  (c)  by  removing 
footnote  “1”  for  the  entry  “113.5  (0.0125 
pet),”  by  removing  the  second  entry 
“113.5  (0.0125  pet),”  and  by  adding  a 
new  item  before  the  entry  for 
“Lincomycin  2  (0.00044  pict),”  to  read  as 
follows:  ^ 

§  558.366  Nicarbazin. 
***** 

(c)  •  *  * 


Nicarbazin  in 
grams  per  ton 

Combination  in  grams 
per  ton 

Irxiications  for  use 

Limitations 

Sponsor 

!  * 

t 

1 

j 

Bacitracin  methylene 
disalicylate  30 

Broiler  chickens;  aid  in  preventing  outbreaks  of  . 
cecal  {Eimeria  teneOa)  and  intestinal  (E. 
acervulina,  E.  maxima,  E.  necatrix,  and  E. 
brunettii  coccidiosis;  tor  increased  rate  of 
weight  gain  and  improved  feed  efficierwy. 

. do . . 

000006 

* 

* 

•  *  • 

* 
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Dated:  May  24, 1995. 

Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  95-13635  Filed  6-2-95;  8:45  ami 
BHJJNG  CODE  4160-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[TX-10-1-7020;  FRL-6214-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  Visible 
Emissions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  rule. 

SUMMARY:  The  EPA  published  without 
prior  proposal  a  Federal  Register  (FR) 
action  approving  a  revision  to  the  Texas 
SIP  addressing  visible  emissions.  The 
EPA’s  direct  final  approval  was 
published  on  April  3, 1995  (60  FR 
16806). 

The  EPA  subsequently  received 
adverse  comments  on  the  action. 
Accordingly,  the  EPA  is  withdrawing  its 
direct  final  approval.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule. 

EFFECTIVE  DATE:  This  withdrawal  will  be 
effective  on  June  2, 1995. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  addresses  listed 
below.  The  interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  at  least  twenty- 
four  hours  before  the  visiting  day. 

U.S.  Environmental  Protection  Agency, 
Region  6,  Air  Programs  Branch  (6T— 
A),  1445  Ross  Avenue,  suite  700, 
Dallas,  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission,  P.O.  Box  13087,  Austin, 
Texas  78711-3087. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch  (6T-A),  USEPA 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-7258. 

List  of  Subjects  in  40  CFR  Part  52 

*  Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference.  Lead, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compoimds. 


Authority:  42  U.S.C.  7401-7671q. 

Therefore,  the  final  rule  appearing  at 
60  FR  16806,  April  3, 1995,  which  was 
to  become  effective  June  2, 1995,  is 
withdrawn. 

Dated:  May  22, 1995. 

A.  Stanley  Meibuig, 

Acting  Regional  Administrator. 

(FR  Doc.  95-13746  Filed  6-2-95;  8:45  am) 
BILLING  CODE  6560-60-P 


40  CFR  Part  63 

[AD-FRL-6209-8] 

RIN  206(MVC31 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Halogenated 
Solvent  Cleaning;  Correction 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Corrections  to  final  regulation. 

SUMMARY:  This  action  corrects  errors 
and  clarifies  regulatory  text  in  the  final 
rule  published  on  December  2, 1994  at 
59  FR  61801. 

EFFECTIVE  DATE:  These  corrections 
become  effective  Jime  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Almodovar.  Coatings  and 
Consumer  Products  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Reseeuch  Triangle  Park,  Norffi  C^olina 
27711,  telephone  munlmr  (919)  541- 
0283. 

SUPPLEMENTARY  INFORMATION:  On 
December  2, 1994  (59  FR  61801),  the 
Environmental  Protection  Agency  (EPA) 
promulgated  in  the  Federal  Register 
national  emission  standards  for 
hazardous  air  pollutants  for  halogenated 
solvent  cleaning.  These  standards  were 
promulgated  as  subpart  T  in  40  CFR  part 
63.  This  document  contains  corrections 
to  editorial  and  cross-referencing  errors 
in  the  final  standards.  In  addition,  there 
are  corrections  to  clarify  the 
applicability  of  the  final  rule,  and  to 
clarify  several  definitions. 

Paragraph  (a)  of  §  63.460  is  revised  to 
reflect  the  intent  of  the  final  rule  by 
clarifying  that  wipe  cleaning  activities, 
such  as  cleaning  using  a  rag  containing 
halogenated  solvent  or  a  spray  cleaner 
contedning  halogenated  solvent  are  not 
covered  imder  the  scope  of  this 
regulation. 

Para^aph  (d)  of  §  63.460  and  the 
definition  of  an  existing  source  under 
§  63.461  are  being  revised  to  clarify  that 
any  machine,  the  construction  or 
reconstruction  of  which  was 
commenced  on  or  before  November  29, 
1993,  that  did  not  meet  the  definition  of 


a  solvent  cleaning  machine  on 
December  2, 1994,  because  it  did  not,  on 
that  date,  use  halogenated  hazardous  eiir 
pollutant  solvent  liquid  or  vapor 
covered  under  this  subpart  to  remove 
soils,  becomes  an  existing  source  when 
it  commences  to  use  such  liquid  or 
vapor.  The  Agency  intended  machines 
that  use  halogenated  hazardous  air 
pollutants  solvent  liquid  or  vapor 
covered  imder  this  subpart  to  be  subject 
to  the  regulation  regardless  of  when 
they  conunenced  such  use.  This 
correction  clarifies  an  oversight  in  the 
drafting  of  the  final  rule.  In  addition,  an 
existing  solvent  cleaning  machine 
moved  within  a  contiguous  facility  or  to 
another  facility  under  the  same 
ownership  continues  to  be  regulated  as 
an  existing  machine. 

The  de^ition  of  a  batch  cleaning 
machine  under  §  63.461  is  being  revised 
to  clarify  that  cross-rod  degreasers  are 
considered  batch  cleaning  machines.  A 
definition  of  a  cross-rod  solvent 
cleaning  machine  is  being  added  to  the 
final  rule. 

The  definition  of  a  solvent  cleaning 
machine  under  §  63.461  is  being  revised 
to  clarify  that  small  buckets,  pails,  and 
beakers  with  capacities  of  7.6  liters  (2 
gallons)  or  less  are  not  considered 
solvent  cleaning  machines  for  the 
purpose  of  this  subpart.  The  Agency  did 
not  intend  to  regulate  these  small  pieces 
of  equipment  not  specifically  designed 
to  carry  out  cleaning  or  drying 
operations  using  one  of  the  covered 
halogenated  solvents.  The  size  limit  is 
included  to  ensure  that  larger  vessels 
not  specifically  designed  to  carry  out 
cleaning  or  drj^g  operations  remain 
subject  to  this  final  rule. 

Paragraph  (e)(2)(i)  of  §  63.463  is  being 
revised  to  correct  the  proper  units  of 
measurement  for  the  called  air  blanket 
temperature  that  the  freeboard 
refrigeration  device  shall  at  least 
maintain.  The  chilled  air  blanket 
temperature  shall  be  measured  in  ®F, 
instead  of  ®F  or  ®C. 

Paragraph  (a)(4)  of  §  63.468  is  being 
revised  to  correct  em  editorial  error  in 
order  to  clarify  the  intent  of  the 
provisions. 

Paragraph  (j)  of  §  63.468  is  being 
revised  to  correct  language  on  the  part 
70  permitting  requirements  for  area 
source  batch  vapor  and  in-line  solvent 
cleaning  machines  to  clarify  the  intent 
of  the  provisions. 

The  headings  for  appendix  B  and 
appendix  C  are  being  revised  for 
editorial  errors  in  order  to  clarify  the 
intent  of  the  provisions. 

List  of  Subjects  in  40  CFR  Part  63 

Enviromental  protection.  Air 
pollution  control.  Hazardous 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Rules  and  Regulations 


substances,  Halogenated  solvent 
cleaning  machines.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  10, 1995. 

Mary  D.  Nichok, 

Assistant  Administrator  for  Air  and 
Radiation. 

For  reasons  set  out  in  the  preamble, 
title  40,  chapter  I,  part  63,  subpart  T  of 
the  Code  of  Federal  Regulations  is 
corrected  as  follows: 

PART  63--{CORRECTED] 

1.  On  page  61805,  in  the  third 
column,  4  lines  from  the  bottom, 

§  63.460(a)  is  corrected  to  add  the 
following:  “Wipe  cleaning  activities, 
such  as  using  a  rag  containing 
halogenated  solvent  or  a  spray  cleaner 
containing  halogenated  solvent  are  not 
covered  imder  the  provisions  of  this 
subpart.” 

2.  On  page  61806,  first  column, 
starting  on  line  18  fi-om  the  top, 

§  63.460(d)  is  corrected  by  adding  the 
following  sentence  to  the  end  of  the 
paragraph  “Except  that,  any  machine 
that  commences  construction  or 
reconstruction  on  or  before  November 
29, 1993,  that  does  not  use  halogenated 
hazardous  air  pollutant  (HAP)  solvent 
on  December  2, 1994  shall,  if  the 
machine  begins  use  of  halogenated  HAP 
solvent  after  December  2, 1994,  achieve 
compliance  with  the  provisions  of  this 
subpart  no  later  than  December  2, 1997 
or  60  days  after  commencing  use  of 
halogenated  HAP  solvent  covered  under 
this  subpart  whichever  is  later.” 

3.  On  page  61806,  first  column, 
starting  7  lines  fi'om  the  bottom,  the 
definition  of  “batch  cleaning  machine” 
under  §  63.461  is  corrected  by  revising 
the  last  sentence  to  read  as  follows:  “A 
solvent  cleaning  machine,  such  as  a 
ferris  wheel  or  a  cross-rod  degreaser, 
that  clean  multiple  batch  loads 
simultaneously  and  are  manually 
loaded  are  batch  cleaning  machines.” 

4.  On  page  61806,  second  column, 
starting  on  the  last  line  of  the  column, 
the  definition  of  “existing”  in  §63.461 

*is  corrected  to  add  the  following 
sentence  to  the  end  of  the  definition:  “A 
machine,  the  construction  or 
reconstruction  of  which  was 
commenced  on  or  before  November  29, 
1993,  but  that  did  not  meet  the 
definition  of  a  solvent  cleaning  machine 
on  December  2, 1994  because  it  did  not 
use  halogenated  HAP  solvent  liquid  or 
vapor  covered  imder  this  subpart  to 
remove  soils,  becomes  an  existing 
source  when  it  commences  to  use  such 
liquid  or  vapor.  A  solvent  cleaning 
machine  moved  within  a  contiguous 
facility  or  to  another  facility  imder  the 


same  ownership,  constitutes  an  existing 
machine.” 

5.  On  page  61806,  second  column, 
immediately  following  the  definition  of 
“cover”  in  §  63.461,  the  following 
definition  of  “cross-rod  solvent  cleaning 
machine”  is  added:  "Cross-rod  solvent 
cleaning  machine  means  a  batch  solvent 
cleaning  machine  in  which  parts  baskets 
are  suspended  finm  ‘cross-rods’  as  they 
are  moved  through  the  machine.  In  a 
cross-rod  cleaning  machine,  parts  are 
loaded  semi-continuously,  and  enter 
and  exit  the  machine  from  a  single 
portal.” 

6.  On  page  61807,  second  column, 
starting  on  line  40  from  the  top,  the 
definition  of  “solvent  cleaning 
machine”  under  §  63.461  is  corrected  to 
add  the  following  sentence  to  the  end  of 
the  definition:  “Buckets,  pails,  and 
beakers  with  capacities  of  7.6  Uters  (2 
gallons)  or  less  are  not  considered 
solvent  cleaning  machines.” 

7.  On  page  61808,  in  the  first  column, 
starting  on  line  26  from  the  top. 

§  63.462(d)  is  corrected  to  read  as 
follows:  “^ch  owner  or  operator  of  a 
batch  cold  cleaning  machine  shall 
submit  an  initial  notification  report  as 
described  in  §  63.468  (a)  and  (b)  and  a 
compliance  report  as  described  in 
§  63.468(c).” 

8.  On  page  61810,  first  column, 
starting  on  the  last  two  lines, 

§  63.463(e)(2)(i)  is  corrected  to  read  as 
follows:  “If  a  freeboard  refiigeration 
device  is  used  to  comply  with  these 
standards,  the  owner  or  operator  shall 
ensure  that  the  chilled  air  blanket 
temperature  (in  *’F),  measured  at  the 
center  of  the  air  blanket,  is  no  greater 
than  30  percent  of  the  solvent’s  boiling 
point.” 

9.  On  page  61814,  third  column, 
starting  on  line  24  from  the  top, 

§  63.468(a)(4)  is  corrected  to  read  as 
follows:  “Tl)e  date  of  installation  for 
each  solvent  cleaning  machine  or  a 
letter  certifying  that  the  solvent  cleaning 
machine  was  installed  prior  to,  or  after, 
November  29, 1993.” 

10.  On  page  61816,  second  column, 
starting  on  line  3  from  the  top 

§  63.468(j)  is  corrected  to  read  as 
follows:  “The  Administrator  has 
determined,  pursuant  to  the  criteria 
under  section  502(a)  of  the  Act,  that  an 
owner  or  operator  of  any  batch  cold 
solvent  cleaning  machine  that  is  not 
itself  a  major  source  and  that  is  not 
located  at  a  major  source,  as  defined 
under  40  CFR  70.2,  is  exempt  finm  part 
70  permitting  requirements  for  that 
source. 

An  owner  or  operator  of  any  other 
solvent  cleaning  machine  subject  to  the 
provisions  of  this  subpart  is  subject  to 
part  70  permitting  requirements,  such 
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sources,  if  not  major  or  located  at  major 
sources,  may  be  deferred  by  the  State 
from  part  70  permitting  requirements  for 
5  years  after  &e  EPA  ^t  approves  a 
part  70  program  (i.e.,  until  Dwember  9, 

1999) .  All  sources  receiving  deferrals 
shall  submit  permit  applications  within 
12  months  of  such  date  (by  December  9. 

2000) .” 

11.  On  page  61818,  in  the  first 
coliunn,  on  the  first  line,  amendment 
“4.”  is  corrected  to  read  as  follows:  “4. 
Appendix  A  to  subpart  T  is  added  to 
read  as  follows:”  Also,  on  the  next  line, 
the  words  “Appendix  B”  are  corrected 
to  read  “Appendix  A  to  Subpart  T”. 

12.  On  page  61818,  in  the  third 
column,  on  the  last  two  lines, 
amendment  “5.”  is  corrected  to  read  as 
follows:  “5.  Appendix  B  to  Subpart  T  is 
added  to  read  as  follows:”  Also,  on  the 
next  line,  the  words  “Appendix  C”  are 
corrected  to  read  “Appendix  B  to 
Subpart  T”. 

IFR  Doc.  95-12769  Filed  6-2-95;  8:45  am) 
BHJJNQ  C006  6660-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION. 

47  CFR  Part  43 

[CC  Docket  No.  92-296;  FCC  9S-181] 

Simplification  of  the  Depreciation 
Process 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Communications 
Commission  is  adopting  ranges  for  the 
underlying  factors  that  are  used  to 
compute  depreciation  rates  for  the  local 
exchange  carriers  (LECs)  regulated 
under  the  price  cap  incentive  regulatory 
plan.  Under  new  procedures.  LTCs  may 
make  streamlined  filings  for  changes  in 
depreciation  rates,  if  their  underlying 
depreciation  factors  fall  within  the 
prescribed  ranges.  The  Commission 
implemented  the  streamlined 
procedures  in  two  phases.  The  Second 
Report  and  Order  (released  June  28, 
1994)  adopted  underlying  factor  ranges 
for  22  of  the  34  depreciation  rate 
categories.  This  Tford  Report  and  Order 
adopts  ranges  and  alternate  simplified 
procedures  for  the  remaining  12 
accounts  and  completes  the 
implementation  process.  The  rule 
chwge  will  lessen  the  depreciation 
prescription  burden  on  price  caps  LECs 
in  light  of  regulatory  and  market 
changes  without  sacrificing  protection 
for  consumers. 

EFFECTIVE  DATE:  July  5. 1995. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Fatina  K.  Franklin  (202-418-0859)  or 
John  Hays  (202-418-0875),  Common 
Carrier  Bureau,  Accoimting  and  Audits 
Division. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission’s  Third 
Report  and  Order  in  the  Simplification 
of  the  Depreciation  Prescription  Process, 
CC  Docket  No.  92-296,  FCC  95-181, 
adopted  May  2, 1995  and  released  May 
4, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  cop)ring  during  normal 
business  hours  in  the  FCC  Donets 
Branch  (room  230),  1919  M  St., 
Washington,  DC.  The  full  text  will  be 
pubUshed  in  the  FCC  Record  and  may 
also  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Services, 
room  246, 1919  M  Street,  NW., 
Washington,  DC  20554  (202-857-3800). 

Paperwork  Reduction  Act 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection  request 
to  OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 

44  U.S.C.  3507.  Persons  wishing  to 
comment  on  this  information  collection 
should  contact  Timothy  Fain,  Office  of 
Management  and  Budget,  room  3225, 
New  Executive  Office  Building, 
Washington,  DC  20503,  (202)  395-3561. 
For  further  information,  contact  Judy 
Boley,  Federal  Communications 
Commission,  (202)  418-0214. 

Please  note:  The  Commission  has 
requested  expedited  review  of  this 
collection  by  Jime  23, 1995,  imder  the 
provisions  of  5  C.F.R.  Section  1320.18. 
Title:  Section  43.43 — ^Report  of  Proposed 
Changes  in  Depreciation  Rates 
OMB  Control  No.:  3060-0168 
Action:  Revised  collection 
Respondents:  Businesses  or  other  for- 
profit  entities 

Frequency  of  response:  On  occasion: 

Triennially;  Aimually 
Estimated  Annual  Burden:  12 
responses:  5625  hours  per  response: 
67,500  hours  total 
Needs  and  Uses:  In  the  Report  and 
Order  in  CC  Docket  No.  92-296 
(released  10/20/93),  the  Commission 
streamlined  its  depreciation 
prescription  process  for  local 
exchange  carriers  (LECs)  regulated 
imder  its  price  cap  regulatory  scheme 
by  adopting  a  modifi^  form  of  the 
basic  factor  range  option.  The  Second 
Report  and  Order  (released  6/28/94) 
adopted  the  initial  set  of  accounts  and 
ranges  for  the  price  caps  LECs.  The 
Third  Report  and  Order  adopts  ranges 
and  alternate  simplified  procedures 


for  the  remaining  accounts  and 
completes  the  implementation 
process.  The  Commission  has 
modified  its  information  collection 
requirements  whereby  large  LECs 
must  submit  analyses  on  proposed 
changes  in  depreciation  rates.  The 
changes  should  reduce  by  43.75%  the 
amount  of  time  needed  to  prepare  and 
review  these  analyses.  The 
information  will  be  used  by  the 
Commission  stafr  to  establish  proper 
depreciation  rates  to  be  charged  by 
the  carriers  pursuant  to  Section  220(b) 
of  the  Communications  Act,  as 
amended.  47  U.S.C.  220(b). 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  burden  estimates  or  any  other  aspect 
of  the  collection  of  information 
including  suggestions  for  reducing  the 
burden  to  the  Federal  Communications 
Commission,  Records  Management 
Branch,  Paperwork  Reduction  Project 
(3060-0168),  Washington,  DC  20554 
and  to  the  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Summary:  1.  On  September  23, 1993, 
we  adopted  streamlined  depreciation 
prescription  procedures  for  the  local 
exchange  carriers  (“LECs”)  regulated 
under  our  price  cap  incentive  regulatory 
plan.^  These  procedures  require  us  to 
establish  ranges  for  the  underlying 
factors  that  are  used  to  compute 
depreciation  rates  for  plant  categories. 
The  new  procedures  generally  will 
permit  carriers  to  make  streamlined 
filings  for  changes  in  depreciation  rates 
for  these  categories,  as  long  as  their 
underlying  factors  fall  within  the 
prescribed  ranges.  By  adopting  these 
streamlined  procedures,  we  hoped  to 
simplify  the  depreciation  process, 
achieve  administrative  savings,  and 
allow  the  LECs  greater  flexibility  ^  in  the 
depreciation  process,  while  remaining 
consistent  with  the  public  interest. 

2.  We  further  concluded  that  the 
stream.lined  procediues  should  be 
implemented  as  soon  as  practicable, 
beginning  with  the  plant  accoimts  most 
readily  adaptable  to  the  range  approach. 
To  that  end,  we  decided  to  implement 
the  new  procedures  in  two  phases.  In 


'  Simplification  of  the  Depreciation  Prescription 
Process,  Repwrt  and  Order,  58  FR  58788  (1993) 
(Depreciation  Simplification  Order). 

*  Flexibility  allows  a  LEG  to  select,  within 
established  ranges,  the  life  and  salvage  factors  it 
uses  in  prescribed  depreciation  rates  without 
undergoing  the  expense  of  submitting  studies  to 
justify  its  specification  of  those  factors.  In  addition, 
under  the  new  procedures,  the  LECs  can  change 
their  basic  factors  annually,  as  opposed  to  the 
current  triennial  represcription  cycle. 


the  Second  Report  and  Order  (released 
6/28/94),  we  completed  phase  one  of  the 
streamlining  process  and  adopted 
ranges  for  22  plant  categories.  ^ 

3.  On  OctOTOr  7, 1994,  we  adopted  a 

Further  Order  Inviting  Comment  * 
proposing  streamlined  procedures  for 
the  remaining  12  plant  categories.  The 
FOIC  sought  comments  on  the  proposed 
projection  life  and  future  net  salvage 
ranges  proposed  by  the  Bureau  for  eight 
of  these  categories  and  alternate 
simplified  procedures  for  the  remaining 
four  categories.  * 

4.  In  response  to  the  FOIC,  the  United 
States  Telephone  Association  (USTA) 
and  most  of  the  LEC  commenters  urge 
the  Commission  to  adopt  the  ranges  so 
that  the  LECs  can  use  them  during  the 
1995  depreciation  represcription 
process.  These  commenters,  however, 
give  limited  support  to  the  ranges  as 
proposed  in  the  FOIC.  They  state  that 
those  ranges  are  based  on  “historical” 
data  that  are  not  forward  looking.  In 
addition,  they  argue  that  the  proposed 
projection  life  ranges  encompass  useful 
lives  that  are  too  long. 

5.  The  General  Services 
Administration  (GSA),  MCI 
Telecommimications  Corporation  (MCI), 
and  the  National  Association  of 
Regulatory  Utility  Commissioners 
(NARUC)  support  the  ranges  proposed 
in  the  FOIC.  They  state  that  the 
methodology  the  Commission  used  to 
determine  the  ranges  is  sound  and  that 
the  ranges  are  reasonable  and  should  be 
adopted  without  modification.  MCI  and 
NARUC  further  state  that  the  proposed 
ranges  appear  to  provide  flexibility  to  a 
majority  of  the  LECs,  but  are  not  so 
broad  as  to  be  meaningless. 

6.  On  the  other  hand,  the  Idaho  Public 
Utilities  Commission  (Idaho 
Commission)  and  the  Missouri  Public 
Service  Commission  (Missouri 
Conunission)  contend  that  the  ranges 
are  based  on  inadequate  data.  They  state 
that,  while  the  data  are  useful  for 
determining  the  depreciation  factors  for 
a  specific  company,  they  are  not 
adequate  to  establish  industry-wide 
ranges.  The  Missouri  Commission  and 
the  Idaho  Conunission  indicate  that  the 
proposed  ranges  are  too  wide  and  that 
the  ranges  co^d  substantially  increase 
the  carriers’  depreciation  expense.  The 
Missouri  Conunission  indicates  that 
these  ranges  would  give  the  price  cap 
LECs  discretion  over  approximately  $1 
billion  in  depreciation  expense.  In 
addition,  the  Missouri  Commission 


3  Simplification  of  the  Depreciation  Prescription 
Process,  Second  Report  and  Order,  59  FR  35632 
(1994)  (Second  Report  and  Order). 

*  Simplification  of  the  Depreciation  Prescription 
Process,  Order  Inviting  Comments,  58  FR  62083 
(1993)  (OIC). 
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contends  that  the  ranges’  width  should 
vary  inversely  with  the  size  of  the 
account  so  that  the  potential 
depreciation  change  would  equal  some 
“target  discretion  value.”  Thus, 
according  to  the  Missouri  Cktmmission,  ' 
accounts  with  large  balances  should 
have  relatively  small  ranges  and 
accounts  with  small  balances  should 
have  relatively  large  ranges. 

7.  In  the  Depreciation  Simplification 
Order,  we  set  forth  the  specific 
methodology  that  should  be  used  to 
establish  the  projection  life  and  future 
net  salvage  ranges.  We  have  already 
used  that  methodology  in  establishing 
ranges  for  22  depreciation  rate 
categories  in  our  Second  Report  and 
Order.  In  this  Order,  we  are  again  using 
that  methodology  to  set  ranges  for  eight 
additional  plant  categories.  This 
methodology  requires  that  we  consider 
certain  specifically  enumerated  data.  To 
apply  it  for  each  accoimt  and  for-each 
of  the  two  basic  factors,  we  first 
developed  a  range  of  one  standard 
deviation  aroimd  the  mean  of  the  basic 
factors  imderlying  the  currently 
prescribed  depreciation  rates  for  each  of 
the  LECs.  From  that  point,  we 
determined  whether  there  were 
technological  trends  or  changing  carrier 
plans  that  might  not  be  fully  reflected  in 
some  of  the  LECs’  prescribed  factors.  We 
then  considered  the  number  of  LECs 
with  basic  factors  that  fall  within  the 
initial  ranges  and  altered  the  ranges 
where  appropriate.  We  recognized, 
however,  that  these  specifically 
enmnerated  data  must  be  considered  in 
light  of  our  obligation  to  prescribe 
reasonable  depreciation  rates.  Thus,  in 
developing  the  proposed  ranges,  we 
considered  both  the  specific  data 
enumerated  in  the  Depreciation 
Simplification  Order  and  our  overriding 
responsibility  to  prescribe  reasonable 
depreciation  rates. 

8.  After  reviewing  the  comments,  we 
have  decided  to  adopt  the  ranges 
proposed  in  the  FOIC.  (See  Appendix). 
As  indicated  above,  these  ranges  are 
based  on  statistical  studies  of  the  most 
recently  prescribed  factors.  These 
statistical  studies  required  detailed 
analyses  of  each  carrier’s  most  recent 
plant  retirement  patterns,  the  carriers’ 
plans,  and  the  cmrent  technological 
developments  and  trends.  Because  the 
proposed  ranges  reflect  these  data,  we 
do  not  believe  that  the  ranges  are  too 
high,  too  low,  or  not  accmrate  as  several 
commenters  contend.  Moreover,  the 
ranges  are  not  so  broad  as  to  be 
considered  meaningless  by  including  all 
prescribed  factors. 

9.  As  we  stated  in  the  Second  Report 
and  Order,  our  objective  in  this 
rulemaking  is  to  streamline  the  process 


used  by  the  Commission  to  prescribe 
depreciation  rates,  not  to  change  those 
rates.  We  believe  that  the  ranges 
adopted  in  this  Order,  and  in  the 
Second  Report  and  Order,  provide  a 
reasonable  degree  of  confidence  that  the 
basic  factors  falling  within  their  bounds 
will  produce  depreciation  rates 
accvuately  reflecting  plant  retirements, 
company  plans,  and  technological 
trends.  On  the  other  hand,  they  allow 
the  LECs  sufficient  flexibility  in  the 
selection  of  the  final  factors. 
Consequently,  we  have  decided  not  to 
deviate  from  any  of  the  proposed  ranges 
at  this  time.  We  believe  that  some 
experience  with  the  ranges  should  be 
developed  before  we  consider 
modifying  them.  As  suggested  by  most 
of  the  commenters,  this  will  also  allow 
us  to  establish  the  ranges  as  quickly  as 
possible  so  that  the  LECs  can  use  them 
during  the  1995  represcription  process. 
If  changing  conditions  require  revisions 
in  the  ranges,  we  can  modify  them 
during  our  three-year  range  review. 

10.  In  the  FOIC,  we  did  not  propose 
ranges  for  Account  2211,  Analog 
Electronic  Switching;  Accoimt  2215, 
Electro-mechanical  Switching;  and 
Account  2431,  Aerial  Wire.®  We  stated 
that  the  LECs  are  rapidly  phasing  out 
the  obsolete  equipment  recorded  in 
these  “d)nng  accounts”  ®  and  replacing 
it  with  equipment  based  on  newer 
technologies.  We  proposed  to  calculate 
the  depreciation  rates  for  these  accounts 
from  specific  plant  retirement  schedules 
that  the  LECs  have  developed  based  on 
company  plans  to  modernize  their 
networks.  We  stated  that  these  rates 
would  be  more  accurate  and  easier  to 
calculate  than  rates  based  on  national 
averages  that  require  detailed  statistical 
analyses  of  forecasted  basic  factors. 

11.  In  addition,  we  did  not  propose  a 
range  for  Account  2121,  Buildings.^  We 
stated  that,  for  depreciation  study 
purposes,  we  had  permitted  the  LECs 
great  flexibility  in  subdividing  this 
account  and  estimating  lives  for  each 
subcategory.  We  also  stated  that, 
because  of  the  significant  differences 
among  the  categ(»i2»tion  methods,  the 
LECs’  ciurent  basic  factors  for  the 
subaccounts  could  not  be  used  to 
establish  nationwide  ranges.  In  the 
FOIC,  we  proposed  to  maintain  the 
basic  factors  underlying  the  currently 
prescribed  depreciation  rates  for  the 
buildings  account,  imtil  our  three-year 
remge  review  when  we  will  reconsider 
whether  ranges  would  be  appropriate 


»47  cmi  32.2211,  32.2115,  32.2431. 

‘  “Dying  accounts”  are  asset  accounts  in  which 
little  or  no  new  investment  is  being  made,  and  for 
which  substantial  retirements  are  impending. 

^  47  OTt  32.2121. 


for  this  accoimt.  In  the  interim,  we 
proposed  to  require  that  the  price  cap 
LECs  submit  the  same  data  for  the 
buildings  account  that  would  be 
required  under  our  streamlined  study 
procedures.® 

12.  The  parties  commenting  on  these 
matters  support  our  proposals.  MCI,  the 
Southwestern  Bell  Telephone  Company 
(Southwestern),  and  USTA  indicate  that 
there  is  no  need  to  establish  ranges  for 
“dying  accounts.”  NARUC  agrees  that 
our  proposed  method  for  determining 
the  rates  for  the  three  “dying  accounts” 
would  be  more  accurate  than  rates  based 
on  national  averages.  NARUC  maintains 
that  these  rates  can  be  readily  calculated 
using  individual  company  retirement 
schedules  without  the  need  for 
statistical  analyses  to  forecast  lives.  The 
commenters  also  concur  with  our 
proposed  treatment  of  the  buildings 
account. 

13.  We  conclude  that  the  public 
interest  would  be  best  served  by 
adopting  the  alternate  streamlined 
procedures  for  these  accounts  proposed 
in  the  FOIC.  We  find  that  the  cost  of  - 
establishing  and  administering  ranges 
for  these  accounts  would  outweigh  the 
benefits.  As  we  stated  in  the  FOIC, 
depreciation  rates  on  obsolete 
equipment  recorded  in  “dying 
accounts”  can  be  readily  calculated 
from  retirement  schedules  using  a 
methodology  less  complicated  than  the 
range  approach.  Moreover,  to  establish 
ranges  for  the  buildings  account  would 
require  that  the  LECs’  present  data  be 
recast  into  new,  uniform  subcategories. 
The  J..ECS  have  indicated  that  the  cost  of 
compiling  the  information  necessary  to 
develop  new  subcategories  would  be 
substantial.® 

14.  Furthermore,  we  find  that  the 
depreciation  rates  calculated  for  these 
accounts  using  our  alternate  streamlined 
procedures  will  be  more  accurate  than 
depreciation  rates  based  on  the  range 
approach.  For  the  “dying  accounts,”  the 
rates  will  reflect  company-specific 
retirement  schedules  rather  than 
national  averages  of  the  underlying 
basic  factors.  For  the  building  account, 
we  believe  the  present  rates  will  reflect 
company  operations  over  the  next  few 
years.  The  LECs  do  not  have  plans  to 
add  or  retire  a  significant  number  of 
buildings  during  that  period.  As  a 
result,  the  underlying  depreciation 


■Depreciation  Rates  Branch,  The  Federal 
Communications  Commission,  The  Federal 
Communications  Commission  Depreciation  Study 
Guide  $1  (1995)  describes  these  streamlined  study 
procedures. 

■See  Letter  from  Thomas  R.  Whittaker,  Chairman, 
United  States  Telephone  Association  Ad  Hoc 
Depreciation  Committee,  to  Ms.  Fatina  Franklin, 
Chief,  Depreciation  Rates  Branch  (June  21, 1994). 
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factors  applicable  to  Account  2121 
likely  will  not  change,  and  an  extensive 
analysis  of  the  buildings  account 
prolMbly  will  not  be  necessary  within 
the  next  few  years.  In  the  interim,  we 
believe  that  the  data  required  under  the 
streamlined  study  procediires  will  be 
adequate,  and  will  allow  price  cap  LECs 
to  submit  only  these  data  for  the 
buildings  accoimt. 

15.  Under  our  depreciation 
prescription  process,  one-third  of  the 
carriers  for  which  we  prescribe  rates 
have  their  rates  reviewed  each  year. 
LECs  scheduled  for  review  in  1996  and 
1997  may  file  for  changes  in  their 


depreciation  rates  in  1995  as  long  as 
they  use  basic  factors  within  the  ranges 
we  have  selected  and  ranges  chosen  are 
consistent  with  their  operations.  These 
carriers  must  file  these  depreciation  rate 
changes  by  July  1. 1995. 

Ordering  Clauses 

16.  Accordingly,  it  is  ordered, 
pursuant  to  Section  4(i),  201-205  and 
220(b)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i), 
201-205  and  220(b),  that  the  ranges  for 
the  futme  net  salvage  and  the  projection 
life  factors  for  the  accoimts  listed  in  the 
Appendix  are  Hereby  Adopted  as 
specified  in  the  Appendix. 

Appendix.— Accounts  and  Ranges 


17.  It  is  Further  Ordered,  that  this 
order  is  effective  thirty  days  after 
publication  in  the  Federal  Register. 

18.  It  is  Further  Ordered,  that  carriers 
may  use  the  ranges  established  herein 
for  federal  filing  purposes  prior  to  the 
effective  date  of  ^s  order. 

List  of  Subjects  in  47  CFR  Part  43 

Communication  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

La  Vera  F.  Marshall, 

Acting  Secretary. 


Account  No. 


Account  Name 


Depreciation  rate  category 


Projection  life 
ran^  (years) 

Low 

High 

16 

18 

8 

12 

11 

13 

25 

35 

20 

26 

20 

26 

20 

25 

25 

30 

Future  net  sal¬ 
vage  ranqe 
(percent) 


Low  High 


2220 

2220 

2232 

2411 

2421 

2423 

2426 

2426 


Digital  switching . 

Operator  systems  . 

Circuit  equipment . 

Poles . 

Aerial  cable . 

Buried  cable . 

Intrabuilding  network  cable 
Intrabuilding  network  cable 


Digital  switching 

Combined  . 

Digital . 

Poles . 

Metallic . 

Metallic . 

Metallic . 

Non-metallic . 


5 

5 

5 

-50 

-10 

0 

-5 

0 


[FR  Doc.  95-13565  Filed  6-1-95;  8:45  am] 
BILUNO  CODE  e712-01-M 


47  CFR  Part  61 

[CC  Docket  No.  94-«7,  Phase  I,  FCC  No. 
95-200] 

Local  Exchange  Carriers’  Rates, 

Terms,  and  Conditions  for  Expanded 
Interconnection  Through  Virtual 
Collocation  for  Special  Access  and 
Switched  Transport 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  Order,  the  Commission 
concludes  that  most  of  the  local 
exchange  carriers  failed  to  demonstrate 
that  the  overhead  loading  levels 
established  in  their  virtual  collocation 
tariffs  are  just  and  reasonable.  The 
Commission,  therefore,  finds  these  rates 
to  be  unlawful.  In  order  to  facilitate 
efficient  entry  into  the  interstate  access 
service  market,  the  Commission 
prescribes  the  maximum  permissible 
overhead  loading  levels  for  virtual 
collocation  rates.  The  intended  effect  of 
this  action  is  to  foster  increased 
competition  in  the  interstate  access 
service  market  and  to  benefit  consumers 
through  increased  efficiency,  broader 


access  to  services,  reduced  rates,  and 
more  rapid  deployment  of  new 
technologies. 

EFFECTIVE  DATE:  July  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Clatter  or  Mika  Savir,  (202)  418- 
1530. 

SUPPLEMENTARY  INFORMATION:  On  May 
11, 1995,  the  Commission  adopted  and 
released  a  Report  and  Order  in  CC 
Docket  No.  94-97,  Phase  I,  after 
reviewing  local  exchange  carriers’ 
(leges’)  direct  cases,  opposition,  and 
rebuttals  in  the  matter  of  LECs’  Rates, 
Terms,  and  Conditions  for  Expanded 
Interconnection  through  Virtual 
Collocation  for  Special  Access  and 
Switched  Transport.  The  Commission 
concluded  that  most  LECs  have  not 
justified  their  proposed  overhead 
loadings,  and  that  these  LEGIs’  rates  for 
virtual  collocation  service  are  therefore 
unlawful. 

In  order  to  advance  the  competitive 
goals  of  this  Commission’s  new 
mandatory  collocation  policy,  we 
prescribed  in  this  Order  the  maximum 
permissible  overhead  loading  levels  for 
these  LECs’  virtual  collocations  rates. 

We  prescribed  on  a  permanent  basis 
the  maximum  permissible  overhead 
loading  levels  for  virtual  collocation 
rates  filed  by  Bell  Atlantic  Telephone 
Companies,  BellSouth 


Telecommunications,  Inc.,  GTE  System 
Telephone  Companies  and  GTE 
Telephone  Operating  Companies, 
United  and  Central  Telephone 
Companies,  and  US  West 
Communications,  Inc.  In  addition,  we 
prescribed  on  an  interim  basis  the 
maximum  permissible  overhead  loading 
levels  for  Southwestern  Bell  pending 
resolution  of  the  carrier’s  request  for 
confidential  treatment  of  its  cost 
support  data.  At  the  completion  of  our 
investigation,  we  will  prescribe  on  a 
permanent  basis  just  and  reasonable 
overhead  loading  levels  for  SWB. 

Finally,  we  affirmed  on  an  interim 
basis  the  Common  (Carrier  Bureau’s 
earlier  conclusion  that  the  overhead 
loading  levels  of  Ameritech  Operating 
Companies  and  Cincinnati  Bell 
Telephone  Companies  appear  to 
comport  with  the  Commission’s 
overhead  loading  standard,  pending 
resolution  of  these  carrier’s  request  for 
confidential  treatment  of  their  direct 
case  cost  support  data. 

The  full  text  of  this  item  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239)  of  the 
Federal  Communications  Commission, 
1919  M  Street,  NW.,  Washington,  DC 
20554.  The  complete  text  of  &is 
decision  may  also  be  purchased  from 
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the  Commission’s  duplicating 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  of  47  CFR  Part  61 

Commimications  common  carriers. 
Report  and  recordkeeping  requirements. 
Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

IFR  Doc.  95-13641  Filed  6-2-95;  8:45  am] 
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47  CFR  Part  64 

[CC  Docket  No.  91-281,  FCC  95-187] 

Calling  Number  Identification 
Service — Caller  ID 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  May  5, 1995,  the 
Commission  adopted  an  Order  on 
Reconsideration  (Reconsideration)  and  a 
Second  Report  and  Order  (Second  R&O). 
Pursuant  to  the  Reconsideration  and 
Second  R&O  (collectively  called  Order), 
this  document  amends  rules  regarding 
the  federal  model  for  Caller  ID.  This 
action  fosters  development  of  new 
technologies  while  at  the  same  time 
protecting  privacy  expectations  of 
people  making  and  receiving  calls. 
EFFECTIVE  DATE:  Sections  64.1600  and 
64.1602  are  efl'ective  April  12, 1995. 
Sections  64.1601  and  64.1603  are 
effective  December  1, 1995,  except 
Sections  64.1601  and  64.1603  do  not 
apply  to  public  payphones  and 
party  lines  until  January  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marian  Gordon  (202/634—4215)  or  Mike 
Specht  (202/634-1816),  Domestic 
Facilities  Division,  Common  Carrier 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This 
summarizes  the  Commission’s 
Reconsideration  and  Second  R&O  in  the 
matter  of  Rules  and  Policies  Regarding 
Calling  Number  Identification  Service — 
Caller  ID,  (CC  Docket  91-281,  adopted 
May  4, 1995,  and  released  May  5, 1995). 
The  file  is  available  for  inspection  and 
copying  during  the  weekday  hours  of  9 
a.m.  to  4:30  p.m.  in  the  Commission’s 
Reference  Center,  room  239, 1919  M  St., 
NW.,  Washington  IX],  or  copies  may  be 
purchased  fit)m  the  Commission’s 
duplicating  contractor,  ITS,  Inc.  2100  M 
St.,  NW.,  Suite  140,  Washington,  IX] 
20037,  phone  (202/857-3800). 


Analysis  of  Proceeding 

On  October  23, 1991,  the  Conunission 
issued  a  Notice  of  Proposed  Rulemaking 
(NPRM),  summarized  at  59  FR  18318 
(April  18, 1994),  seeking  to  develop 
effective  policies  to  govern  interstate 
calling  party  number  (CPN)  based 
services  su^  as  Caller  ID.  CPN  based 
services  are  services  depending  on 
capabilities  that  are  possible  with  new, 
out-of-band  signalling  techniques,  the 
most  recent  being  Signalling  System 
Seven  (SS7).  The  Commission  found 
that  as  interexchange  and  local 
exchange  carriers  deploy  SS7  and 
interconnect  their  signalling  networks, 
interstate  CPN-based  services  become 
possible.  The  Commission  tentatively 
concluded  that  these  new  interstate 
services  (the  most  widely  known  is 
Caller  ID )  would  serve  the  public 
interest,  but  that  federal  policies  had  to 
be  established  to  resolve  uncertainties 
that  appeared  to  be  impeding  their 
development.  In  particular,  it  identified 
billing  issues  among  difierent  carriers 
involved  in  passing  CPN  and  varying 
state  policies  on  the  privacy  rights  of  the 
parties  on  interstate  calls  as  needing 
clarification. 

On  March  29, 1994,  the  Commission 
affirmed  its  tentative  conclusion  that 
interstate  passage  of  CPN  is  in  the 
public  interest  because,  consistent  with 
the  statutory  intent  underlying  Sections 
1  and  7  of  the  Communications  Act,  it 
makes  many  new  services  and 
efficiencies  possible.  The  Commission 
adopted  a  federal  model  to  govern 
interstate  transport  and  delivery  of  CPN, 
based  largely  on  the  proposals  in  the 
NPRM.  The  federal  model  included  the 
following  principles:  (1)  When  a  carrier 
uses  SS7  to  set  up  a  call,  it  must 
transmit  CPN  and  its  associated  privacy 
indicator  for  that  call  to  connecting 
carriers;  (2)  calling  parties  should  be 
able  to  conceal  their  number  on  an 
interstate  call  by  dialing  *67,  and  know 
that  if  they  do  not  dial  *67  their  number 
may  be  revealed:  (3)  carriers  in  the 
transmission  chain  must  honor  the 
calling  party’s  privacy  election;  (4) 
carriers  may  not  charge  connecting 
carriers  for  passage  of  CPN  because  its 
incremental  costs  are  de  minimis;  (5) 
carriers  may  not  charge  calling  parties 
for  providing  them  the  ability  to  conceal 
CPN  by  using  *67,  and  must  educate 
subscribers  how  to  maintain 
confidentiality;  (6)  customers  of  charge 
number  services  such  as  800  generally 
may  not  reuse  charge  number 
information  without  the  p>ermission  of 
the  calling  party  (charge  niunber  in  SS7 
technology  is  equivalent  to  Automatic 
Number  Identification  (ANI)  that 
identifies  a  calling  number  in  the  older 


multifirequency  signalling  technology); 
and  (7)  states  are  preempted  from 
having  policies  that  interfere  with  the 
federal  policy. 

In  addition  to  articulating  the 
principles  that  govern  the  federal  caller 
ID  model,  the  Commission  sought 
further  comment  on  whether  it  should 
prescribe  precise  requirements 
regarding  exactly  how  carriers  should 
educate  consumers  about  maintaining 
privacy  on  CPN  services  and  whether 
and  how  the  policies  it  adopted  should 
be  extended  to  other  identification 
services,  such  as  calling  party  name.  On 
March  17, 1995,  the  Commission  stayed 
the  effective  date  of  Sections  1601  (CPN 
passage  and  privacy)  and  1603 
(education)  of  the  rules. 

In  the  order  adopted  May  4, 1994,  the 
Commission  considered  petitions  for 
reconsideration  of  its  decision, 
addressed  comments  filed  in  response 
to  the  Further  Notice  of  Proposed 
Rulemaking  and  issued  a  TMrd  Notice 
of  Proposed  Rulemaking  to  resolve 
issues  raised  by  Private  Branch 
Exchange  (PBX)  telephone  services  and 
private  payphones  in  coimection  with 
CPN.  The  order  affirms  the 
Commission’s  fundamental  finding  that 
federal  policies  to  govern  the  passage  of 
Calling  Party  Number  (CPN)  over 
interstate  facilities  are  necessary 
because  uncertainty  created  by  their 
absence  impedes  the  development  of 
potentially  valuable  CPN  based 
interstate  services.  The  order  also 
resolves  areas  of  uncertainty  identified 
on  reconsideration,  including  financial 
issues  involving  interstate  passage  of 
CPN  and  varying  state  requirements 
concerning  the  privacy  rights  of  calling 
and  called  parties  on  interstate  calls.  It 
addresses  comments  filed  in  response  to 
the  Fiuther  Notice  concerning 
application  of  federal  Caller  ID  rules  to 
other  CPN  based  services  and 
Commission  prescribed  educational 
requirements  to  support  consumer  use 
of  Caller  ID  services.  Finally,  the  Third 
Notice  of  Proposed  Rulemaking  seeks 
comment  on  a  reasonable  timeframe  for 
bringing  PBX  systems  and  private 
payphones  into  compliance  with  our 
rules. 

Final  Regulatory  Flexibility  Analysis 
Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  601,  et  seq.,  the 
Commission’s  final  analysis  in  this 
Order  on  Reconsideration  and  Second 
Report  and  Order  is  as  follows: 

I.  Need  and  Purpose  of  This  Action 
This  Order  on  Reconsideration  and 
Second  Report  and  Order  amends  the 
Commission’s  rules  to  require  that  the 
privacy  requests  of  calling  parties  are 
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honored.  The  rule  amendments  are 
intended  to  ensure  that  caller  ID 
services  are  available,  to  the  extent 
possible  and  in  the  most  efficient 
manner,  to  persons  in  the  United  States. 

//.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 

No  comments  were  submitted  in 
direct  response  to  the  Regulatory 
Flexibility  Analysis  in  the  Report  and 
Order  and  Request  for  Conunents. 

III.  Significant  Alternatives  Considered 

The  Report  and  Order  and  Request  for 
Comments  in  this  proceeding  offered 
several  proposals  and  requested 
comments  as  well  as  the  views  of 
commenters  on  other  possibilities.  The 
Commission  has  considered  all 
comments  and  has  adopted  most  of  its 
proposals  in  addition  to  some 
alternatives  recommended  by 
commenters.  The  Conunission  considers 
its  Order  on  Reconsideration  and 
Second  Report  and  Order  that  define  a 
federal  caller  ID  model  to  be  the  most 
reasonable  course  of  action. 

Ordering  Clauses 

1.  Accordingly,  It  is  Ordered,  That, 
pursuant  to  authority  contained  in 
Sections  1, 4(i),  4(j),  201-205  and  218  of 
the  Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  151, 154(i), 
154{j),  201-205,  and  218,  Part  64  of  the 
Commission’s  Rules  and  Regulations  is 
amended  as  set  forth  below,  effective 
December  1, 1995. 

2.  The  petitions  for  reconsideration 
and  clarification  of  caller  ID  rules  are 
granted  in  part  and  denied  in  part. 

List  of  Subjects  in  47  CFR  Part  64 

Calling  party  telephone  number  and 
privacy.  Communications  common 
carriers. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

Rule  Changes 

Part  64  of  chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  Section  4, 48  Stat.  1066,  as 
amended;  47  U.S.C.  154,  unless  otherwise 
noted.  Interpret  or  apply  secs.  201,  218,  225, 
226,  227,  48  Stat.  1070,  as  amended,  1077;  47 
U.S.C.  201-4,  218,  225,  226,  227,  unless 
otherwise  noted. 


2.  Section  64.1600  is  revised  to  read 
as  follows: 

§64.1600  Definitions. 

(a)  Aggregate  information.  The  term 
“aggregate  information’’  means 
collective  data  that  relate  to  a  group  or 
category  of  services  or  customers,  from 
which  individual  customer  identities  or 
characteristics  have  been  removed. 

(b)  AM.  The  term  “ANI”  (automatic 
number  idefitification)  refers  to  the 
delivery  of  Ae  calling  party’s  billing 
number  by  a  local  exchange  carrier  to 
any  interconnecting  carrier  for  billing  or 
routing  purposes,  and  to  the  subsequent 
delivery  of  such  number  to  end  users. 

(c)  Calling  party  number.  The  term 
Calling  Party  Number  refers  to  the 
subscriber  line  number  or  the  directory 
number  contained  in  the  calling  party 
number  parameter  of  the  call  set-up 
message  associated  with  an  interstate 
call  on  a  Signaling  System  7  network. 

(d)  Charge  number.  The  term  “cheuge 
number”  refers  to  the  delivery  of  the 
calling  party’s  billing  number  in  a 
Signaling  System  7  environment  by  a 
local  exchange  carrier  to  any 
interconnecting  carrier  for  billing  or 
routing  purposes,  and  to  the  subsequent 
delivery  of  such  number  to  end  users. 

(e)  Privacy  indicator.  The  term 
Privacy  Indicator  refers  to  information, 
contained  in  the  calling  party  number 
parameter  of  the  call  set-up  message 
associated  with  an  interstate  call  on  an 
Signaling  System  7  network,  that 
indicates  whether  the  calling  party 
authorizes  presentation  of  the  calling 
party  number  to  the  called  party. 

(f)  Signaling  System  7.  The  tqrm 
Signaling  System  7  (SS7)  refers  to  a 
carrier  to  carrier  out-of-band  signaling 
network  used  for  call  routing,  billing 
and  management. 

3.  Section  64.1601  is  revised  to  read 
as  follovys: 

§  64.1 601  Delivery  requirements  and 
privacy  restrictions. 

(a)  Delivery.  Common  carriers  using 
Signaling  System  7  and  ofiiering  or 
subscribing  to  any  service  based  on 
Signaling  System  7  call  set  functionality 
are  required  to  transmit  the  calling  party 
number  associated  with  an  interstate 
call  to  intercoimecting  carriers. 

(b)  Privacy.  Originating  carriers  suing 
Signaling  System  7  and  offering  or 
subscribing  to  emy  service  based  on 
Signaling  System  7  call  set  up 
functionality  will  recognize  *67  dialed 
as  the  first  three  digits  of  a  call  (or  1167 
for  rotary  or  pulse-dialing  phones)  as  a 
caller’s  request  for  privacy  on  an 
interstate  call.  Such  carriers  providing 
line  blocking  services  will  recognize  *82 
as  a  caller’s  request  that  privacy  not  be 


provided  on  an  interstate  call.  No 
common  carrier  subscribing  to  or 
offering  any  service  that  delivers  calling 
party  number  may  override  the  privacy 
indicator  associated  with  an  interstate 
call.  Carriers  must  arrange  their  CPN- 
based  services  in  such  a  manner  that 
when  a  caller  requests  privacy,  a  carrier 
may  not  reveal  that  caller’s  number  or 
name,  nor  may  the  carrier  use  the 
number  or  name  to  allow  the  called 
party  to  contact  the  calling  party.  The 
terminating  carrier  must  act  in 
accordance  with  the  privacy  indicator 
unless  the  call  is  made  to  a  called  party 
that  subscribes  to  an  ANI  or  charge 
number  based  service  and  the  call  is 
paid  for  by  the  called  party. 

(c)  Charges.  No  common  carrier 
subscribing  to  or  offering  any  service 
that  delivers  calling  party  number  may 

(1)  Impose  on  the  calling  party 
charges  associated  with  per  call 
blocldng  of  the  calling  party’s  telephone 
number,  or 

(2)  Impose  charges  upon  connecting 
carriers  for  the  delivery  of  the  calling 
party  number  parameter  or  its 
associated  privacy  indicator. 

.  (d)  Exemptions.  §  64.1601  shall  not 
apply  to  calling  party  number  delivery 
services 

(1)  Used  solely  in  connection  with 
calls  within  the  same  limited  system, 
including  (but  not  limited  to)  a  Centrex, 
virtual  private  network,  or  private 
branch  exchange  system; 

(2)  Used  on  a  public  agency’s 
emergency  telephone  line  or  in 
conjunction  with  911  emergency 
services,  or  on  any  entity’s  emergency 
assistance  poison  control  telephone 
line; 

(3)  Provided  in  connection  with 
legally  authorized  call  tracing  or 
trapping  procedures  specifically 
requested  by  a  law  enforcement  agency. 

4.  Section  64.1602  is  revised  to  read 
as  follows: 

§  64.1 602  Restrictions  on  use  and  sale  of 
telephone  subscriber  information  provided 
pursuant  to  automatic  number  identification 
or  charge  number  services. 

(a)  Any  common  carrier  providing 
Automatic  Number  Identification  or 
charge  number  services  on  interstate 
calls  to  any  person  shall  provide  such 
services  under  a  contract  or  tariff 
containing  telephone  subscriber 
information  requirements  that  comply 
with  this  subpart.  Such  requirements 
shall: 

(1)  Permit  such  person  to  use  the 
telephone  niunber  and  billing 
information  for  billing  and  collection, 
routing,  screening,  and  completion  of 
the  originating  telephone  subscriber’s 
call  or  transaction,  or  for  services 
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directly  related  to  the  originating 
telephone  subscriber’s  call  or 
transaction; 

(2)  Prohibit  such  person  hrom  reusing 
or  selling  the  telephone  niunber  or 
billing  information  without  first 

(i)  Notifying  the  originating  telephone 
subscriber  and, 

tii)  Obtaining  the  affirmative  consent 
of  such  subscriber  for  such  reuse  or  sale; 
and, 

(3)  Prohibit  such  person  from 
disclosing,  except  as  permitted  by 
paragraphs  (a)  (1)  and  (2)  of  this  section, 
any  information  derived  from  the 
automatic  number  identification  or 
charge  number  service  for  any  purpose 
other  than 

(i)  Performing  the  services  or 
transactions  that  are  the  subject  of  the 
originating  telephone  subscriber’s  call, 

(ii)  Ensiuing  network  performance 
security,  and  the  effectiveness  of  call 
delivery, 

(iii)  Compiling,  using,  and  disclosing 
ag^egate  information,  and 

(iv)  Complying  with  applicable  law  or 
legal  process. 

(b)  The  requirements  imposed  imder 
paragraph  (a)  of  the  section  shall  not 
prevent  a  person  to  whom  automatic 
number  identification  or  charge  number 
services  are  provided  from  using 

(1)  The  telephone  number  and  billing 
information  provided  pursuant  to  such 
service,  and 

(2)  Any  information  derived  from  the 
automatic  number  identification  or 
charge  number  service,  or  firom  the 
analysis  of  the  characteristics  of  a 
telecommimications  transmission,  to 
ofier  a  product  or  service  that  is  directly 
related  to  the  products  or  services 
previously  acquired  by  that  customer 
firom  such  person.  Use  of  such 
information  is  subject  to  the 
requirements  of  47  CFR  64.1200  and 
64.1504(c). 

5.  Section  64.1603  is  revised  to  read 
as  follows: 

§  64.1 603  Customer  notification. 

Any  common  carrier  participating  in 
the  offering  of  services  providing  calling 
party  number,  ANI,  or  charge  number 
on  interstate  calls  must  notify  its 
subscribers,  individually  or  in 
conjunction  with  other  carriers,  that 
their  telephone  numbers  may  be 
identified  to  a  called  party.  Such 
notification  must  be  made  not  later  than 
December  1, 1995,  and  at  such  times 
thereafter  as  to  ensure  notice  to 
subscribers.  The  notification  must  be 
effective  in  informing  subscribers  how 
to  maintain  privacy  by  dialing  *67  (or 
1167  for  rotary  or  pulse-dialing  phones) 
on  interstate  calls.  The  notice  shall 
inform  subscribers  whether  dialing  *82 


(or  1182  for  rotary  or  pulse-dialing 
phones)  on  interstate  calls  is  necessary 
to  present  calling  party  number  to  called 
parties.  For  ANI  or  charge  number 
services  for  which  such  privacy  is  not 
provided,  the  notification  shall  inform 
subscribers  of  the  restrictions  on  the 
reuse  or  sale  of  subscriber  information. 

6.  Section  64.1604  is  revised  to  read 
as  follows: 

§  64.1604  Effective  date 

The  provisions  of  §§  64.1600  and 
64.1602  are  effective  April  12, 1995.  The 
provisions  of  §§  64.1601  and  64.1603 
are  effective  Ciecember  1, 1995,  except 
§§  64.1601  and  64.1603  do  not  apply  to 
public  payphones  and  partylines  tmtil 
January  1, 1997. 

IFR  Doc.  95-13760  Filed  6-2-95;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-146;  RM-8557] 

Radio  Broadcasting  Services; 

Houston,  AK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
242A  to  Houston,  Alaska,  as  that 
community’s  third  local  FM  service,  in 
response  to  a  petition  for  rule  making 
fil^  on  behalf  of  Evangelistic  Alaska 
Missionary  Fellowship,  Inc.  See  59  FR 
66287,  December  23, 1994.  Coordinates 
used  for  Channel  242A  at  Houston  are 
61-38-01  and  149-50-28.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  July  17, 1995.  The 
window  period  for  filing  applications 
on  Channel  242A  at  Houston,  Alaska, 
will  open  on  July  17, 1995,  and  close  on 
August  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  242A  at  Houston,  Alaska, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  (202) 
418-2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Report 
and  Order,  MM  Docket  No.  94-146, 
adopted  May  23, 1995,  and  released 
May  31, 1995.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoius  in  the  FCC’s  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission’s  copy 


contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street,  NW.,  Suite  140,  Washington. 
DC  20037. 

List  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Secs.  303, 48  Stat.,  as  amended, 
1082;  47  U.S.C  154,  as  amended. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imderAlaska,  is  amended  by 
adding  Channel  242A  at  Houston. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  95-13640  Filed  6-2-95;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  202, 203, 206,  207, 209, 
215,  217, 219, 225,  226,  228,  231, 232, 
235,  237,  242,  244,  245,  247,  249,  251, 
252, 253,  and  Appendix  C  to  Chapter  2 

[Defense  Acquisition  Circular  (DAC)  91-7] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Miscellaneous 
Amendments 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rules. 

SUMMARY:  Defense  Acquisition  Circular 
(DAC)  91-7  amends  the  Defense  FAR 
Supplement  (DFARS)  to  revise,  finalize, 
or  add  language  on  competitive 
prototyping,  contractor  accounting 
controls,  award  to  foreign  controlled 
contractors,  terrorist  countries, 
debarment  and  suspension,  small 
purchases  in  support  of  contingency 
operations,  greatest  value  sources, 
predetermined  indirect  cost  rates, 
undefinitized  contract  actions,  small 
disadvantaged  business,  historically 
black  colleges  and  universities  and 
minority  institutions,  Indian  tribal  or 
Alaska  native  corporations.  North 
American  Free  Trade  Agreement,  valves 
and  machine  tools,  restriction  on 
procurement  of  goods,  aircraft  fuel  cells, 
lifeboat  survival  systems,  performance 
outside  the  United  States,  offset 
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administrative  costs,  preference  for  local 
and  small  businesses,  preference  for 
local  residents,  surety  bonds,  limitation 
on  allowable  individual  compensation, 
restructuring  costs  under  defense 
contracts,  indirect  costs  of  institutions 
of  higher  learning,  research  and 
development  definitions,  manufacturing 
science  and  technology  program, 
research  and  development  contracting. 
Federally  Funded  Research  and 
Development  Centers,  streamlined 
research  and  development  contracting 
procedures  test,  personal  services 
contracts,  services  at  installations  being 
closed,  production  surveillance, 
contractor  insurance/pension  reviews, 
best  value — stevedoring,  returnable 
cylinders,  reflagging  or  repair  work, 
screening  threshold  for  contractor 
inventory,  notification  of  proposed 
program  termination  of  reduction,  and 
Government  supply  sources. 

OATES:  Effective  date  May  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Lucile  Martin,  Defense  Acquisition 
Regulations  Directorate, 
PDUSD(A&T)DP(DAR),  3062  Defense 
Pentagon,  Washington,  EX3  20302-3062, 
telephone  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  IDefense  Acquisition  Qrcular 
(DAC)  91-7  includes  39  rules  and 
miscellaneous  editorial  amendments. 
Twelve  of  the  rules  in  the  DAC  (Item 

xxffl,  ra,  VI,  vn,  xiv,  xvni,  xx,  xxn, 
XXVI,  xxvm,  XXIX,  and  XXX)  were 
published  previously  in  the  Federal 
Register  and  thus  are  not  included  as 
part  of  this  rulemaking  notice.  These  12 
rules  are  being  published  in  the  DAC  to 
revise  the  looseleaf  edition  of  DFARS  to 
conform  to  the  previously  published 
revisions. 

C.  Regulatory  Flexibility  Act 
DAC  91-7.  Items.  I.  XXI.  XXV.  XXXV 

The  Regulatory  Flexibility  Act  does 
not  apply  because  these  rules  are  not 
significant  revisions  within  the  meaning 
of  Public  Law  98-577.  However, 
conunents  from  small  entities  will  be 
considered  in  accordance  with  section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately.  Please  cite  DFARS 
Case  95-610  in  correspondence. 

DAC  91-7.  Items  tt.  IV.  V.  VH.  DC.  X. 
xin.  XV.  XVI.  xvn.  xxw.  xxxn. 
XXXIV.  XXXVI.  xxxvn.  xxxnc 

DoD  certifies  that  these  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  because: 


Item  II — ^The  rule  emphasizes  existing 
requirements  for  contractors  to  ensure 
that  cost  data  is  reliable  and  contract 
costs  are  properly  allocated. 

Item  IV — ^The  rule  only  applies  to 
solicitations  and  contracts  with  an 
estimated  or  actual  value  exceeding 
$5,000,000. 

Item  V — ^The  rule  only  applies  to 
contractors  and  subcontractors  that  are 
debarred,  suspended,  or  proposed  for 
debarment. 

Item  VII — ^The  rule  clarified  DoD’s 
existing  policy  regarding  contractor 
selection  of  subcontractors  based  on 
greatest  value. 

Item  IX — ^The  rule  clarifies  the 
existing  regulatory  language  regarding 
statutory  restrictions  on  the  use  of 
undefinitized  contract  actions. 

Item  X — ^The  rule  updates  the 
definitions  of  SDB  and  HBCU,  and 
eliminates  the  requirement  for  an  offeror 
that  represents  itself  as  an  SDB,  HBCU, 
or  MI,  to  maintain  its  status  as  such  as 
the  time  of  contract  award. 

Item  XIII — ^The  rule  implements 
statutory  restrictions  on  the  acquisition 
of  macbdne  tool  accessories  of  foreign 
manufacture. 

Item  XV — ^The  rule  implements 
statutory  restrictions  on  the  acquisition 
of  fuel  cells  of  foreign  manufacture. 

Item  XVI — ^The  rule  implements 
statutory  restrictions  on  the  acqviisition 
of  lifeboat  survival  systems  of  foreign 
manufactures  or  assembly. 

Item  xvn — ^The  rule  only  applies  to 
contracts  that  exceed  $500,000  arid 
involve  performance  outside  the  United 
States. 

Item  XXTV — ^The  rule  prohibits  DoD 
firom  placing  certain  limitations  on  the 
reimbursement  of  indirect  costs  to 
institutions  of  higher  learning. 

Item  XXXII — ^The  rule  merely 
simplifies  the  method  used  by  the 
Government  to  determine  when  on-site 
production  surveillance  will  be 
performed  on  a  contract. 

Item  XXXIV — ^The  rule  is  consistent 
with  the  policy  at  FAR  15.605  regarding 
selection  of  a  source  whose  proposal 
offers  the  greatest  value  to  the 
Government. 

Item  XXXVI — ^The  rule  implements 
statutory  restrictions  on  foreign 
performance  of  certain  reflagging  or 
repair  work. 

Item  xxxvn — ^The  rule  merely  raises 
the  dollar  threshold  for  Government 
screening  of  excess  contractor  inventory 
prior  to  ^sposal. 

Item  XX}^ — ^The  rule  uses  standard 
commercial  terms  for  payment  within 
30  days,  for  contractor  purchases  from 
Government  supply  sources. 


DAC  91-7.  Items  XI.  XII.  XIX.  XXVII. 
XXXI.  XXXIII.  XXXVIII 

The  Regulatory  Flexibility  Act 
applies.  A  final  regulatory  analysis  has 
b^n  performed  and  is  available  by 
writing  the  Defense  Acquisition 
Regulations  Directorate,  ATTN:  Ms. 
Michele  Peterson, 

PDUSD(A&T)DP(DAR),  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 

D.  Paperwork  Reduction  Act 

DAC  91-7.  Items  I.  II.  V.  VII.  DC.  X.  XI. 
XV.  XVI.  XDC.  XXI.  XXW.  XXV.  XXXI. 
XXXII,  xxxw.  XXXV.  XXXVI.  xxxvn. 
xxxvni.  xxxDc 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  revisions  in  this 
rulemaking  notice  do  not  contain  and/ 
or  affect  information  collection 
requirements  which  require  the 
approval  of  OMB  imder  44  U.S.C.  3501 
et  seq. 

DAC  91-7.  Items  W.  XII.  XIII.  XVII. 
XXVU.  XXXIII 

The  Paperwork  Reduction  Act 
applies.  OMB  has  improved  the 
information  collection  requirements. 

The  following  OMB  control  numbers 
apply: 

Item  IV— No.  0704-0372 
Item  XII— No.  0704-0361 
Item  Xni— No.  0704-0350 
Item  XVII— No.  0704-0355 
Item  XXVII— No.  0704-0188  and  0704- 
0264 

Item  XXXIII— No.  0704-0250 
Michele  P.  Peterson, 

Executive  Editor.  Defense  Acquisition 
Regulations  Council. 

Defense  Acquisition  Circular  (DAC) 
91-7  amends  die  Defense  FAR 
Supplement  (DFARS)  1991  edition, 
prescribes  procedures  to  be  followed, 
and  provides  informational  interest 
items.  The  amendments,  procedures, 
and  information  are  summarized  as 
follows: 

Item  I — Competitive  Prototyping 

This  final  rule  deletes  the  language  at 
DFARS  207.105(b)(2)(v),  which 
addressed  competitive  prototyping  for 
major  acquisition  programs  as  required 
by  10  U.S.C.  2438.  Se^on  3006  of  the 
Federal  Acquisition  Streamlining  Act  of 
1994  (Pub.  L.  103—355)  repealed  10 
U.S.C.  2438. 

Item  n — Contractor  Accounting 
Controls 

This  final  rule  amends  DFARS 
209.104-1,  232.503-6,  242.302,  and 
253.209-1,  and  adds  a  new  subpart  at 
242.75,  to  provide  policies  and 
procedures  applicable  to  contractor 
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accounting  systems  and  related  internal 
controls.  Contractors  receiving  cost- 
reimbursement  or  incentive  type 
contracts,  or  contracts  which  provide  for 
progress  payments  based  on  costs  or  on 
a  percentage  or  stage  of  completion, 
must  maintain  an  accounting  system 
and  related  internal  controls  which 
provide  reasonable  assurance  that  (1) 
Applicable  laws  and  regulations  are 
complied  with;  (2)  the  accounting 
system  and  cost  data  are  reliable;  (3)  risk 
of  misallocations  and  mischarges  are 
minimized;  and  (4)  contract  allocations 
and  charges  are  consistent  with  invoice 
procedures. 

Item  III — ^Award  to  Foreign  Controlled 
Contractors 

This  final  rule  was  issued  by 
Departmental  Letter  94-013,  effective 
September  29, 1994.  The  rule  revises 
and  finalizes  the  interim  rule  published 
as  Item  VII  of  DAC  91-5.  The  rule 
implements  10  U.S.C.  2536,  which 
prohibits  award  of  a  DoD  contract  imder 
a  national  security  program  to  an  entity 
controlled  by  a  foreign  government,  if 
access  to  proscribed  information  is 
required  to  perform  the  contract.  The 
final  rule  differs  firom  the  interim  rule 
in4hat  it  (1)  revises  the  definition  of 
“entity  controlled  by  a  foreign 
government”  at  DFARS  252.209-7002  as 
required  by  Section  842  of  the  Fiscal 
Year  1994  Defense  Authorization  Act 
(Pub.  L.  103-160);  (2)  revises  the 
definition  of  “effectively  owned  or 
controlled”  at  252.209-7002  for  clarity; 
(3)  revises  the  definition  of  “foreign 
government”  at  252.209-7002  for 
consistency  with  the  regulations  at  31 
CFR  Chapter  V,  issued  by  the  Treeisiuy 
Department  Office  of  Foreign  Assets 
Control;  and  (4)  makes  minor  clarifying 
revisions  at  209.101,  209.104-l(g)(ii), 
225.702,  and  252.209-7002(b). 

Item  IV — ^Terrorist  Countries 

The  interim  rule  issued  by 
Departmental  Letter  94-014  on 
September  29, 1994,  is  converted  to  a 
final  rule  without  change.  The  rule 
implements  Section  843  of  the  Fiscal 
Year  1994  Defense  Authorization  Act 
(Public  Law  103-160).  Section  843 
requires  offerors  and  contractors  imder 
DoD  solicitations  and  contracts 
exceeding  $5,000,000  to  report 
commercial  transactions  conducted 
with  the  government  of  a  terrorist 
country.  The  rule  adds  new  language  at 
DFARS  209.104-l(g)(iii),  a  new 
provision  at  252.209-7003,  and  a  new 
clause  at  252.209-7004.  The  rule  edso 
revises  the  provision  at  252.209-7001 
for  consistency  with  the  terminology 
used  in  the  new  provision  and  clause. 


Item  V — Debarment  and  Suspension 

This  final  rule  adds  a  new  subsection 
at  DFARS  209.405-1  to  place 
restrictions  on  the  issuance  of  orders 
imder  indefinite  quantity  and  Federal 
Supply  Schedule  contracts  in  instances 
where  the  contractor  has  been  debarred, 
suspended,  or  proposed  for  debarment. 
The  rule  also  clarifies  that  the 
restriction  at  FAR  9.405-l(b),  against 
renewal  or  extension  of  existing 
contracts  or  consent  to  subcontracts 
with  contractors  debarred,  suspended, 
or  proposed  for  debarment,  also  applies 
to  the  exercise  of  options. 

Item  VI — Small  Purchases  in  Support  of 
Contingency  Operations 

This  final  rule  was  issued  by 
Depeirtmental  Letter  94-015,  effective 
September  29, 1994.  The  rule  amends 
DFARS  213.000,  213.101,  213.404,  and 
213.505  to  fully  implement  DoD’s 
authority  to  use  simplified  procedures 
for  acquisitions  in  support  of 
contingency  operations.  The  rule 
provides  for  the  use  of  simplified 
procedures  for  acquisitions  of  $100,000 
or  less,  for  contracts  to  be  awarded  and 
performed  outside  the  United  States  in 
support  of  a  contingency  operation  as 
defined  in  10  U.S.C.  101(a)(13). 

Item  Vn — Greatest  Value  Sources 

This  final  rule  (1)  adds  language  at 
DFARS  215.806-l(a)  (1)  to  clarify  DoD 
pohcy  regarding  the  selection  of 
subcontractors  based  on  greatest  value; 
(2)  adds  language  at  244.202-2 
regarding  consideration  of  greatest  value 
when  consent  to  subcontract  is  required; 
and  (3)  revises  Section  C-207.5  of 
Appendix  C  to  establish  more  definitive 
criteria  for  Government  personnel  to 
consider  when  evaluating  contractor 
vendor  rating  systems  during  a 
Contractor  Purchasing  System  Review. 

Item  VIII — Predetermined  Indirect  Cost 
Rates 

This  final  rule  was  issued  by 
Departmental  Letter  94-018,  effective 
October  18, 1994.  The  rule  adds 
language  at  DFARS  216.307,  242.705-3, 
and  252.216-7002  to  implement 
revisions  made  to  OMB  Qrcular  A-21, 
Cost  Principles  for  Educational 
Institutions,  on  July  26, 1993.  The 
revised  circular  provides  that  indirect 
cost  rates  for  educational  institutions 
may  be  predetermined  for  a  period  of  up 
to  four  years  when  cost  experience  and 
other  pertinent  facts  are  sufficient  to 
assess  the  probable  level  of  indirect 
costs  during  subsequent  accounting 
periods. 


Item  DC — ^Undefinitized  Contract 
Actions 

This  final  rule  revises  DFARS 

217.7404- 3(a)(2),  217.7404-4,  and 

217.7404- 5  to  clarify  the  policy  and 
procedures  implementing  10  U.S.C. 
2326(b)  with  regard  to  limitations  on  the 
use  of  undefinitized  contract  actions. 

Item  X — Small  Disadvantaged  Business, 
Historically  Black  Colleges  and 
Universities  and  Minority  Institutions 

The  interim  rule  published  as  Item 
XLVn  of  DAC  91-6  is  converted  to  a 
final  rule  without  change.  The  rule 
implements  Subsections  811  (a),  (b),  and 
(c)  of  the  Fiscal  Year  1994  Defense 
Authorization  Act  (Pub.  L.  103-160). 
Subsections  811  (a)  and  (b)  of  Pub.  L. 
103-160  revise  the  definitions  of 
historically  black  colleges  and 
universities  (HBCU)  and  minority 
institutions  (MI).  Subsection  811(c) 
deletes  the  requirement  for  an  offeror, 
that  represents  itself  on  a  DoD 
solicitation  as  a  small  disadvantaged 
business,  HBCU,  or  MI,  to  maintain  its 
status  as  such  at  the  time  of  aweurd.  The 
implementing  DFARS  language  can  be 
found  at  219.301(a),  226.7005(a)(1), 

252.219- 7003(a),  252.219-7006(a). 
252.226-7000  (a)  and  (b),  and  252.226- 
7001(a). 

Item  XI — Indian  Tribal  or  Alaska 
Native  Corporation 
The  interim  rule  issued  by 
Departmental  Letter  94-009  on  May  3, 
1994,  is  revised  and  finalized.  The  rule 
implements  Section  8051  of  the  Fiscal 
Year  1994  Defense  Appropriations  Act 
(Pub.  L.  103-139)  and  Section  8012  of 
the  Fiscal  Year  1995  Defense 
Appropriations  Act  (Pub.  L.  103-335). 
Sections  8051  and  8012  provide  that, 
notwithstanding  any  other  provision  of 
law,  a  qualified  Indian  Tribal 
Corporation  or  Alaska  Native 
Corporation  furnishing  the  product  of  a 
responsible  small  business  concern 
shall  not  be  denied  the  opportunity  to 
compete  for  and  be  awarded  a  contract 
under  the  Small  Ehsadvantaged 
Business  (SDB)  preference  programs. 
The  final  rule  differs  finm  the  interim 
nile  in  that  it  adds  references  to  Section 
8012  of  Pub.  L.  103-335  at  DFARS 
219.502-2-70(a)(l)(ii),  252.219- 
700(f)(2),  252.219-7002(c),  and 

252.219- 7006(d)(2). 

Item  Xn — ^North  American  Free  Trade 
Agreement 

The  interim  rule  published  as  Item 
XVni  of  DAC  91-6  is  revised  and 
finalized.  The  rule  incorporates  Buy 
American  Act  and  Balance  of  Payment 
Program  waivers  required  by  the  North 
American  Free  Trade  Agreement 
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(NAFTA)  Implementation  Act  of  1993 
(Pub.  L.  103-182).  The  final  rule  differs 
fiorn  the  interim  rule  in  that  it  amends 
the  provision  at  DFARS  252.225—7035, 
the  clause  at  252.225-7036,  and  the 
clause  prescription  at  225.408(a)(4)(B), 
to  recognize  the  $25,000  threshold  for 
application  of  NAFTA  to  Canadian  end 
products. 

Item  Xni — Valves  and  Machine  Tools 

This  final  rule  adds  a  new  provision 
at  DFARS  252.225-7040,  Machine  Tool 
List,  and  corresponding  prescriptive 
language  at  225.7004-2(b)  and 
225.7004-6(c).  The  provision  at  DFARS 

252.225- 7040  requires  offerors  to 
identify  the  country  of  manufacture  and 
the  cost  of  machine  tool  accessories  to 
be  provided  under  a  contract,  if  the 
accessories  are  not  listed  in  the 
schedule  as  separate  line  items  and  are 
not  of  U.S.  or  Canadian  origin.  This 
information  will  facilitate  evaluation  of 
machine  tool  accessories  by  supply 
class,  as  required  by  10  U.S.C.  2534,  to 
determine  if  foreign  soiune  restrictions 
apply. 

Item  XIV — Restriction  on  Procurement 
of  Goods 

This  interim  rule  was  issued  by 
Departmental  Letter  95-009,  effective 
April  10, 1995.  The  rule  revises  DFARS 
Subpart  225.70  and  the  clauses  at 

252.225- 7017  and  252.225-7029,  to 
implement  10  U.S.C.  2534  as  amended 
by  Section  814  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337)  and  Section  4102(i)  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(Pub.  L.  103-355).  Section  814  revises 
the  existing  foreign  source  restrictions 
for  machine  tools  and  valves,  buses, 
chemical  weapons  antidote,  air  circuit 
breakers,  and  antifiiction  bearings,  by 
uniformly  permitting  acquisition  of 
Canadian  items,  and  by  expanding  and 
standardizing  the  waiver  criteria. 

Section  4102(1)  exempts  acquisitions 
below  the  simplified  acquisition 
threshold  from  these  restrictions. 

Item  XV — ^Aircraft  Fuel  Cells 

The  interim  rule  published  as  Item 
XLIV  of  DAC  91-6  is  revised  and 
finalized.  The  rule  implements  Section 
8090  of  the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139) 
and  Section  8075  of  the  Fiscal  Year 
1995  Defense  Appropriations  Act  (Pub. 
L.  103-335).  Sections  8090  and  8075 
prohibit  the  use  of  fiscal  year  1994  or 
1995  funds  to  purchase  aircraft  fuel 
cells  unless  such  cells  are  produced  or 
manufactured  in  the  United  States  by  a 
domestic-operated  entity.  The  final  rule 
differs  from  the  interim  rule  in  that  it 
amends  the  language  at  DFARS 


225.7021- 1  and  225.7021-3(a)  to 
address  fiscal  year  1995  requirements. 

Item  XVI — Lifeboat  Survival  System 

The  interim  rule  published  as  Item 
XL VI  of  DAC  91-6  is  revised  and 
finalized.  The  rule  implements  Section 
8124  of  the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139) 
and  Section  8093  of  the  Fiscal  Year 
1995  Defense  Appropriations  Act  (Pub. 
L.  103-335).  Sections  8124  and  8093 
prohibit  the  purchase  of  a  totally 
enclosed  lifeboat  survival  system  imless 
50  percent  or  more  of  the  system’s 
components  are  manufactiued  in  the 
United  States,  and  50  percent  or  more 
of  the  labor  in  the  final  manufacture  and 
assembly  of  the  system  is  performed  in 
the  United  States.  The  final  rule  differs 
fi-om  the  interim  rule  in  that  it  adds  a 
reference  to  Pub.  L.  103—335  at  DFARS 

225.7022- 1. 

Item  XVII — ^Performance  Outside  the 
United  States 

The  interim  rule  published  as  Item 
XXIX  of  DAC  91-5  is  revised  and 
finalized.  The  rule  implements  10 
U.S.C.  2410g,  which  requires  offerors 
and  contractors  to  provide  the 
Government  with  advance  notification 
of  contract  performance  outside  the 
United  States  and  Canada  in  certain 
instances.  The  final  rule  differs  from  the 
interim  rule  in  that  (1)  Detailed 
reporting  requirements  are  deleted  from 
the  clause  at  DFARS  252.225-7026;  (2) 
DD  Form  2139,  which  was  deleted  by 
DAC  91-5,  is  reinstated  with  a  new  title 
and  revised  to  include  the  reporting 
requirements  deleted  from  the  clause  at 
DFARS  252.225-7026;  and  (3)  editorial 
changes  are  made  at  225.7202  and 

252.225-7026(b)(3). 

Item  XVIII — Offset  Administrative 
Costs 

This  final  rule  was  issued  by 
E)epartmental  Letter  94-012,  effective 
September  28, 1994.  The  rule  revises 
DFARS  225.7303-2  to  change  the 
criteria  for  contractor  recovery  of  offset 
administrative  costs  under  foreign 
military  sale  contracts.  The  change 
eliminates  the  requirement  for  inclusion 
of  specific  information  regarding  offset 
costs  in  Letters  of  Offer  and  Acceptance 
for  foreign  military  sales.  A 
corresponding  revision  has  been  made 
to  DoD  5105.38-M,  Security  Assistance 
Management  Manual. 

Item  XIX — ^Preference  for  Local  and 
Small  Businesses 

The  interim  rule  issued  as  Item  XLV 
of  DAC  91-6  is  revised  and  finalized. 
The  rule  implements  Section  2912  of 
the  Fiscal  Year  1994  E)efense 


Authorization  Act  (Pub.  L.  103-160). 
Section  2912  requires  DoD,  when 
entering  into  contracts  as  part  of  the 
closure  or  realignment  of  a  military 
installation  imder  a  base  closure  law,  to 
give  preference,  to  the  greatest  extent 
practicable,  to  qualified  businesses 
located  in  the  vicinity  of  the  installation 
and  to  small  business  and  small 
disadvantaged  business  concerns.  The 
final  rule  differs  from  the  interim  rule 
in  that  it  (1)  Revises  the  definition  of 
“vicinity”  at  DFARS  226.7101  to  permit 
modification  of  the  definition  by  the 
agency  head;  and  (2)  clarifies  the 
procedures  at  226.7103  to  address 
criteria  for  consideration  of  awards  to 
contractors  under  the  section  8(a) 
program. 


This  interim  rule  was  issued  by 
E)epartmental  Letter  95-003,  effective 
January  26, 1995.  The  rule  amends 
DFARS  Subpart  226.71  to  implement 
Section  817  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337).  Section  817  authorizes  the 
Secretary  of  Defense  to  give  preference 
to  entities  that  plan  to  hire  local 
residents,  when  entering  into  contracts 
for  services  to  be  performed  at  a  military 
installation  that  is  affected  by  closure  or 
alignment  imder  a  base  closure  law. 

Item  XXI — Surety  Bonds 

This  final  rule  amends  DFARS 
228.102-1  to  implement  Section  323  of 
the  Fiscal  Year  1995  Defense 
Authorization  Act  (Pub.  L.  103-337). 
Section  323  extends  the  authority  to 
issue  surety  bonds  for  certain 
environmental  programs  through 
December  31, 1999. 

Item  XXII — ^Limitation  on  Allowable 
Individual  Compensation 

This  interim  rule  was  issued  by 
Departmental  Letter  94-019,  effective 
December  14, 1994.  The  rule  amends 
DFARS  231.205,  231.303,  231.603,  and 
231.703  to  implement  Section  8117  of 
the  Fiscal  Year  1995  Defense 
Appropriations  Act  (Pub.  L.  103-335). 
Section  8117  limits  allowable  costs  for 
individual  compensation  to  $250,000 
per  year.  This  limitation  applies  to 
contracts  that  are  awarded  after  April 
15, 1995,  and  that  are  funded  with 
Fiscal  Year  1995  appropriations. 

Item  XXm — Restructuring  Costs  Under 
Defense  Contracts 

This  interim  rule  was  issued  by 
Depeirtmental  Letter  94-020,  effective 
December  29, 1994.  The  rule  adds  new 
sections  at  DFARS  231.205-70, 
242.1202,  and  242.1204  to  implement 


Item  XX — ^Preference  for  Local 
Residents 
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Section  818  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Puh.  L.  103- 
337).  Section  818  restricts  DoD  firom 
reimbursing  restructuring  costs 
associated  with  a  business  combination 
undertaken  by  a  defense  contractor 
imless  certain  conditions  are  met. 

Item  XXIV — Indirect  Costs  of 
Institutions  of  Higher  Learning 

The  interim  rule  issued  by 
Departmental  Letter  94-010  on  May  5, 
1994,  is  converted  to  a  final  rule 
without  change.  The  rule  adds  a  new 
section  at  DFARS  231.303  to  implement 
Section  841  of  the  Fiscal  Year  1994 
Defense  Authorization  Act  (Pub.  L.  103- 
160).  Section  481  prohibits  DoD  from 
placing  any  limitation  on  the 
reimbursement  of  otherwise  allowable 
indirect  costs  incurred  by  an  institution 
of  higher  learning,  unless  that  same 
limitation  is  applied  uniformly  to  all 
other  organizations  performing  similar 
work  under  DoD  contracts. 

Item  XXV — Research  and  Development 
Definitions 

This  final  rule  amends  DFARS 
235.001  to  incorporate  the  definitions  of 
the  categories  of  research  and 
development  foimd  in  DoD  7000.14-R, 
Financial  Management  Regulation. 

Item  XXVI — Manufacturing  Science 
and  Technology  Program 

This  interim  rule  was  issued  by 
Departmental  Letter  95-002,  effective 
January  17, 1995.  The  rule  adds 
language  at  DFARS  235.006  (a)  and 
(b)(iv)  to  implement  Section  256  of  the 
Fiscal  Year  1995  Defense  Authorization 
Act  (Pub.  L.  103-337).  Section  256 
requires  the  use  of  competitive 
procedures  in  awarding  contracts  under 
I  the  Manufacturing  Science  and 
'  Technology  Program,  and  use  of  a  cost- 
I  sharing  arrangement  for  these  contracts 
unless  an  alternative  arrangement  is 
[  approved  by  the  Secretary  of  Defense. 

Item  XXVII — Research  and 
Development  Contracting 

This  final  rule  revises  DFARS 
235.010(b)  to  provide  updated 
information  regarding  the  Defense 
Technical  Information  Center  (DTIC). 
The  rule  also  adds  two  new  clauses  at 
DFARS  252.235-7010, 

I  Acknowledgment  of  Support  and 
I  Disclaimer,  and  DFARS  252.235-7011, 

I  Final  Scientific  or  Technical  Report 

j  Requirement.  The  clause  at  252.235- 
7010  requires  contractors  to  include  an 
I  acknowledgment  of  the  Government’s 
I  support  in  the  publication  of  any 

I‘  material  based  on  or  developed  imder  a 
Government  contract.  The  clause  at 
252.235-7011  requires  contractors  to 


provide  DTIC  with  two  copies  of 
scientific  or  technical  reports  delivered 
under  a  Government  contract. 

Item  XXVni — Federally  Funded 
Research  and  Development  Centers 
(FFRDCs) 

This  interim  rule  was  issued  by 
Departmental  Letter  95-005,  efiective 
March  3, 1995.  The  rule  adds  a  new 
section  at  DFARS  235.017-1  to 
implement  Section  217  of  the  Fiscal 
Year  1995  Defense  Authorization  Act 
(Pub.  L.  103-337).  Section  217  allows 
DoD-sponsored  FFRDCs  that  function 
primarily  as  research  laboratories  to 
respond  to  solicitations  and 
annoimcements  for  programs  which 
promote  research,  development, 
demonstration,  or  transfer  of 
technology. 

Item  XXIX — Streamlined  Research  and 
Development  Contracting  Procedures 
Test 

This  final  rule  was  issued  by 
Departmental  Letter  94-017,  effective 
October  4, 1994,  and  Departmental 
Letter  95-008,  effective  March  21, 1995. 
The  rule  adds  a  new  suhpart  at  DFARS 
235.70  to  establish  streamlined  research 
and  development  contracting 
procedures  for  use  by  selected  DoD 
contracting  offices  under  a  test  program. 
The  test  will  be  conducted  for  a  20- 
month  period  extending  fit)m  October  1, 
1994,  to  May  31, 1996. 

Item  XXX — ^Personal  Service  Contracts 

This  interim  rule  was  issued  by 
Departmental  Letter  95-001,  effective 
January  5, 1995.  The  rule  adds  language 
at  DFARS  206.102(d)  and  revises 
DFARS  237.104(b)(ii)  to  implement 
Section  712  of  the  Fiscal  Year  1994 
Defense  Authorization  Act  (Pub.  L.  103- 
160)  and  Section  704  of  the  Fiscal  Year 
1995  Defense  Authorization  Act  (Pub.  L. 
103-337).  Section  712  requires  the 
Secretary  of  Defense  to  establish 
procedures  for  entering  into  personal 
service  contracts  imder  10  U.S.C.  1091 
to  carry  out  health  care  responsibilities 
in  medical/dental  treatment  facilities. 
Section  704  provides  authority  for  the 
Secretary  of  Defense  to  enter  into 
personal  service  contracts  under  10 
U.S.C.  1091  to  provide  the  services  of 
clinical  counselors,  family  advocacy 
program  staff,  and  victim’s  services 
representatives. 

Item  XXXI — Services  at  Installations 
Being  Closed 

The  interim  rule  issued  by 
Departmental  Letter  94-011  on  July  8, 
1994,  is  revised  and  finalized.  The  rule 
implements  Section  2907  of  the  Fiscal 
Year  1994  Defense  Authorization  Act 


(Pub.  L.  103-160).  Section  2907  permits 
the  Secretary  of  Defense  to  contract  with 
local  governments  for  pohce,  fire 
protection,  airfield  operation,  or  other 
community  services  at  military 
installations  being  closed  under  Title  n 
of  the  Defense  Authorization 
Amendments  and  Base  Closure  and 
ReaUgnment  Act  (Pub.  L.  100-526)  and 
the  Defense  Base  Closure  and 
Reahgnment  Act  of  1990  (Pub.  L.  101- 
510).  The  final  rule  differs  firom  the 
interim  rule  in  that  it  adds  a  new 
paragraph  at  DFARS  237.7401(d)  to 
cleuify  that  Subpart  222.71,  Right  of 
First  Refusal  of  Employment,  applies  to 
contracts  with  local  governments  unless 
it  conflicts  with  the  local  government’s 
civil  service  selection  procedures. 

Item  XXXn — Production  Surveillance 

This  final  rules  revises  DFARS 
242.1104  to  simplify  the  criteria  for 
determining  the  extent  of  production 
surveillance  to  be  performed  imder  a 
contract.  Category  1,  2,  and  3 
surveillance  criteria  are  eliminated  and 
replaced  with  streamlined  surveillance 
requirements. 

Item  XXXIII — Contractor  Insurance/ 
Pension  Reviews 

This  final  rule  revises  DFARS 
242.7302(a)  to  increase  the  dollar 
threshold  for  performance  of  Contractor 
Insurance/Pension  Reviews  firom 
$10,000,000  to  $40,000,000.  The  rule 
also  adds  language  at  242.7302(d)  to 
clarify  the  criteria  for  determining  a 
‘contractor’s  ehgibility  for  insurance/ 
pension  review. 

Item  XXXIV — Best  Value — Stevedoring 

The  interim  rule  issued  by 
Departmental  Letter  94-016,  effective 
September  29, 1994,  is  converted  to  a 
final  rule  without  change.  The  rule 
revises  DFARS  247.270-5  and  247.270- 
6  to  permit  contracting  officers  to 
consider  factors  other  than  cost  or  price 
when  evaluating  offers  for  stevedoring 
services. 

Item  XXXV — Returnable  Cylinders 

This  final  rule  revises  the  clause  at 
DFARS  252.247-7021  and  the 
corresponding  prescriptive  language  at 
247.305—70  to  delete  references  to  use  of 
the  clause  for  acquisitions  involving 
returnable  cylinders.  The  clause  at 
DFARS  252.247-7021  now  applies  to 
returnable  containers  other  than 
cylinders  as  the  clause  at  FAR  52.247- 
66  apphes  to  returnable  cylinders. 
References  to  a  30-day  rent-free 
Government  use  period  are  also  deleted 
from  the  clause  to  facilitate  tailoring  of 
this  time  period  to  the  circumstances  of 
the  acquisition. 
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Item  XXXVI — Reflagging  or  Repair 
Work 

The  interim  rule  published  as  Item 
XUII  of  DAC  91-6  is  revised  and 
finalized.  The  rule  implements  Section 
315  of  the  Fiscal  Year  1994  Defense 
Authorization  Act  (Pub.  L.  103-160). 
Section  315  places  restrictions  bn  the 
performance  of  reflagging  or  repair  work 
on  vessels  used  under  time  charter 
contracts.  The  final  rule  differs  from  the 
interim  rule  in  that  it  revises  the 
language  at  DFARS  247.571(c)  and 
252.247-7025  to  further  clarify  the 
restrictions  on  the  performance  of 
reflagging  or  repair  work. 

Item  XXXVII — Screening  Threshold 

This  final  rule  amends  DFARS 
245.608-70  to  raise  the  dollar  threshold 
for  screening  serviceable  and  unusable 
contractor  inventory,  with  no  national 
stock  number,  through  the  Contractor 
Inventory  Redistribution  System.  The 
threshold  is  raised  form  $500  to  $1,000 
(except  for  furniture)  to  coincide  with 
the  threshold  at  FAR  45.608-2. 

Item  XXXVIII— Notification  of 
Proposed  Program  Termination  or 
Reduction 

The  interim  rule  published  as  Item 
XXXVIII  of  DAC  91-6  is  revised  and 
finalized.  The  rule  implements  Section 
1372  of  the  Fiscal  Year  1994  Defense 
Authorization  Act  (Pub.  L.  103-160)  as 
amended  by  Section  1142  of  the  Fiscal 
Year  1995  Defense  Authorization  Act 
(Pub.  L.  103-337).  Section  1372  requires 
the  Secretary  of  Defense  to  provide 
certain  notices  regarding  the  proposed 
termination  or  substantial  reduction  of 
major  defense  programs.  The  final  rule 
differs  from  the  interim  rule  in  that  it 
makes  clarifying  revisions  at  DFARS 
249.7003(b)(1)  and  252.249-7002(c)(l), 
and  changes  the  notification  periods  at 
249.7003(b)  (2)  and  (3)  fium  90  days  to 
60  days,  as  required  by  Section  1 142  of 
Pub.  L.  103-337. 

Item  XXXIX — Government  Supply 
Sources 

This  final  rule  amends  DFARS 
251.102,  adds  a  new  section  at  251.105, 
and  amends  the  clause  at  252.251-7000 
to  clarify  that,  when  a  contractor  is 
authorized  to  use  Government  supply 
sources  (1)  Payments  to  the  Government 
for  such  supplies  are  due  within  30  days 
of  the  Government’s  invoice;  (2) 
contractors  must  pay  interest  on  late 
payments  to  the  Government;  and  (3)  a 
contractor’s  failme  to  pay  may  result  in 
loss  of  authorization  to  use  Government 
supply  sources. 


Item  XL — Editorials 

(Note:  The  asterisked  items  are  revisions 
being  made  only  in  the  looseleaf  edition  of 
DFARS.) 

(a)  The  definition  of  “contracting 
activity’’  at  DFARS  Section  202.101  is 
amended  to  update  the  contracting 
activity  names  that  appear  tmder  the 
NAVY  heading. 

(b)  The  definition  of  “contracting 
activity’’  at  DFARS  Section  202.101  is 
amended  by  adding  imder  the  heading 
United  States  Special  Operations 
Command  and  after  the  word 
“Headquarters,”  the  words  “United 
States  Special  Operations  Command” 
that  were  inadvertently  removed  in  DAC 
91-6. 

(c)  DFARS  203.502 — 2  is  amended  by 
revising  paragraph  (h)(ii)  to  read  “Naval 
Criminal  Investigative  Service.” 

*(d)  DFARS  204.7202-2(b)(2)(iii)(B)  to 
amended  to  revise  “Nay”  to  read 
“Navy.” 

(e)  DFARS  206.302-5(c)(i)(B)  is 
amended  to  revise  the  parenthetical 
reference  “(Acquisition)”  to  read 
“(Acquisition  &  Technology).” 

*(f)  DFARS  215.804-3(b)(l)(B)(3)  is 
amended  to  revise  “submisson”  to  read 
“submission.” 

(g)  DFARS  225.603(b)(i)(D)  and  (b)(ii) 
are  amended  to  revise  the  address  for 
EXMAO,  New  York. 

•(h)  DFARS  225.872-5(a)  is  amended 
to  revise  “bee”  to  read  “been.” 

(i)  DFARS  225.872-5(a)  is  amended  to 
reflect  the  correct  title  of  the  Deputy 
Director  of  Defense  Procurement 
(Foreign  Contracting). 

(j)  DFARS  225.872-6(b)  is  amended  to 
reflect  the  correct  title  of  the  Deputy 
Director  of  Defense  Procurement 
(Foreign  Contracting). 

*(k)  DFARS  225.7001(c)  is  amended 
to  revise  “speciality”  to  read 
“specialty.” 

*(1)  DFARS  Table  of  Contents  for 
section  226.71  is  amended  to  revise  the 
title  to  read:  “Preference  for  Local  and 
Small  Businesses.” 

*(m)  DFARS  Table  of  Contents  for 
section  232  is  amended  to  reflect  the 
proper  sequence  of  Subparts  232.7  and 
232.8. 

(n)  DFARS  232.108(l)(i)  is  revised  to 
update  the  Army  finance  office 
designation. 

(o)  DFARS  235.006(b)(i)(C)(l)(fjj)  is 
revised  to  clarify  the  references  to 
applicable  statutes. 

(p)  DFARS  235.015-70(d)(3)(ii)  is 
amended  by  revising  the  word  “which” 
to  read  “who.” 

(q)  DFARS  237.7302  is  amended  to 
revise  the  reference  “10  U.S.C. 
2304(a)(i)”  to  read  “10  U.S.C. 
2304(a)(1).” 


*(r)  DFARS  252  Table  of  Contents  is 
amended  to  revise  the  title  for  clause 
niunber  252.225-7018. 

(s)  DFARS  252.225-7009(f)(2)(iv)  is 
amended  to  revise  the  address  for 
DCMAO,  New  York. 

(t)  DFARS  252.225-7010(e)  is 
amended  to  revise  the  address  for 
DCMAO,  New  York. 

(u)  DFARS  252.225-7037(f)(2)(iv)  is 
amended  to  revise  the  address  for 
DCMAO,  New  York. 

•(v)  DFARS  253  is  amended  to  update 
DD  Form  879,  DD  Form  1155  and  DD 
Form  1155C-1. 

*(w)  DFARS  253  is  amended  to  delete 
the  following  obsolete  forms:  DD  Form 
1114,  DD  Form  1568,  DD  Form  1592, 
and  DD  Form  2025.  DD  Form  1568  has 
been  replaced  by  Standard  form  1146. 
The  other  forms  have  no  replacement. 

Interim  Rules  Adopted  as  Final 
Without  Changes 

PARTS  209  AND  252— [AMENDED] 

The  interim  rule  that  was  published  at 
59  FR  51130  on  October  7, 1994,  is 
adopted  as  final  without  chemge. 

PARTS  219,  226,  AND  252— 

[AMENDED] 

The  interim  rule  that  was  published 
as  Item  XLVII  of  DAC  91-6  at  59  FR 
27662  on  May  27, 1994,  is  adopted  as 
final  without  change. 

PART  231— [AMENDED] 

The  interim  rule  that  was  published  at 
59  FR  26143  on  May  19,  1994,  is 
adopted  as  final  wi^out  change. 

PART  247— [AMENDED] 

The  interim  rule  that  was  published  at 
59  FR  50851  on  October  6, 1994,  is 
adopted  as  final  without  change. 

Interim  Rules  Adopted  as  Final  With 
Changes 

PARTS  206,  222, 226,  237,  AND  252— 
[AMENDED] 

The  interim  rule  that  was  published  at 
59  FR  36088  on  July  15, 1994  is  adopted 
as  final  with  minor  editorial 
amendments  at  sections  226.7200(a), 
237.7400,  237.7401,  237.7402,  and  with 
the  addition  of  237.7401(d). 

PARTS  219  AND  226— [AMENDED] 

The  interim  rule  that  was  published  at 
59  FR  12191  on  March  16, 1994,  as 
corrected  at  59  FR  15501  on  April  1, 
1994,  is  adopted  as  final  with 
amendments  at  sections  226.7101  and 
226.7103. 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Rules  and  Regulations 


29497 


PARTS  219  AND  252— [AMENDED] 

The  interim  rule  that  was  published  at 
59  FR  24958  on  May  13, 1994,  is 
adopted  as  final  with  revisions  at 
219.502-2-70,  252.219-7001,  252.219- 
7002, and  252.219-7006. 

PARTS  225  AND  252— [AMENDED] 

The  interim  rule  that  was  published  at 
59  FR  1288  on  January  10, 1994,  as 
corrected  at  59  FR  8041  on  February  17, 
1994  and  at  59  FR  39974  on  August  5, 
1994,  is  adopted  as  final  with 
amendments  at  sections  225.408, 

252.225- 7035,  and  252.225-7036. 

PARTS  225  AND  252— [AMENDED] 

The  interim  rule  that  was  published 
as  Item  XLFV  of  DAC  91-6  at  59  FR 
11729  on  March  14, 1994,  as  corrected 
at  59  FR  38931  on  August  1, 1994,  is 
adopted  as  final  with  amendments  at 
sections  225.7021-1  and  225.7021-3. 

PARTS  225  AND  252— [AMENDED] 

The  interim  rule  that  was  published 
as  Item  XL VI  of  DAC  91-6  at  59  FR 
19146  on  April  22, 1994,  is  adopted  as 
final  with  amendments  at  section 
225.7022-1. 

PARTS  225,  252,  AND  253— 
[AMENDED] 

The  interim  rule  that  was  published  a 
Item  XXIX  of  DAC  91-5  at  58  FR  28458 
on  May  13, 1993,  is  adopted  as  final 
with  amendments  at  225.7202  and 

252.225- 7026.  In  addition,  DD  Form 
2139  is  reinstated  with  a  new  title  and 
revised. 

PARTS  247  AND  252— [AMENDED] 

The  interim  rule  was  published  as 
Item  XLIV  of  DAC  91-6  at  59  FR  27662 
i  on  May  27, 1994,  is  adopted  as  final 
with  amendments  at  247.571,  247.573, 
and  252.247-7025. 

PARTS  249  AND  252— [AMENDED] 

The  interim  rule  that  was  published 
as  Item  XXXVIII  of  DAC  91-6  at  59  FR 
27662  on  May  27, 1994,  is  adopted  as 
final  with  amendments  at  249.7003  and 
I  252.249-7002. 

List  of  Subjects  in  48  CFR  Parts  202, 
203,  206,  207,  209,  215,  217,  219,  225, 
226, 228, 231, 232, 235, 237,  242,  244, 
245,  247,  249,  251,  252,  253,  and 
Appendix  C  to  Chapter  2 

Government  procurement. 


Amendments  to  48  CFR  Chapter  2 
(Defense  Far  Supplement) 

48  CFR  Chapter  2  (the  Defense  FAR 
Supplement)  is  amended  as  set  forth 
below. 

1.  The  authority  for  48  CFR  parts  202, 
203,  206, 207, 209, 215, 217,  291,  225, 
226, 228, 231, 232, 235, 237,  242,  244, 
245, 247, 249, 251, 252, 253,  and 
Appendix  C  to  Chapter  2  is  revised  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 

PART  202— DEFINITIONS  OF  WORDS 
AND  TERMS 

202.101  [Amended] 

2.  Section  202.101  is  amended  by 
revising  in  the  definition  entitled 
Contracting  activity  nnder  the  heading 
Navy,  the  entry  “Eteputate,  Acquisition 
Policy,  Integrity  and  Accountability, 
Office  of  the  Assistant  Secretary  of  the 
Navy  (Research,  Development,  and 
Acquisition)”  to  read  “Deputy, 
Acquisition  Policy,  Integrity  and 
Accountability,  Office  of  the  Assistant 
Secretary  of  the  Navy  (Research, 
Development,  and  Acquisition)”. 

PART  203— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

203.502-2  [Amended] 

3.  Section  203.502-2  is  amended  by 
revising  in  paragraph  (h)(ii)  the  phrase 
“Naval  Investigative  Service”  to  read 
“Naval  Criminal  Investigative  Service.” 

PART  206— COMPETITION 
REQUIREMENTS 

206.302-6  [Amended] 

4.  Section  206.302-5  is  amended  by 
revising  in  paragraph  (c)(i)(B)  the  phrase 
“Office  of  the  Under  Secretary  of 
Defense  for  Acquisition”  to  read  “Office 
of  the  Under  Secretary  of  Defense 
(Acquisition  &  Technology).” 

5.  Section  206.304  is  amended  by 
revising  paragraphs  (a)(4)(A)(2)  and 
(a)(4)(B)  to  read  as  follows: 

206.304  Approval  of  the  Justification. 
(a)(4)(A)*  *  * 

(D*  *  * 

(2)  In  the  case  of  the  Under  Secretary 
of  Defense  (Acquisition  &  Technology) 
(USD(A&T)),  to— 
***** 

(B)  For  proposed  contracts  over  $50 
million,  this  authority  is  not  delegable, 
except  in  the  case  of  the  USD(A&T)  who 
may  delegate  as  specified  in  paragraph 
(a)(4)(A)(2)  of  this  section. 


PART  207— ACQUISITION  PLANNING 

207.105  [Amended] 

6.  Section  207.105  is  amended  by 
removing  paragraph  (h)(2)(v). 

PART  209— CONTRACTOR 
QUAUFICATIONS 

209.103  [Amended] 

7.  Section  209.103(a)(i)(c)  is  amended 
by  revising  the  reference  “Under 
Secretary  of  Defense  (Acquisition)”  to 
read  “Under  Secretary  of  Defense 
(Acquisition  &  Technology).” 

8.  Section  209.104-1  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

209.104-1  General  standards. 

(e)  For  cost-reimbinsement  or 
incentive  type  contracts,  or  contracts 
which  provide  for  progress  payments 
based  on  costs  or  on  a  percentage  or 
stage  of  completion,  the  prospective 
contractor’s  accounting  system  and 
related  internal  controls  must  provide 
reasonable  assurance  that — 

(i)  Applicable  laws  and  regulations 
are  complied  with; 

(ii)  The  accounting  system  and  cost 
data  are  reliable; 

(iii)  Risk  of  misallocations  and 
mischarges  are  minimized;  and 

(iv)  Contract  allocations  and  charges 
are  consistent  with  invoice  procedures. 
***** 

9.  Section  209.405-1  is  added  to  read 
as  follows: 

209.405-1  Continuation  of  current 
contracts. 

(a)  Unless  the  agency  head  makes  a 
written  determination  that  a  compelling 
reason  exists  to  do  so,  ordering  activities 
shall  not — 

(i)  Place  orders  exceeding  the 
guaranteed  minimum  under  indefinite 
quantity  contracts:  or 

(ii)  When  the  agency  is  an  optional 
user,  place  orders  against  Federal 
Supply  Schedule  contracts. 

(b)  This  includes  exercise  of  options. 

PART  215— CONTRACTING  BY 
NEGOTIATION 

10.  Section  215.806-1  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

215.806-1  General. 
***** 

(a)(1)  Contractor  and  subcontractor 
proposals  may  reflect  the  selection  of 
sources  whose  proposals  offer  the 
greatest  value  to  the  Government  in 
terms  of  performance  and  other  factors. 
If  the  selection  is  based  on  greatest 
value  rather  than  lowest  price,  the 
analysis  supporting  subcontractor 
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225.7004-2  Applicability. 
***** 


selection  should  include  a  discussion  of 
the  factors  considered  in  the  selection 
(see  also  FAR  15.605(c)  and  215.605(c)). 

If  the  contractor’s  analysis  is  not 
adequate,  retxim  it  for  correction  of 
deficiencies. 

***** 

PART  217— SPECIAL  CONTRACTING 
METHODS 

11.  Section  217.7404-3  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

217.7404- 3  Definitization  schedule. 

(a)  *  *  • 

(D*  *  * 

(2)  The  date  on  which  the  amount  of 
funds  obligated  under  the  contract 
action  is  equal  to  more  than  50  percent 
of  the  not-to-exceed  price. 
***** 

12.  Section  217.7404—4  is  revised  to 
read  as  follows: 

217.7404- 4  Limitations  on  obligations. 

The  Government  shall  not  obligate 

more  than  50  percent  of  the  not-to- 
exceed  price  tefore  definitization. 
However,  if  a  contractor  submits  a 
qualifying  proposal  before  50  percent  of 
the  not-to-exceed  price  has  been 
obligated  by  the  Government,  then  the 
limitation  on  obligations  before 
definitization  may  be  increased  to  no 
more  than  75  percent  (see  232.102-70 
for  coverage  on  provisional  delivery 
payments). 

13.  Section  217.7404-5  is  revised  to 
read  as  follows: 

217.7404- 5  Exceptions. 

(a)  The  limitations  in  217.7404-2, 

217.7404- 3,  and  217.7404-4  do  not 
apply  to  UCAs  for  the  purchase  of  initial 
spares. 

(b)  The  head  of  an  agency  may  waive 
the  Umitations  in  217.7404-2, 

217.7404-3,  and  217.7404-4  for  UCAs  if 
the  head  of  the  agency  determines  that 
the  waiver  is  necessary  to  support  a 
contingency  operation. 

PART  219— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

14.  Section  219.502-2-70  is  amended 
by  revising  paragraph  (a)(l)(ii)  to  read  as 
follows: 

219.502-2-70  Total  set-asides  for  small 
disadvantaged  business  concerns. 

(a)*  *  * 

(D*  *  * 

(i) *  *  * 

(ii)  In  the  case  of  an  SDB  regular 
dealer  owned  by  an  Indian  tribe, 
including  an  Alaska  Native  Corporation, 


will  provide  the  supplies  of  a  small 
business  for  contracts  awarded  during 
fiscal  years  1994  and  1995,  as  provided 
in  Section  8051  of  Pub.  L.  103-139  and 
Section  8012  of  Pub.  L.  103-335;  or, 

*  *  *  '*  * 


15.  Section  225.408  is  amended  by 
revising  paragraph  (a)(4)(B)  to  read  as 
follows: 


(a)(1)  *  *  * 

***** 

(4)(A)  *  *  * 

(B)(i)  Use  the  clause  in  all 
solicitations  and  contracts  for  the  items 
listed  at  225.403-70,  when  the 
estimated  value  is  $50,000  or  more  and 
the  Trade  Agreements  Act  does  not 
apply.  Include  the  clause  in  solicitations 
for  multiple  line  items  if  any  line  item 
is  subject  to  NAFTA. 

(ii)  Use  the  clause  with  its  Alternate 
I  when  the  estimated  value  is  between 
$25,000  and  $50,000. 
***** 

225.603  [Amended] 

16.  Section  225.603  is  amended  in 
paragraph  (b)(i)(D)  by  revising  the 
phrase  “Commander,  DCMAO  New 
York,  ATTN:  Customs  Division, 
International  Logistics  Office,  201 
Varick  Street,  New  York,  NY  10014 — ” 
to  read  “Commander,  DCMAO  New 
York,  ATTN  Customs  Team,  DCMDN- 
GNIC,  207  New  York  Avenue,  Staten 
Island,  NY  10305-5013—”. 

225.603  [Amended] 

17.  Section  225.603  is  amended  in 
paragraph  (b)(ii)  by  revising  the  phrase 
“Chief,  Customs  Division,  International 
Logistics  Office,  DCMAO  New  York”  to 
read  “Customs  Team,  DCMDN-GNIC, 
DCMAO  New  York”. 

225.872-5  [Amended] 

18.  Section  225.872-5(a)  is  amended 
by  revising  “Foreign  Contracting 
Directorate,  Office  of  the  Director  of 
Defense  Procurement”  to  read  “Deputy 
Director  of  Defense  Prociurement 
(Foreign  Contracting).” 

225.872-5  [Amended] 

19.  Section  225.872-6(b)  is  amended 
by  revising  “Foreign  Contracting 
Directorate,  Office  of  the  Director  of 
Defense  Procurement”  to  read  “Deputy 
Director  of  Defense  Procurement 
(Foreign  Contracting).” 

20.  Section  225.7004—2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


(b)  Machine  tool  accessories  classified 
under  FSC  3460  or  3461  are  not 
components  under  225.7004-5.  Where  a 
solicitation  for  machine  tools  includes 
machine  tool  accessories,  list  known 
machine  tool  accessories  which  are  not 
separate  line  items  in  the  provision  at 
252.225-7040,  Machine  Tool  List. 
Identify  accessories  which  are  separate 
line  items  in  the  schedule.  The 
contracting  activity  must  exercise 
judgment  in  determining  whether  an 
item  is  an  accessory  or  a  component. 
This  determination  should  be  based  on 
the  use  of  the  item  in  the  machine  tool 
being  purchased. 

***** 

21.  Section  225.7004-6  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


***** 

(c)  Use  the  provision  at  252.225—7040, 
Machine  Tool  List,  in  all  solicitations 
for  machine  tools  which  contain  the 
clause  at  252.225-7017  except  where — 

(1)  All  machine  tool  accessories  are 
listed  as  separate  line  items;  and 

(2)  The  solicitation  does  not  allow 
offerors  to  provide  accessories  which 
are  not  specifically  required  by  the 
specifications. 

22.  Section  225.7021-1  is  revised  to 
read  as  follows: 

225.7021- 1  Restriction. 

In  accordance  with  Section  8090  of 
the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139) 
and  Section  8075  of  the  Fiscal  Year 
1995  Defense  Appropriations  Act  (Pub. 
L.  103—335),  do  not  purchase  aircraft 
fuel  cells  unless  they  are  produced  or 
manufactured  in  the  United  States  by  a 
domestic-operated  entity. 

23.  Section  225.7021-3  is  revised  to 
read  as  follows: 

225.7021- 3  Contract  clause. 

Unless  a  waiver  has  been  granted  in 
accordance  with  225.7021-2,  use  the 
clause  at  252.225-7038,  Restriction  on 
Acquisition  of  Aircraft  Fuel  Cells,  in  all 
solicitations  and  contracts  which — 

(a)  Use  fiscal  year  1994  or  1995  funds; 
and 

(b)  Require  delivery  of  aircraft  fuel 
cells. 

24.  Section  225.7022-1  is  revised  to 
read  as  follows: 

225.7022- 1  Restriction. 

In  accordance  with  Section  8124  of 
the  Fiscal  Year  1994  Defense 
Appropriations  Act  (Pub.  L.  103-139) 
and  Section  8093  of  the  Fiscal  Year 
1995  Defense  Appropriations  Act  (Pub. 


225.408  Solicitation  provision  and 
contract  clause. 


PART  225— BUY  AMERICAN  ACT- 
CONSTRUCTION  MATERIALS 


225.7004-6  Contract  clauses. 
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L.  103-335),  do  not  purchase  a  totally 
enclosed  lifeboat  survival  system,  wUch 
consists  of  the  lifeboat  and  associated 
davits  and  winches,  unless  50  ptercent 
or  more  of  the  components  are 
manufactured  in  the  United  States,  and 
50  percent  or  more  of  the  labor  in  the 
fin^  manufacture  and  assembly  of  the 
entire  system  is  performed  in  the  United 
States. 

25.  Section  225.7202  is  amended  by 
revising  “OUSD(A)DP(FC)”  to  read 
“OUSD(A&T)DP(FC).” 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

26-28.  Section  226.7101  is  revised  to 
read  as  follows: 

226.7101  DeHnition. 

Vicinity,  as  used  in  this  subpart, 
means  the  county  or  coimties  in  which 
the  military  installation  to  be  closed  or 
realigned  is  located  and  all  adjacent 
coimties,  unless  otherwise  defined  by 
the  agency  head. 

29.  Section  226.7103  is  revised  to  read 
as  follows: 

226.7103  Procedure. 

In  considering  acquisitions  for  award 
through  the  section  8(a)  program 
(subpart  219.8  and  FAR  subpart  19.8)  or 
in  making  set-aside  decisions  imder 
subpart  219.5  and  FAR  subpart  19.5  for 
acquisitions  in  support  of  a  base  closure- 
or  realignment,  the  contracting  officer 
shall — 

(a)  Determine  whether  there  is  a 
reasonable  expectation  that  offers  will 
be  received  finm  responsible  business 
concerns  located  in  the  vicinity  of  the 
military  installation  that  is  being  closed 
or  realigned. 

(b)  If  offers  can  not  be  expected  firom 
business  concerns  in  the  vicinity, 
proceed  with  section  8(a)  or  set-aside 
consideration  as  otherwise  indicated  in 
part  219  and  FAR  part  19. 

(c)  If  offers  can  be  expected  firom 

I  business  concerns  in  the  vicinity — 

I  '  (1)  Consider  section  8(a)  only  if  the 
8(a)  contractor  is  located  in  the  vicinity. 
I  (2)  Set  aside  the  acquisition  for  small 
disadvemtaged  business  only  if  one  of 
the  expect^  offers  is  from  a  small 
disadvantaged  business  located  in  the 
!  vicinity. 

(3)  ^t  aside  the  acquisition  for  small 
business  only  if  one  of  the  expected 
offers  is  finm  a  small  business  located 
in  the  vicinity. 

226.7200  [Amended] 

30  and  31.  Section  226.7200  is 
amended  by  revising  in  paragraph  (a) 
the  word  “established”  to  read 
“establishes.” 


PART  228— BONDS  AND  INSURANCE 

32.  Section  228.102-1  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

228.102-1  General. 

For  Defense  Environmental 
Restoration  Program  construction 
contracts  entered  into  pursuant  to  10 
U.S.C.  2701  and  executed  between 
December  5, 1991,  and  December  31, 
1999— 

***** 

PART  231— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

231.205-70  [Amended] 

33.  Section  231.205-70(b)(4)  is 
amended  to  revise  in  the  second 
sentence  the  word  “repositioning”  to 
read  “repositionings.” 

231.703  [Amended] 

34.  Section  231.703  is  amended  to 
revise  in  paragraph  (1)  the  reference 
“231.603(a)”  to  read  “231.603(1).” 

PART  232— CONTRACT  FINANCING 

232.108  [Amended] 

35.  Section  232.108  is  amended  by 
revising  in  paragraph  (l)(i)  the  phrase 
“Army — Chief  of  Contract  Financing, 
Office  of  the  Comptroller”  to  read 
“Army — Office,  Assistant  Secretary  of 
the  Army  (Financial  Management)”. 

36.  Section  232.503-6  is  amended  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

232.S03-6  Suspension  or  reduction  of 
payments. 

(b)  Contractor  noncompliance. 

See  also  242.7503. 

*  *  *  *  * 

PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

37.  Section  235.001  is  revised  to  read 
as  follows: 

235.001  Definitions. 

The  following  terms  are  defined  in 
DoD  7000.14-R,  Financial  Management 
Regulation.  As  used  in  this  part — 
AdvanceH  development  means  all 
effort  directed  toward  projects  which 
have  moved  into  the  development  of 
hardware  for  test.  The  prime  proof  of 
this  type  of  effort  is  proof  of  design 
concept  rather  than  the  development  of 
hardware.  Projects  in  this  category  have 
a  potential  military  application. 

Basic  research  means  all  effort  of 
scientific  study  and  experimentation 
directed  toward  increasing  knowledge 
and  understanding  in  those  fields  of  the 
physical,  engineering,  environmental. 


and  life  sciences  related  to  long-term 
national  security  needs.  It  provides 
fundamental  knowledge  required  for  the 
solution  of  military  problems.  It  forms  a 
part  of  the  base  for — 

(1)  Subsequent  exploratory  and 
advanced  developments  in  defense 
related  technologies;  and 

(2)  New  or  improved  military 
functional  capabihties  in  areas  such  as 
communications,  detection,  tracking, 
surveillance,  propulsion,  mobility, 
guidance  and  control,  navigation, 
energy  conversion,  materials  and 
structures,  and  personnel  support. 

Demonstration/validation  means 
those  efforts  necessary  to  evaluate 
integrated  technologies  in  as  realistic  an 
operating  environment  as  possible  to 
assess  the  performance  or  cost  reduction 
potential  of  advanced  technology.  The 
demonstration/validation  phase  is 
system  specific  and  also  includes 
advanced  technology  demonstrations 
that  help  expedite  technology  transition 
fi'om  the  laboratory  to  operational  use. 

Engineering  ana  manufacturing 
development  means  those  projects  in 
full-scale  engineering  development  but 
which  have  not  yet  received  approval 
for  production  or  had  production  funds 
included  in  the  DoD  budget  submission 
for  the  budget  or  subsequent  fiscal  year. 
This  area  is  characterized  by  major  line 
item  projects  where  program  control  is 
exercised  by  review  of  individual 
projects. 

Exploratory  development  means  all 
effort  directed  toward  the  solution  of 
specific  miUtary  problems,  short  of 
major  development  projects.  This  type 
of  effort  may  vary  fiiom  fairly 
fundament^  applied  resear^  to  quite 
sophisticated  bread-board  hardware, 
study,  programming,  and  planning 
efforts.  It  would  thus  include  studies, 
investigations,  and  minor  development  ' 
effort.  Tlie  dominant  characteristic  of 
this  category  of  effort  is  that  it  be 
pointed  toward  specific  military 
problem  areas  with  a  view  toward 
developing  and  evaluating  the 
feasibility  £md  practicability  of  proposed 
solutions  and  determining  their 
parameters. 

Management  and  support  means  all 
effort  dieted  toward  support  of 
installations  and  operations  required  for 
general  research  and  development  use. 
This  includes  military  construction  of  a 
general  nature  imrelated  to  specific 
programs,  maintenance  support  of 
laboratories,  operation  and  maintenance 
of  test  ranges,  and  maintenance  of  test 
aircraft  and  ships.  Costs  of  laboratory 
personnel,  either  in-house  or  contracted, 
would  be  assigned  to  projects  or  as  a 
line  item  in  the  reseaitdi,  exploratory 
development,  or  advanced  development 
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program  areas,  as  appropriate. 
Management  and  support  is  not 
“research  and  development”  except  in 
exceptional  cases.  For  example, 
construction  of  recreational  facilities  at 
an  installation  is  not  “research  and 
development”  work,  even  if  the 
installation  is  used  only  for  research 
and  development  work. 

Operational  system  development 
means  those  projects  still  in  full-scale 
engineering  development,  but  which 
have  received  approval  for  production 
through  Defense  Acquisition  Board  or 
other  action,  or  production  funds  have 
been  included  in  the  DoD  budget 
submission  for  the  budget  or  subsequent 
year.  All  items  in  this  area  are  major 
line  item  projects  which  appear  as 
RDT&E  costs  of  weapons  systems 
elements  in  other  programs.  Program 
control  is  exercised  by  review  of  the 
individual  projects. 

Research  and  development  ordinarily 
covers  only  the  following  categories — 

(1)  Basic  research; 

(2)  Exploratory  development; 

(3)  Advanced  development; 

(4)  Demonstration/validation; 

(5)  Engineering  and  manufactiuing 
development;  and 

(6)  Operational  system  development. 

38.  S^ion  235.006  is  amended  by 
revising  paragraph  {}3){i)[C)(l)(iii)  io  read 
as  follows: 

235.006  Contracting  ntethods  and  contract 
type. 

***** 

(b)(i)‘  *  * 

(O*  *  * 

(D*  *  * 

(Hi)  The  development  of  a  major 
system  (as  defined  in  FAR  34.001)  or 
subsystem  thereof,  it  the  contract  is  over 
$25  million,  or  is  over  $10  million  and 
is  funded  with  FY90  funds  (Pub.  L.  101- 
165,  Section  9048),  FY91  funds  (Pub.  L. 
101-511,  Section  8038),  FY92  funds 
(Pub.  L.  102-172,  Section  8037),  or 
FY93  funds  (Pub.  L.  102-396,  Section 
9037). 

***** 

39.  Section  235.010  is  revised  to  read 
as  follows: 

235.010  Scientific  and  technical  reports. 

(b)  The  Defense  Technical 
Information  Center  (DTIC)  is  responsible 
for  collecting  all  scientific  or 
technological  observations,  findings, 
recommendations,  and  results  derived 
fiom  DoD  endeavors,  including  both  in- 
house  and  contracted  efforts.  The  DTIC 
has  eligibility  and  registration 
requirements  for  use  of  its  services. 
Requests  for  eligibility  and  registration 
information  should  be  addressed  to 
DTIC-BCS,  Cameron  Station, 
Alexandria,  VA  22304-6145. 


235.015-70  [Amended] 

40.  Section  235.015-70(d)(3)(ii)  is 
amended  by  revising  the  second 
occurrence  of  the  word  “which”  to  read 
“who.” 

41.  Section  235.071  is  eunended  by 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 

235.071  Additional  contract  clauses. 

(a)  *  *  * 

(b) *  *  * 

(c)  Use  the  clause  at  252.235-7010, 
Acknowledgement  of  Support  and 
Disclaimer,  in  solicitations  and 
contracts  for  research  and  development. 

(d)  Use  the  clause  at  252.235-7011, 
Final  Scientific  or  Technical  Report,  in 
solicitations  and  contracts  for  research 
and  development. 

42.  Section  235.017-1  is  added  to 
read  as  follows: 

235.017-1  Sponsoring  agreements. 

(c)(4)  DoD-sponsored  FFRDCs  that 
function  primarily  as  research 
laboratories  may  respond  to  solicitations 
and  announcements  for  programs  which 
promote  research,  development, 
demonstration,  or  transfer  of  technology 
(Section  217,  Pub.  L.  103-337). 

PART  237— SERVICE  CONTRACTING 

237.7302  [Amended] 

43.  Section  237.7302  is  amended  by 
revising  in  the  last  sentence  the 
reference  “10  U.S.C.  2304(a)(i)”  to  read 
“10  U.S.C.  2304(a)(1).” 

237.7400  [Amended] 

44.  Section  237.7400  is  amended  by 
revising  the  reference  “(Pub.  L.  100- 
536)”  to  read  “(Pub.  L.  100-526).” 

45.  Section  237.7401  is  amended  in 
paragraph  (c)  by  revising  “government” 
to  read  “government;”  by  revising  the 
word  “is”  to  read  “are”;  and  by  adding 
a  new  paragraph  (d)  to  read  as  follows: 

237.7401  Policy. 

***** 

(d)  Includes  the  requirement  of 
subpart  222.71,  Right  of  First  Refusal  of 
Employment,  unless  it  conflicts  with  the 
local  govenunent’s  civil  service 
selection  procedures. 

237.7402  [Amended] 

46.  Section  237.7402  is  amended  by 
revising  the  word  “subject”  to  read 
“subpart.” 

PART  242— CONTRACT 
ADMINISTRATION 

47.  Section  242.302  is  amended  by 
adding  a  new  paragraph  (a)(7)  to  read  as 
follows: 

242.302  Contract  administration  functions. 
(a)(4)*  *  * 


(7)  See  242.7503  for  AGO 
responsibilities  with  regard  to  receipt  of 
an  audit  report  identifying  significant 
accounting  system  or  related  internal 
control  deficiencies. 
***** 

48.  Section  242.1104  is  revised  to  read 
as  follows: 

242.1104  Surveillance  requirements. 

(a)(i)  As  a  minimum,  contracts  will 
receive  pre-delivery  telephonic 
surveillance. 

(ii)  Contracts  in  the  following 
categories  will  receive  pre-delivery  on¬ 
site  production  surveillance: 

(A)  Contracts  assigned  criticality 
designator  A  (see  FAR  42.1105). 

(B)  Contracts  specifically  identified 
for  special  surveillance  by  the 
contracting  officer. 

(C)  Any  contract  where  telephonic 
surveillance  reveals  actual  or 
anticipated  delinquency  unless  the 
contract  administration  office,  in 
coordination  with  the  contracting 
officer,  decides  that  on-site  surveillance 
is  not  warranted. 

49.  Section  242.7302  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (d)  to  read  as  follows: 

242.7302  Requirements. 

(a)  A  CIPR  shall  be  conducted  for  each 
contractor  whose  qualifying  sales  to  the 
Government  exceeded  $40  million 
during  the  contractor’s  preceding  fiscal 
year.  Qualifying  sales  are  sales  for 
which  certified  cost  or  pricing  data  were 
required  under  10  U.S.C.  2306,  as 
implemented  in  FAR  15.804  (imless 
exempt  in  accordance  with  FAR  15.804- 
3),  or  which  are  cost-reimbursement 
type  contracts.  Sales  include  prime 
contracts,  subcontracts,  and 
modifications  to  such  contracts  and 
subcontracts. 

***** 

(d)  Reviews  of  selected  insurance  and 
pension  elements  may  be  conducted  for 
contractors  not  meeting  the  criteria  in 
paragraph  (a)  of  this  section  if 
significant  problems  have  been 
identified. 

50.  A  new  subpart  242.75  is  added  to 
read  as  follows: 

Soc 

242.7500  Scope  of  subpart. 

242.7501  Definition. 

242.7502  Policy. 

242.7503  Procedures. 

Subpart  242.75— Contractor 
Accounting  Systems  and  Related 
Controls 

242.7500  Scope  of  subparL 

This  subpart  provides  policies  and 
procedures  applicable  to  contractor 
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accounting  systems  and  related  internal 
controls. 

242.7501  Definition. 

Internal  controls  means  those  policies 
and  procedures  established  by 
contractor  management  to  provide 
reasonable  assurance  that  applicable 
laws  and  regulations  are  complied  with 
and  that  actual  and  estimated  costs  are 
equitably  allocated  within  the 
accounting  system. 

242.7502  Policy. 

Contractors  receiving  cost- 
reimbursement  or  incentive  type 
contracts,  or  contracts  which  provide  for 
progress  payments  based  on  costs  or  on 
a  percentage  or  stage  of  completion, 
shall  maintain  an  accounting  system 
and  related  internal  controls  throughout 
contract  performance  which  provide 
reasonable  assurance  that — 

(a)  Applicable  laws  and  regulations 
are  complied  with; 

(b)  The  accounting  system  and  cost 
data  are  reliable; 

(c)  Risk  of  misallocations  and 
mischarges  are  minimized;  and 

(d)  Contract  allocations  and  charges 
are  consistent  with  invoice  procedures. 

242.7503  Procedures. 

(a)  Upon  receipt  of  an  audit  report 
identifying  significant  accoimting 
system  or  related  internal  control 
deficiencies,  the  ACO  will — 

(1)  Provide  a  copy  of  the  report  to  the 
contractor  and  allow  30  days,  or  a 
reasonable  extension,  for  the  contractor 
to  respond; 

(2)  If  the  contractor  agrees  with  the 
report,  the  contractor  has  60  days  from 
the  date  of  initial  notification  to  correct 
any  identified  deficiencies  or  submit  a 
corrective  action  plan  showing 
milestones  and  actions  to  eliminate  the 
deficiencies. 

(3)  If  the  contractor  disagrees,  the 
contractor  should  provide  rationale  in 
its  written  response. 

(4)  The  ACO  will  consider  whether  it 
is  appropriate  to  suspend  a  percentage 
of  progress  payments  or  reimbursement 
of  costs  proportionate  to  the  estimated 
cost  risk  to  the  Government,  considering 
audit  reports  or  other  relevant  input, 
until  the  contractor  submits  a  corrective 
action  plan  acceptable  to  the  ACO  and 
corrects  the  deficiencies.  (See  FAR 
32.503-6  (a)  and  (b)  and  FAR 
42.302(a)(7)). 

PART  244— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

51.  Subpart  244.2  is  added  to  read  as 
follows: 


244.2  Consent  to  subcontracts. 

Sec. 

244.202  Contracting  officer’s  evaluation. 
244.202-2  Considerations. 

242.2  Consent  to  subcontracts. 

244.202  Contracting  officer’s  evaluation. 

244.202-2  Considerations. 

(a)  Where  other  than  lowest  price  is 
the  basis  for  subcontractor  selection,  has 
the  contractor  adequately  substantiated 
the  selection  as  offering  the  greatest 
value  to  the  Government? 

PART  245— GOVERNMENT  PROPERTY 

52.  Section  245.608-70  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

245.608-70  Contractor  inventory 
redistribution  system  (CiRS). 

(a)  *  *  * 

(3)  Has  a  line  item  acquisition  value 
in  excess  of  $1,000  ($500  for  furniture) 
but  no  national  stock  number. 
***** 

PART  247— TRANSPORTATION 

53.  Section  247.305-70  is  revised  to 
read  as  follows: 

247.305-70  Returnable  containers  other 
than  cylinders. 

Use  the  clause  at  252.247-7021, 
Returnable  Containers  Other  Than 
Cylinders,  in  solicitations  and  contracts 
for  supplies  involving  contractor- 
furnished  returnable  reels,  spools, 
dnuns,  carboys,  liquid  petroleiim  gas 
containers,  or  other  returnable 
containers  if  the  contractor  is  to  retain 
title  to  the  containers. 

54.  Section  247.571  is  amended  by 
revising  paragraph  (c);  by  removing 
paragraph  (d);  and  by  redesignating 
paragraph  (e)  as  paragraph  (d)  to  read  as 
follows: 

247.571  Policy. 

***** 

(c)(1)  Any  vessel  used  under  a  time 
charter  contract  for  the  transportation  of 
supplies  shall  have  any  reflagging  or 
repair  work,  as  defined  in  the  clause  at 
252.247-7205,  Reflagging  or  Repair 
Work,  performed  in  the  United  States  or 
its  territories,  if  the  reflagging  or  repair 
work  is  performed — 

(1)  On  a  vessel  for  which  the 
contractor  submitted  an  offer  in 
response  to  the  solicitation  for  the 
contract;  and 

(ii)  Prior  to  acceptance  of  the  vessel 
by  the  Government. 

(2)  The  Secretary  of  Defense  may 
waive  this  requirement  if  the  Secretary 
determines  that  such  waiver  is  critical 


to  the  national  security  of  the  United 
States. 

*  *  *  *  * 

55.  Section  247.573  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

247.573  Solicitation  provision  and 
contract  ciauses. 

***** 

(d)  Use  the  clause  at  252.247-7025, 
Reflagging  or  Repair  Work,  in  all  time 
charter  solicitations  and  contracts  for 
the  use  of  a  vessel  for  the  transportation 
of  supplies,  unless  a  waiver  has  been 
granted  in  accordance  with  247.571(c). 

PART  249— TERMINATION  OF 
CONTRACTS 

249.7003  [Amended] 

56.  Section  249.7003  is  amended  by 
inserting  in  paragraph  (b)(1)  the  word 
“major”  between  the  words  “which” 
and  “defense;”  by  revising  in  paragraph 
(d)(2)  introductory  text  the  number  “90” 
to  read  “60;”  by  revising  in  paragraph 
(b)(3)  introductory  text  the  numl^r  “90” 
to  read  “60;”  and  by  removing  in 
paragraph  (b)(3)  introductory  text  the 
word  “provided.” 

PART  251— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

57.  Section  251.102  is  amended  to 
revise  paragraph  (e)  introductory  text 
and  to  add  a  new  paragraph  (f)  to  read 
as  follows: 

251 .1 02  Authorization  to  use  Government 
suppiy  sources. 

(e)  Use  the  format  in  Table  51-1, 
Authorization  to  Purchase  from 
Government  Supply  Sources.  Specify 
the  terms  of  the  purchase,  including 
contractor  acceptance  of  any 
Government  materiel,  payment  terms, 
and  the  addresses  required  by  paragraph 

(f)  of  the  clause  at  252.251-7000, 
Ordering  from  Government  Supply 
Sources. 

***** 

(f)  The  authorizing  agency  shall  also 
be  responsible  for  promptly  considering 
requests  of  the  DoD  supply  source  for 
authority  to  refuse  to  honor  requisitions 
firom  a  contractor  which  is  indebted  to 
the  DoD  and  has  failed  to  pay  proper 
invoices  in  a  timely  manner. 
***** 

58.  Section  251.105  is  added  to  read 
as  follows: 

251.105  Payment  for  shipments. 

Contractor  payments  for  purchases 
from  DoD  supply  sources  are  due  within 
30  days  of  the  date  of  a  proper  invoice 
(see  FAR  32.902  for  de^ition  of  “due 
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date”  and  “payment  date;”  also  see  FAR 
32.905(e)).  ^ 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2S2.209-7004  [Amended] 

59.  and  60.  Section  252.209-7004  is 
amended  by  revising  in  paragraph  (b)(5) 
the  symbol  “PDUSD(A4T)(DPFC)”  to 
read  “OUSD(A&T)DP(FC).” 

61.  Section  252.219-7001  is  amended 
by  revising  the  clause  date  “(May 
1994)”  “(May  1995)”;  and  by  revising 
paragraph  (f)(2)  to  read  as  follows; 

252.21 9- 7001  Notice  of  partial  small 
business  set-aside  with  preferential 
consideration  for  smali  disadvantaged 
business  concerns. 

***** 

(0*  *  * 

(2)  A  manufacturer  or  regular  dealer,  which 
claims  preference  as  a  small  disadvantaged 
business  and  submits  an  offer  in  its  own 
name,  agrees  to  furnish  in  performing  this 
contract  only  end  items  manufactiued  or 
produced  by  small  disadvantaged  business 
concerns  in  the  United  States,  except,  as 
provided  in  Section  8051  of  Pub.  L.  103-139 
and  Section  8012  of  Pub.  L.  103-335,  for 
contracts  awarded  during  fiscal  years  1994 
and  1995,  a  small  disadvantaged  business 
manufacturer  or  regular  dealer  owned  by  an 
Indian  tribe,  including  an  Alaska  Native 
Corporation,  agrees  to  furnish  only  end  items 
manufactured  or  produced  by  small  business 
concerns  in  the  United  States. 
***** 

62.  Section  252.219-7002  is  amended 
by  revising  the  clause  date  “(MAY 
1994)”  to  read  “(MAY  1995)”;  and  by 
revising  paragraph  (c)  to  read  as  follows: 

252.219- 7002  Notice  of  small 
disadvantaged  business  set-aside. 
***** 

(c)  Agreement. 

A  small  disadvantaged  business 
manufacturer  or  regular  dealer,  submitting  an 
offer  in  its  own  name,  agrees  to  fiimish  in 
performing  this  contract  only  end  items 
manufactured  or  produced  by  small 
disadvantaged  business  concerns  in  the 
United  States,  except,  as  provided  in  Section 
8051  of  Pub.  L.  103-139  and  Section  8012  of 
Pub.  L.  103-335,  for  contracts  awarded 
during  Bscal  years  1994  and  1995,  a  small 
disadvantaged  business  manufacturer  or 
regular  dealer  owned  by  an  Indian  tribe, 
including  an  Alaska  Native  Corporation, 
agrees  to  furnish  only  end  items 
manufactiued  or  produced  by  small  business 
concerns  in  the  United  States. 
***** 

63.  Section  252.219-7006  is  amended 
by  revising  the  clause  date  “(MAY 
1994)”  to  read  “(MAY  1995)”;  and  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 


252u!1 9-7006  Notice  of  evaluation 
preference  for  small  disadvantaged 
business  concerns. 
***** 

(d)  •  *  * 

(2)  A  small  disadvantaged  business, 
historically  black  college  or  university,  or 
minority  institution  regular  dealer  submitting 
an  offer  in  its  own  name  agrees  to  furnish  in 
performing  this  contract  only  end  items 
manufactured  or  produced  by  small 
disadvantaged  business  concerns,  historically 
black  colleges  or  universities,  or  minority 
institutions  in  the  United  States,  except,  as 
provided  in  Section  8051  of  Pub.  L.  103-139 
and  Section  8012  of  Pub.  L.  103-335,  for 
contracts  awarded  during  fiscal  years  1994 
and  1995,  a  small  disadvantaged  business 
manufactiuer  or  regular  dealer  owned  by  an 
Indian  tribe,  including  an  Alaska  Native 
Corporation,  agrees  to  furnish  only  end  items 
manufactiued  or  produced  by  smali  business 
concerns  in  the  United  States. 
***** 

252.225- 7009  [Amended] 

64.  Section  252.225-7009  is  amended 
to  revise  in  paragraph  (f)(2)(iv)  the 
phrase  “Customs  Division,  International 
Logistics  Office,  201  Varick  Street,  New 
York,  New  York  10014”  to  read 
“Customs  Team,  DCMDN-GNIC,  207 
New  York  Avenue,  Staten  Island,  New 
York,  10305-5013.” 

252.225- 7010  [Amended] 

65.  Section  252.225-7010  is  amended 
to  revise  in  paragraph  (e)  introductory 
text  the  phrase  “Chief,  Customs 
Division,  International  Logistics  Office, 
201  Varick  Street,  New  York,  New  York 
10014”  to  read  “Customs  Team, 
DCMDN-GNIC,  207  New  York  Avenue, 
Staten  Island,  New  York,  10305-5013.” 

66.  Section  252.225-7026  is  amended 
by  revising  the  clause  date  “(APR 
1993)”  to  read  “(MAY  1995)”;  by 
revising  paragraph  (b)(3);  by  adding  a 
new  paragraph  (b)(4);  and  by  revising 
paragraph  (d)  to  read  as  follows: 

252.225- 7026  Reporting  of  contract 
performance  outside  the  United  States. 
***** 

(b) *  *  * 

(D*  *  * 

(2)*  *  * 

(3)  The  Contractor  shall  submit  reports 
required  by  paragraph  (a)(3)  of  this  clause 
within  10  days  of  the  end  of  each 
Government  quarter  to — Deputy  Director  of 
Defense  Procurement  (Foreign  Contracting) 
OUSD(A&T)DP(FC)  Washington,  DC  20301- 
3060 

(4)  The  Offeror/Contractor  shall  submit 
reports  on  DD  Form  2139,  Report  of  Contract 
Performance  Outside  the  United  States. 
Computer-generated  reports  are  acceptable, 
provided  the  report  contains  all  information 
required  by  DD  Form  2139.  Copies  of  DD 
Form  2139  may  be  obtained  from  the 
Contracting  Officer. 

(c)  *  *  * 


(d)  Information  required. 

Information  to  be  reported  on  the  part  of 
this  contract  performed  outside  the  United 
States  (or  outside  the  United  States  and 
Canada  for  reports  required  by  paragraphs 
(a)(1)  and  (a)(2)  of  this  clause)  includes  that 
for — 

(1)  Subcontracts; 

(ii)  Purchases;  and 

(iii)  Intracompany  transfers  when  transfers 
originate  in  a  foreign  location. 

67.  Section  252.225—7035  is  amended 
by  revising  the  clause  date  “(JAN  1994)” 
read  “(MAY  1995)”;  and  by  revising 
paragraph  (c)(2)(ii)  to  read  as  follows: 

252.225- 7035  Buy  American  Act— North 
American  Free  Trade  Agreement 
Implementation  Act — Balance  of  Payments 
Program  Certificate. 

***** 

(c)  *  *  * 

(2) *  *  * 

(i) *  *  * 

(ii)  The  Offeror  certifies  that  the 
following  supplies  are  qualifying 
country  (except  Canada)  end  products: 
***** 

68.  Section  252.225-7036  is  amended 
by  adding  a  new  Alternate  I  (MAY  1995) 
to  read  as  follows: 

252.225- 7036  North  American  Free  Trade 
Agreement  Implementation  Act 
***** 

ALTERNATE  I  (MAY  1995) 

As  prescribed  in  225.408(a)(4)(B)(ii),  add 
the  following  paragraph  (a)(7)  to  the  basic 
clause,  and  substitute  the  following 
paragraph  (c)  in  place  of  paragraph  (c)  of  the 
basic  clause: 

(a)(7)  “Canadian  end  product,”  means  an 
article  that — 

(i)  Is  wholly  the  growth,  product,  or 
manufacturer  of  Canada;  or 

(ii)  Has,  in  the  case  of  an  article  which 
consists  in  whole  or  in  part  of  materials  from 
another  country  or  instrumentality,  been 
substantially  transformed  in  Canada  into  a 
new  and  different  article  of  commerce  with 

a  name,  character,  or  use  distinct  from  that 
of  the  article  or  articles  from  which  it  was 
transformed.  The  term  includes  services 
(except  transportation  services)  incidental  to 
its  supply;  provided,  that  the  value  of  those 
incidental  services  does  not  exceed  that  of 
the  product  itself.  It  does  not  include  service 
contracts  as  such. 

(c)  The  Contractor  agrees  to  deliver  under 
this  contract  only  U.S.  made  end  products 
unless,  in  its  offer,  it  specified  delivery  of 
qualifying  country,  NAFTA  country,  or  non- 
NAFTA  country  end  products  in  the  Buy 
American  Act-North  American  Free  Trade 
Agreement  Implementation  Act-Balance  of 
Payments  Program  Certificate  provision.  An 
offer  certifying  that  a  qualifying  country  end 
product  or  a  Canadian  end  product  will  be 
supplied  requires  the  Contractor  to  supply  a 
qualifying  country  end  product  or  a  Canadian 
end  product,  whichever  is  certified,  or,  at  the 
Contractor’s  option,  a  U.S.  made  end 
product. 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Rules  and  Regulations 


29503 


252.225- 7037  [Amended] 

69.  Section  252.225-7037  is  amended 
to  revise  in  paragraph  (f)(2)(iv)  the 
phrase  “Customs  Division,  International 
Logistics  Office,  201  Varick  Street,  New 
York,  NY  10014”  to  read  “Customs 
Team,  DCMDN-GNIC,  207  New  York 
Avenue,  Staten  Island,  New  York 
10305-5013.” 

70.  Section  252.225-7040  is  added  to 
read  as  follows: 

252.225- 7040  Machine  tool  list 

As  prescribed  in  225.7004-5(c),  use 
the  following  provision: 

Machine  Tool  List  (May  1995) 

The  Government  has  identified  those  items 
listed  as  machine  tool  accessories  which  are 
not  listed  in  the  schedule  as  separate  line 
items.  The  Offeror  must  also  list  any 
accessories  to  be  provided  which  are  not 
specifically  required  by  the  specifications. 
Where  the  machine  tool  accessory  is  not  of 
U.S.  or  Canadian  origin,  as  defined  in  the 
Preference  for  United  States  and  Canadian 
Valves  and  Machine  Tools  clause  of  this 
solicitation,  indicate  the  country  in  which 
the  accessory  was  manufactured  and  the  cost 
of  the  accessory. 


(End  of  provision) 

71.  Section  252.235-7010  is  added  to 
read  as  follows: 


252.235-7010  Acknowledgment  Of  support 
and  disclaimer. 

As  prescribed  in  235.071(c),  use  the 
following  clause: 

Acknowledgment  of  Support  and  Disclaimer 
(May  1995) 

(a)  The  Contractor  shall  include  an 
acknowledgment  of  the  Government’s 
support  in  the  publication  of  any  material 
based  on  or  developed  under  this  contract, 
stated  in  the  following  terms:  This  material 
is  based  upon  work  supported  by  the  (name 
of  contracting  agency(ies))  under  Contract 
No.  (Contracting  agency(ies)  contract 
numberfs)). 

(b)  All  material,  except  scientific  articles  or 
papers  published  in  scientiBc  journals,  must, 
in  addition  to  any  notices  or  disclaimers  by 
the  Contractor,  also  contain  the  following 
disclaimer:  Any  opinions,  hndings  and 
conclusions  or  recommendations  expressed 
in  this  material  are  those  of  the  authorfs)  and 
do  not  necessarily  reflect  the  views  of  the 
(name  of  contracting  agency(ies)). 

(End  of  clause) 


72.  Section  252.235-7011  is  added  to 
read  as  follows: 

252.235-701 1  Final  scientific  or  technical 
report 

As  prescribed  in  235.071(d),  use  the 
following  clause: 

Final  Scientific  or  Technical  Report  (May 
1995) 

The  Contractor  shall  submit  two  copies  of 
the  approved  scientific  or  technical  report 
delivered  under  this  contract  to  the  Defense 
Technical  Information  Center  (DTIC),  Attn: 
DTlC-)CXi;,  Cameron  Station,  Alexandria,  VA 
22304-6145.  The  Contractor  shall  include  a 
completed  Standard  Form  298,  Report 
Documentation  Page,  with  each  copy  of  the 
report.  For  submission  of  reports  in  other 
than  paper  copy,  contact  the  Defense 
Technical  Information  Center,  Attn;  DTIC- 
CXD,  Cameron  Station,  Alexandria,  VA  22304- 
6145. 

(End  of  clause) 

252.237-7022  [Amended] 

73.  Section  252.237-7022  is  amended 
by  revising  the  clause  date  “(JUL  1994)” 
to  read  “(MAY  1995)”  and  by  revising 
at  their  second  occurrence  the  words 
“the  local”  to  read  “such.” 

74.  Section  252.247-7021  is  revised  to 
read  as  follows: 

252.247-7021  Returnable  containers  other 
than  cylinders. 

As  prescribed  in  247.305-70,  use  the 
following  clause: 

Returnable  Containers  Other  Than  Cylinders 
(May  1995) 

.  (a)  Returnable  container,  as  used  in  this 
clause,  includes  reels,  spools,  drums, 
carboys,  liquid  petroleum  gas  containers,  and 
other  returnable  containers  when  the 
Contractor  retains  title  to  the  container. 

(b)  Returnable  containers  shall  remain  the 
Contractor’s  property  but  shall  be  loaned 
without  charge  to  the  Government  for  a 

period  of _ (insert  number  of  days) 

calendar  days  after  delivery  to  the  f.o.b.  point 
specified  in  the  contract.  Beginning  with  the 
first  day  after  the  loan  period  expires,  to  and 
including  the  day  the  containers  are 
delivered  to  the  Contractor  (if  the  original 
delivery  was  f.o.b.  origin)  or  are  delivered  or 
are  made  available  for  delivery  to  the 
Contractor’s  designated  carrier  (if  the  original 
delivery  was  f.o.b.  destination),  the 
Government  shall  pay  the  Contractor  a  rental 

of  $ _ (insert  dollar  amount  for  rental) 

per  container  per  day,  computed  separately 
for  containers  for  each  type,  size,  and 
capacity,  and  for  each  point  of  delivery 
named  in  the  contract.  No  rental  shall  accrue 
to  the  Contractor  in  excess  of  the  replacement 
value  per  container  specified  in  paragraph  (c) 
of  this  clause. 

(c)  For  each  container  lost  or  damaged 
beyond  repair  while  in  the  Government’s 
possession,  the  Government  shall  pay  to  the 
Contractor  the  replacement  value  as  follows, 
less  the  allocable  rental  paid  for  that 
container: 


(Insert  the  container  types,  sizes,  capacities, 
and  associated  replacement  values.) 

These  containers  shall  become  Government 
property. 

(d)  If  any  lost  container  is  located  within 

_ (insert  number  of  days)  calendar  days 

after  payment  by  the  Government,  it  may  be 
returned  to  the  Contractor  by  the 
Government,  and  the  Contractor  shall  pay  to 
the  Government  the  replacement  value,  less 
rental  computed  in  accordance  with 
paragraph  (b)  of  this  clause,  beginning  at  the 
expiration  of  the  loan  period  specified  in 
paragraph  (b)  of  this  clause,  and  continuing 
to  the  date  on  which  the  container  was 
delivered  to  the  Contractor. 

(End  of  clause) 

75.  Section  252.247-7025  is  revised  to 
read  as  follows: 

252.247-7025  Reflagging  or  repair  work. 

As  prescribed  in  247.573(d),  use  the 
following  clause: 

Reflagging  or  Repair  Work  (May  1995) 

(a)  Definition. 

Reflagging  or  repair  work,  as  used  in  this 
clause,  means  work  performed  on  a  vessel — 

(1)  To  enable  the  vessel  to  meet  applicable 
standards  to  become  a  vessel  of  the  United 
States;  or 

(2)  To  convert  the  vessel  to  a  more  useful 
military  configuration. 

(b)  Requirement.  Unless  the  Secretary  of 
Defense  waives  this  requirement,  reflagging 
or  repair  work  shall  be  performed  in  the 
United  States  or  its  territories,  if  the 
reflagging  or  repair  work  is  performed — 

(1)  On  a  vessel  for  which  the  Contractor 
submitted  an  offer  in  response  to  the 
solicitation  for  this  contract;  and 

(2)  Prior  to  acceptance  of  the  vessel  by  the 
Government. 

(End  of  clause) 

76.  Section  252.249-7002  is  amended 
by  revising  the  clause  date  “(MAY 
1994)”  to  read  “(MAY  1995)”  and  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

252.249-7002  Notification  of  proposed 
program  termination  or  reduction. 
***** 

(c) ‘  *  * 

(1)  Each  employee  representative  of  the 
Contractor’s  employees  whose  work  is 
related  to  the  program  and  who  may  be 
impacted  in  the  event  of  a  termination  or 
substantial  reduction;  or 
***** 

77.  Section  252.251-7000  is  amended 
by  revising  the  clause  date  “(DEC 
1991)”  to  read  “(MAY  1995)”;  by 
revising  paragraph  (d)(4);  and  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

252.251-7000  Ordering  from  Government 
supply  sources. 

***** 

(d) .  »  * 

(D*  *  * 

(2) *  *  * 

(3) ‘  •  * 
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(4)  Pay  invoices  from  Government  supply 
sources  promptly.  For  purchases  made  from 
DoD  supply  sources,  this  means  within  30 
days  of  the  date  of  a  proper  invoice  (see  also 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  251.105).  For  purposes 
of  computing  interest  for  late  Contractor 
payments,  the  Government’s  invoice  is 
deemed  to  be  a  demand  for  payment  in 
accordance  with  the  Interest  clause  of  this 
contract.  The  Contractor’s  failure  to  pay  may 
also  result  in  the  DoD  supply  source  refusing 
to  honor  the  requisition  (see  DFARS 
251.102(f))  or  in  the  Contracting  Officer 
tenninating  the  Contractor’s  authorization  to 
use  DoD  supply  sources.  In  the  event  the 
Contracting  Officer  decides  to  terminate  the 
authorization  due  to  the  Contractor’s  failure 
to  pay  in  a  timely  manner,  the  Contracting 
Officer  shall  provide  the  Contractor  with 
prompt  written  notice  of  the  intent  to 
terminate  the  authorization  and  the  basis  for 
such  action.  The  Contractor  shall  have  10 
days  after  receipt  of  the  Govenunent’s  notice 
in  which  to  provide  additional  information 
as  to  why  the  authorization  should  not  be 
terminated.  Such  termination  shall  not 
provide  the  Contractor  with  an  excusable 
delay  for  failure  to  perform  or  complete  the 
contract  in  accordance  with  the  terms  of  the 
contract,  and  the  Contractor  shall  be  solely 
responsible  for  any  increased  costs. 

(e) *  *  * 

(f)  Government  invoices  shall  be  submitted 
to  the  Contractor’s  billing  address,  and 
Contractor  payments  shall  be  sent  to  the 
Government  remittance  address  specified 
below: ' 

Contractor’s  Billing  Address  (include  point  of 
contact  and  telephone  number): 

Govenunent  Remittance  Address  (include 
point  of  contact  and  telephone  number): 

(End  of  clause) 

PART  253— FORMS 

78.  Section  253.209-1  is  amended  by 
revising  paragraph  (a)(i)(E)  to  read  as 
follows: 

253.209-1  Responsible  prospective 
contractors. 

(a)*  *  * 

(i)*  *  * 

(E)  Accounting  system  and  related  internal 
controls.  An  assessment  by  the  auditor  of  the 
adequacy  of  the  prospective  contractor’s 
accounting  system  and  related  internal 
controls  as  defined  in  242.7501,  Definition. 
Normally,  a  contracting  officer  will  request 
an  accounting  system  review  when  soliciting 
and  awarding  cost-reimbursement  or 
incentive  type  contracts,  or  contracts  which 
provide  for  progress  payments  based  on  costs 
or  on  a  percentage  or  stage  of  completion. 
***** 

253.215-70  [Amended] 

79.  At  the  end  of  section  253.215-70, 
Form  253.303-2139,  Report  of  Contract 
Performance  Outside  the  United  States, 
is  added  in  numerical  order  to  the 
DFARS  Form  List. 


Appendix  C  to  Chapter  2 

80.  Appendix  C  to  Chapter  2,  Section 
C-207.5  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

C-207.5  Subcontractor 
responsibility  and  vendor  performance 
rating  system  (IIG5). 

(a)  •  *  * 

(b)  Vendor  performance  rating  systems. 
Contractor  vendor  performance  rating 
systems  may  be  a  valuable  element  in  the 
contractor’s  selection  of  subcontractors  that 
offer  the  greatest  value  to  the  Government. 
State  in  the  report  whether  the  contractor  has 
a  vendor  rating  system.  If  the  contractor  has 
a  system  in  place,  evaluate  its  efrectiveness 
in  selecting  sources.  Consider  whether  the 
system — 

(1)  Allows  consistency  of  comparisons 
among  competing  subcontractors; 

(2)  Protects  rating  information; 

(3)  Provides  appropriate  documentation  for 
each  element  rated; 

(4)  Allows  adequate  opportunities  for  new 
subcontractors  to  compete; 

(5)  Provides  for  evaluations  by  appropriate 
functional  areas;  and 

(6)  Is  kept  current  and  accurate. 

(FR  Doc.  95-13061  Filed  6-2-95;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1831  and  1852 

RIN  2700-AB82 

Revision  to  NASA  FAR  Supplement 
Coverage  on  Precontract  Costs 

agency:  Office  of  Procurement, 
Acquisition  Liaison  Division,  National 
Aeronautics  £md  Space  Administration 
(NASA). 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  pertaining  to  precontract 
costs  to  specify  the  content  of  letters  to 
contractors  which  authorize  the 
inciurence  of  precontract  costs,  make 
clear  the  circiunstances  when 
precontract  costs  would  be  appropriate, 
and  clarify  that  precontract  costs  are  not 
allowable  unless  the  clause  “Precontract 
Costs’’  is  included  in  the  contract.  In 
addition,  the  rule  revises  the 
prescription  for  the  clause  to  allow  its 
use  in  other  than  cost-reimbursement 
contracts.  Also,  the  rule  changes  the 
title  of  that  clauses  from  “Date  of 
Incurrence  of  Costs”  to  “Precontract 
Costs”  to  more  accurately  reflect  its 
purpose. 

EFFECTIVE  DATE:  July  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  Le  Cren,  (202)  358-0444. 


SUPPLEMENTARY  INFORMATION: 
Background 

NASA  proposed  to  amend  its 
regulation  on  precontract  costs,  59  FR 
33254,  6/28/94.  The  rule  is  intended  to 
provide  standardization  in  the  contents 
of  the  Agency’s  precontract  cost  letters 
to  contractors,  make  clear  the 
circumstances  when  precontract  costs 
would  be  appropriate,  clarify  that  the 
precontract  cost  clause  is  required  in  the 
contract  in  order  for  such  costs  to  be 
allowable,  and  changes  the  title  of  the 
precontract  cost  clause  to  more 
accurately  reflect  its  purpose. 

The  only  public  comments  submitted 
were  from  an  industry  association.  The 
association  considers  the  FAR  coverage 
to  be  adequate  and  “strongly  opposes 
the  proposed  revision  as  an 
unwarranted  and  unnecessary 
restriction  of  the  FAR  provisions 
governing  percontract  costs.”  NASA’s 
coverage  differs  from  the  FAR  cost 
principle  by  making  precontract  costs 
imallowable  imless  the  NASA 
precontract  costs  clause  is  included  in 
the  contract. 

The  public  comments  were  reviewed 
and  considered.  The  proposed  rule  was 
determined  to  be  compliant  with  the 
FAR  as  it  utilizes  advance  agreements 
whose  terms  are  incorporated  in  the 
affected  contracts.  In  addition,  the  rule 
prevents  the  types  of  litigation 
identified  by  ^e  commenter. 
Furthermore,  NASA  believes  the  need  to 
incur  precontract  costs  should  be 
disclosed  and  only  incurred  when 
authorized. 

Although  no  change  was  made  to  the 
proposed  rule  based  on  the  public 
comments,  the  rule  has  been  revised  as 
a  result  of  our  review  due  to  the  public 
comments.  The  final  rule  eliminates  the 
need  for  the  Precontract  Costs  clause  in 
firm-fixed-price  contracts  emd  fixed- 
price  contracts  with  an  economic  price 
adjustment.  The  background  for  the 
proposed  rule  stated  ^at  the  clause  was 
appropriate  for  the  firm-fixed  price 
contracts  as  the  FAR  Part  31  cost 
principles  would  apply  in  the  case  of  a 
termination.  While  that  is  true,  FAR 
49.113,  Cost  principles,  also  states  that 
the  Part  31  cost  principles  are  subject  to 
the  general  principles  of  49.201.  That 
section  states  that  the  primary  objective 
of  a  termination  settlement  is  to 
compensate  the  contractor  fairly  for  the 
work  done  and  the  parties  may  agree  on 
a  total  amoimt  to  be  paid  the  contractor 
without  agreeing  on  or  segregating  the 
particular  elements  of  costs  or  profit 
comprising  that  amount.  Therefore,  the 
cost  principles  are  viewed  as  a  guide 
and  not  required  for  reaching  an 
agreement  by  cost  element,  eliminating 
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the  need  of  a  precontract  cost  clause  for 
such  contracts. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  This  rule  does  not 
impose  any  reporting  or  record  keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1831 
and  1852 

Government  prociuoment. 

Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Prixurement. 

Accordingly,  48  CFR  Parts  1831  and 
1852  are  amended  as  follows. 

1.  The  authority  citation  for  48  CFR 
Parts  1831  and  1852  continues  to  read 
as  follows: 

Authority:  41  U.S.C.  2473(c)(1). 

PART  1831— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2.  Section  1831.205-32  is  revised  to 
read  as  follows: 

1831.205-32  Precontract  costs. 

(a)  The  authorization  of  precontract 
costs  is  not  encouraged  and  shall  be 
granted  only  when  there  will  be  a  sole 
source  award  or  a  single  offeror  has 
been  selected  for  negotiations  as  the 
result  of  a  competitive  procurement,  the 
criteria  at  FAR  31.205—32  are  met,  and 

a  written  request  and  justification  has 
been  submitted  to  and  approved  by  the 
procurement  officer.  The  authorization 
of  precontract  cost  shall  not  apply  to 
firm-fixed-price  contracts  and  fixed- 
price  contracts  with  economic  price 
adjustment.  The  justification  shall: 

(1)  Substantiate  the  necessity  for  the 
contractor  to  proceed  prior  to  contract 
award, 

(2)  Specify  the  start  date  of  such 
contractor  effort, 

(3)  Identify  the  total  estimated  time  of 
the  advanced  efiort,  and 

(4)  Specify  the  cost  limitation. 

(b)  Authorization  to  the  contractor  to 
incur  precontract  costs  shall  be  in 
writing  and  shall: 

(1)  Specify  the  start  date  for 
incurrence  of  such  costs. 


(2)  Specify  a  limitation  on  the  total 
amount  of  precontract  costs  which  may 
be  incurred, 

(3)  State  that  the  costs  are  allowable 
only  to  the  extent  they  would  have  been 
if  incurred  after  the  contract  had  been 
entered  into,  and 

(4)  State  that  the  Government  is  under 
no  obligation  to  reimburse  the 
contractor  for  any  costs  imless  a 
contract  is  awarded. 

(c)  Precontract  costs  shall  not  be 
allowable  unless  the  clause  at  1852.231- 
70,  Precontract  Costs,  is  included  in  the 
contract. 

3.  Section  1831.205-70  is  revised  to 
read  as  follows: 

1831 .205-70  Contract  clause'. 

The  contracting  officer  shall  insert  the 
clause  at  1852.231-70,  Precontract 
Costs,  in  contracts  for  which  specific 
coverage  of  precontract  costs  is 
authorized  under  1831.205-32. 

4.  Section  1852.231-70  is  revised  to 
read  as  follows: 

1852.231-70  Precontract  costs. 

As  prescribed  in  1831.205-70,  insert 
the  following  clause: 

Precontract  Costs 
(June  1995) 

The  contractor  shall  be  entitled  to 
reimbursement  for  costs  incurred  on  or  after 

_ in  an  amount  not  to  exceed 

$ _ that,  if  incurred  after  this  contract 

had  been  entered  into,  would  have  been 
reimbursable  under  this  contract. 

(End  of  clause) 

[FR  Doc.  95-13631  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  7510-41-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

p.D.  090892B] 

RIN  0648-AD44 

Groundfish  of  the  Gulf  of  Aiaska; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  contains  a 
correction  to  a  final  regulation  (I.D. 
090892B)  that  was  published  on 
Wednesday,  October  5, 1994.  The 
regulation  established  standard 
groundfish  product  types  and  standard 
product  recovery  rates  (PRRs)  for 
purposes  of  managing  the  groimdfish 
fisheries  off  Alaslm. 

EFFECTIVE  DATE:  November  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
dlatherine  Belli,  301-713-2341. 

SUPPLEMENTARY  INFORMATION:  On 
October  5, 1994  (59  FR  50699),  NMFS 
published  a  final  rule  establishing 
standard  groundfish  product  types  and 
standard  PRRs  for  the  groundfish 
fisheries  ofi  Alaska.  The  final  rule  was 
effective  November  4, 1994,  NMFS 
issued  a  correction  to  that  rule  on 
November  2, 1994  (59  FR  54841), 
adding  amendatory  instruction  3  that 
correctly  amended  §  672.20.  The 
October  5, 1994,  rule  included  Table  1 
to  §  672.20,  but  inadvertently  omitted 
the  amendatory  instructions  to  add 
Table  1  to  the  section.  This  notice 
corrects  this  oversight  and  adds  Table  1 
to  §672.20. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  5, 1994  (59  FR  50699),  of  the 
final  regulations  (I.D.  090892B),  which 
were  the  subject  of  FR  Doc.  94-24637, 
is  corrected  as  follows: 

Table  1  to  §  672.20  [Corrected] 

On  page  50702,  before  the  begiiming 
of  Table  1  to  §  672.20,  amendatory 
instruction  3a.  is  added  to  read  as 
follows: 

“3a.  Section  672.20  is  amended  by 
adding  a  new  Table  1  at  the  end  of 
§  672.20  to  read  as  follows:”. 

Dated:  May  30, 1995 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  95-13684  Filed  6-2-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Grain  inspection,  Packers  and 
Stockyards  Administration 

9  CFR  Part  201 

RIN0590-AA09 

Regulations  and  Statements  of  General 
Policy  Issued  Under  the  Packers  and 
Stockyards  Act  Scales  &  Weighing, 
Restrictions  of  Competition,  Records, 
Packer  Financial,  Packer-Custom 
Feeding  and  DealerfOrder  Buyer 
Arrangements,  Meat  Packer  ^les  and 
Purchase  Contracts,  Gifts  to 
Government  Employees,  and  Packer/ 
Dealer  Service  Charges 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rules;  review  of 
existing  regulations. 

SUMMARY:  The  Packers  and  Stockyards 
Programs,  Grain  Inspection,  Packers  and 
Sto^yards  Administration,  is  currently 
reviewing  all  regulations  and  policy 
statements  issued  under  the  provisions 
of  the  Packers  and  Stockyards  (P&S) 

Act.  Review  of  20  regulations  and 
statements  of  general  policy,  which 
have  been  identified  as  Group  n,  has 
been  completed.  As  a  result  of  the 
review,  this  document  proposes  to 
modify  six  trade  practice  regulations 
and  retain  seven  regulations  and  seven 
statements  of  genei^  policy  in  their 
present  form. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Deputy  Administrator,  Packers  and 
Stockyards  Programs,  Grain  Inspection, 
Packers  and  Stockyards  Administration, 
Room  3039  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250-2810.  Comments  received 
may  be  inspected  during  normal 
business  hours  in  the  Office  of  the 
Deputy  Administrator. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
VanAckeren,  Acting  Director,  Livestock 
Marketing  Division,  (202)  720-6951,  or 


Tommy  Morris,  Director,  Packer  and 
Poultry  Division,  (202)  720-7363. 

SUPPLEMENTARY  INFORMATION:  Advance 
Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  (57 
FR  42515)  on  September  15, 1992. 
Comments  were  solicited,  at  that  time, 
concerning  the  relevance  and 
importance  of  each  regulation  and 
statement  of  general  policy  to  today’s 
livestock,  meat,  and  poultry  industries, 
and  which  sections  should  be  retained, 
modified  or  removed.  To  complete  the 
review  process,  the  rules  covered  by  the 
Advance  Notice  of  Proposed 
Rulemaking  were  divided  into  three 
groupings  and  this  docmnent  relates  to 
those  rules  identified  as  Group  n. 

In  response  to  a  request  for  comments 
in  the  Advance  Notice  of  Proposed 
Rulemaking,  the  Agency  received  a  total 
of  fourteen  comments  relating  to  the 
rules  in  Group  n.  Comments  were 
received  from  five  livestock  producer 
and  trade  associations,  two  legal  service 
groups  representing  producer  and 
poultry  grower  associations,  four 
poultry  grower  associations,  two 
livestock  marketing  interests,  and  one 
livestock  auction  market. 

Six  comments  were  received 
recommending  modification  of  §  201.49. 
This  regulation  requires  that  interested 
parties  be  furnished  certain  specified 
information  in  transactions  that  are 
based  on  the  weight  of  livestock  and 
live  poultry:  The  generation, 
distribution,  and  maintenance  of  scale 
tickets  is  a  necessary  part  of  this 
process.  One  comment  recommended  a 
modification  to  the  current  regulations 
to  specify  that  all  scales,  including  those 
used  to  purchase  livestock  on  a  dressed 
weight  basis,  be  equipped  with  printing 
devices.  Five  comments  recommended 
that  the  current  regulations  be  modified 
to  require  that  scale  tickets,  similar  to 
those  required  for  livestock  and  poultry, 
be  made  a  requirement  for  poultry  feed 
delivered  to  growers  where  feed  weight 
is  part  of  the  grower’s  compensation 
formula.  The  commentors  proposed  that 
the  feed  scale  printing  device  print  the 
time  and  date  on  the  ticket.  These  same 
five  commentors  also  recommended  a 
modification  to  the  existing  regulations 
to  emphasize  the  civil  pen^ties  of  up  to 
$10,000  per  livestock  weighing  offense 
that  are  currently  available  imder 
section  203  of  the  P&S  Act  (7  U.S.C 
193). 


The  same  six  commentors  also 
proposed  revision  of  §  201.71  which 
requires  that  all  scales  used  by 
stockyard  owners,  market  agencies, 
dealers,  packers,  and  live  poultry 
dealers  1^  installed,  maintained,  and 
operated  to  insure  accurate  weights  and 
requires  that  all  scales  used  to  weigh 
livestock  and  live  poultry,  with  the 
exception  of  monorail  scales,  be 
equipped  with  a  printing  device. 

The  Agency  proposes  to  amend 
subsection  (a)  of  §  201.49  by  modifying 
the  last  sentence  to  specifically  state 
that  all  scales  used  to  purchase  livestock 
on  a  dressed  weight  basis  be  equipped  ... 
with  printing  devices.  The  Agency  also 
proposes  to  amend  subsection  (b)  of 
§  201.49  to  require  weighmaster 
identification  on  executed  poultry  scale 
tickets  that  is  uniform  with 
identification  required  by  livestock 
weighers.  The  Agency  is  considering 
addressing  the  issue  of  poultry  feed 
weighing  where  feed  weight  is  a  part  of 
the  grower’s  compensation  formula 
under  a  separate  rulemaking. 

The  Agency  adopts  standards, 
specifications,  and  tolerances  as 
approved  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  and 
printed  in  NIST  Handbook  44.  The 
Agency  proposes  to  amend  subsection 
(a)  of  §  201.71  to  incorporate  by 
reference  the  1995  edition  of  NIST 
Handbook  44  to  replace  references  to 
the  currently  adopted  1989  edition,  as 
the  1995  handbook  contains  the  most 
current  standards,  specifications,  and 
tolerances  approved  by  NIST.  The 
Agency  also  proposes  to  amend 
subsection  (b)  of  §  201.71  to  specifically 
require  that  scales  used  to  purchase 
livestock  on  a  carcass  weight  basis  be 
equipped  with  printing  devices.  The 
Agency  is  considering  addressing  the 
issue  of  poultry  feed  weighing  where 
feed  weight  is  a  part  of  the  grower’s 
compensation  formula  under  a  separate 
rulemaking. 

Section  201.55  requires  that 
purchases  and  sales  of  livestock  be 
made  on  the  basis  of  actual  weights  and 
that  any  adjustments  to  the  weights  be 
fully  and  accmrately  explained  on  the 
accountings.  The  Agency  proposes  to 
amend  §  201.55  by  modifying  the  first 
sentence  to  include  the  purchase,  sale, 
acquisition,  and  settlement  of  live 
poultry.  This  proposed  change  will 
provide  uniform  requirements  for 
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livestock  and  live  poultry.  No  comments 
were  received  concerning  this  section. 

No  comments  were  received 
concerning  the  modification  of 
§  201.73-1.  The  Agency  proposes  a 
technical  change  to  §  201.73-1  to  more 
accurately  reflect  where  forms  are 
available  and  where  they  are  to  be  filed. 

Three  comments  were  received 
concerning  the  modification  of  §  201.98. 
This  regulation  prohibits  packers  and 
dealers  from  charging  commission, 
yardage,  or  other  selling  fees  to  livestock 
sellers.  Of  the  three  comments,  one  was 
received  from  each  of  the  following:  a 
trade  association,  a  livestock  auction 
market,  apd  an  agricultural  cooperative. 
One  comment  recommended  modifying 
the  current  regulation  to  exempt  charges 
for  services  that  are  mandated  by  law  or 
regulation  from  this  prohibition.  The 
other  two  comments  recommended  a 
modification  that  would  only  prohibit 
this  practice  if  it  resulted  in 
anticompetitive  behavior  or  was  not 
disclosed  to  the  seller. 

The  Agency  proposes  to  amend 
§  201.98  by  adding  the  wording,  “unless 
the  charge  is  for  services  mandated  by 
law  or  statute”,  at  the  end  of  the  last 
sentence  of  the  regulation.  This  change 
would  allow  buyers  to  charge  for 
services  rendered  at  the  time  livestock 
is  received,  such  as  animal 
identification,  provided  the  service  is 
necessary  to  comply  with  statutory 
requirements. 

No  comments  were  received 
concerning  the  modification  of 
§  201.108-1.  This  regulation  consists  of 
instructions  for  live  poultry  weighers 
that  inform  them  of  requirements  and 
procedures  which  must  be  followed  in 
order  to  assure  acciirate  weighing  of  live 
poultry  on  vehicle  scales. 

The  Agency  proposes  to  amend  and 
update  §  201.108-1  by  incorporating 
instructions  for  weighing  live  poultry  on 
electronic  scales  with  digital  readouts. 
Currently,  §201.108-1  contains 
instructions  for  weighing  live  poultry  on 
weighbeam  and  dial  scales,  but  does  not 
include  electronic  scales.  We  also 
propose  to  amend  the  regulation  to 
assure  uniformity  of  requimments  for 
weighing  livestock  and  poultry. 

A  review  of  the  following  regulations 
and  statements  of  general  policy  has 
been  completed  and  the  Agency 
proposes  to  retain  each  in  its  present 
form: 

§  201.53  Persons  subject  to  the  Act  not  to 
circulate  misleading  reports  about 
market  conditions  or  prices. 

§  201.69  Furnishing  information  to 
competitor  buyers. 

§  201.70  Restriction  or  limitation  of 

competition  between  packers  and  dealers 
prohibited. 


§  201.73  Scale  operators  to  be  qualified. 

§  201.76  Rewei^ing. 

§  201.100  Records  to  be  furnished  poultry 
growers  and  sellers. 

§  201.200  Sale  of  livestock  to  a  packer  on 
credit. 

§  203.2  Statement  of  general  policy  with 
respect  to  the  giving  by  meat  packers  of 
meat  and  other  gifts  to  Government 
employees. 

§  203.4  Statement  with  respect  to  the 
disposition  of  records  by  packers,  live 
poultry  dealers,  stockyaiid  owners, 
market  agencies  and  dealers. 

§  203.7  Statement  with  respect  to  meat 
packer  sales  and  purchase  contracts. 

§  203.15  Trust  benefits  under  sections  206 
and  207  of  the  Act. 

§  203.16  Mailing  of  checks  in  payment  for 
livestock  purchased  for  slaughter,  for 
cash  and  not  on  credit. 

§  203.18  Statement  with  respect  to  packers 
engaging  in  the  business  of  custom 
feeding  livestock. 

§  203.19  Statement  with  respect  to  packers 
engaging  in  the  business  of  livestock 
dealers  or  buying  agencies. 

In  the  process  of  reviewing  these 
regulations,  it  was  determined  that  they 
were  necessary  to  the  efficient  and 
effective  enforcement  of  the  P&S  Act 
and  to  the  orderly  conduct  of  the 
marketing  system.  The  absence  of  any  of 
the  regulations  would  be  detrimental  to 
the  industry  and  could  result  in 
increased  litigation. 

Comments  received  pursuant  to  the 
Advance  Notice  of  Proposed 
Rulemaking  concerning  §§  203.2,  203.15 
and  203.16  were  generally  in  support  of 
retaining  each  in  its  present  form.  No 
comments  were  received  concerning 
§§201.69,  201.200  and  203.7. 

Five  comments  were  received 
concerning  modification  of  §  201.53. 

This  regulation  prohibits  packers,  live 
poultry  dealers,  stockyard  owners, 
market  agencies,  or  dealers  fiom 
knowingly  making,  issuing,  or 
circulating  false  or  misleading  reports 
concerning  market  conditions  or  prices 
on  the  sale  of  livestock,  meat,  or  live 
poiiltry.  One  comment  came  fittm  a 
legal  service  group  representing  a 
poultry  grower  association  and  four 
fiom  poetry  grower  associations 
recommending  that  the  regulation  be 
broadened  to  prohibit  the  distribution  of 
false  or  misleading  information  about 
the  income  contract  growers  receive  or 
could  expect  to  receive  in  a  contract 
growing  arrangement.  The  Agency  is  not 
proposing  any  changes  in  the 
requirements  of  §  201.53  and  believes 
the  regulation,  as  written,'adequately 
specifies  that  the  Agency  considers  it  an 
unfair  practice  under  section  202  of  the 
P&S  Act  to  disseminate  false  or 
misleading  market  information. 

Two  comments  were  received 
concerning  modification  of  §  201.70. 


This  regulation  requires  that  packers 
and  defers  operate  their  Uvestock 
buying  operations  in  competition  with, 
and  independently  of,  one  another  to 
avoid  a  restriction  of  competition.  The 
conunents  came  fix>m  a  trade  association 
and  a  livestock  auction  market  and 
recommended  that  the  regulation  be 
limited  to  cover  only  those  situations 
that  result  in  anticompetitive  behavior. 
The  Agency  is  not  proposing  any 
changes  in  the  current  requirements  of 
§  201.70,  as  the  regulation,  coupled  with 
ffie  provisions  of  ffie  P&S  Act,  is 
adequate  to  ensure  that  the  intent  of  the 
Act  is  not  compromised. 

Five  comments  were  received 
concerning  modification  of  §  201.73. 

This  regulation  requires  that  stockyard 
owners,  market  agencies,  dealers, 
packers,  and  live  poultry  dealers 
employ  only  qualified  persons  to 
operate  their  scales  and  requires  that 
such  employees  operate  the  scales  in 
accordance  with  the  regulations.  One 
comment  came  from  a  legal  service 
group  representing  a  poultry  grower 
association  and  four  from  poultry 
grower  associations  recommending  that 
the  regulation  be  broadened  to  require 
live  poultry  dealers  to  employ  qualified 
weighmasters  to  weigh  poultry  feed 
delivered  to  contract  poultry  growers. 
The  s€une  five  commentors 
recommended  that  §  201.76,  which 
requires  stockyard  owners,  market 
agencies,  dealers,  packers  and  live 
poultry  dealers  to  reweigh  livestock, 
livest(^  carcasses,  or  live  poultry  on 
request  of  any  authori2»d  representative 
of  the  Secretary,  be  broadened  to 
include  poultry  feed  in  the  reweighing 
requirements.  The  Agency  is  proposing 
no  changes  to  §  201.73  or  §  201.76.  The 
Agency  is  considering  addressing  the 
issue  of  poultry  feed  weighing  where 
feed  weight  is  a  part  of  the  grower’s 
compensation  formula  under  a  separate 
rulemaking. 

Seven  comments  were  received 
concerning  modification  of  §  201.100. 
This  regulation  requires  that  poultry 
growing  agreements  be  written  and  that 
they  contain  essential  specified 
elements.  It  also  provides  that  growers 
are  entitled  to  receive  documents 
necessary  for  independent  verification 
of  their  settlement.  Two  comments  were 
received  fit>m  legal  service  groups 
representing  poultry  producers,  foiu- 
finm  poultry  growers  associations,  and 
one  from  a  producer  association.  Five  of 
the  seven  comments  recommended 
adding  language  to  subsection  (d)  to 
prohibit  employees  of  live  poultry 
dealers  who  also  raise  poultry  under 
growing  arrangements  with  the  dealer 
by  whom  they  are  employed  firom  being 
included  in  a  grouping  or  ranking  of 
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poultry  growers.  One  comment 
recommended  expanding  subsection  (a) 
to  include  livestock.  The  seventh 
comment  recommended  that  this 
regulation  be  diligently  enforced  to 
ensure  that  growers  have  sufficient 
information  to  understand  their 
settlement  checks.  Past  investigations  of 
growout  arrangements  have  not  shown 
that  employees  of  a  live  poultry  dealer, 
who  also  happen  to  raise  poultry,  have 
an  inherent  advantage  over  other 
contract  growers  that  would  warrant 
prohibiting  employee  and  nonemployee 
contract  growers  from  being  grouped 
together.  Further,  the  Agency  is  aware 
that  more  and  more  livestock  is  being 
produced  under  various  contractual 
arrangements,  however,  other 
provisions  of  the  statute  and  regulations 
have  been  sufficient  to  address  concerns 
thus  far.  Therefore,  the  Agency  is  not 
proposing  any  changes  in  §  201.100. 

Six  comments  were  received 
concerning  modification  of  §  203.4.  This 
policy  statement  notifies  persons  subject 
to  the  P&S  Act  that  certain  records  may 
be  disposed  of  after  a  specific  period  of 
time.  It  also  states  that  the  Deputy 
Administrator  may  require  that  records 
should  he  retained  for  a  longer  period 
pending  completion  of  an  investigation. 
The  policy  statement  advises  that  if 
records  are  disposed  of  before  the 
specified  periods,  the  Agency  will 
consider  taking  formal  action.  One 
comment  was  received  from  a  legal 
service  group  representing  a  poultry 
grower  association,  four  from  poultry 
grower  associations,  and  another  from  a 
producers  association.  One  comment 
recommended  no  change  and  the  other 
five  recommended  modifying  the  policy 
statement  to  require  that  records  be 
maintained  for  a  5-year  period.  This 
section  has  not  caused  problems  in 
administering  the  provisions  of  the  P&S 
Act.  Further,  the  Agency  has  the 
authority  to  require  that  records  he 
retained  for  longer  periods  when 
deemed  necessary. 

Four  comments  were  received 
concerning  modifications  of  §  203.18. 
This  policy  statement  notifies  packers 
that  ownership  or  operation  of  custom 
feedlots  may,  imder  certain 
circumstances,  result  in  a  conflict  of 
interest  or  anticompetitive  violations.  It 
suggests  packers  consult  with  the 
Agency  before  commencing  such 
activity.  All  four  comments  were  from 
producer  associations.  Two  comments 
recommend  section  (c)  be  modified  to 
require  consultation  with  the  Agency 
prior  to  acquiring,  merging  with,  or 
operating  a  custom  feedlot.  The  two 
other  comments  recommend  a  strict 
prohibition  against  packers  owning  or 
operating  custom  feedlots.  While  the 


Agency  continues  to  be  concerned  about 
potential  conflicts  of  interest,  current 
arrangements  do  not  appear  to  have 
created  conflicts  warranting  a  per  se 
prohihition.  Also,  current  authority 
imder  the  P&S  Act  is  sufficient  to  allow 
the  Agency  to  review  any  arrangement, 
at  any  time  that  it  appears  that  it  may 
result  in  an  unfair  practice  or  advantage. 
For  these  reasons,  no  changes  are  being 
proposed  in  §  203.18  at  this  time.  The 
Agency  will  continue  to  evaluate  these 
types  of  arrangements  on  a  case-by-case 
basis. 

Four  comments  suggested 
modifications  to  §  203.19.  This  policy 
statement  notifies  packers  that  operating 
as  a  livestock  dealer  or  buying  agency 
may,  under  certain  circumstances,  result 
in  violations  of  the  P&S  Act.  All  four 
comments  were  from  producer 
associations.  Two  comments 
recommend  subsection  (c)(1)  be 
modified  to  require  consultation  with 
the  Agency  prior  to  operating  as  a 
market  agency  or  dealer.  Another 
comment  suggested  the  policy  statement 
be  broadened  to  place  the  huiden  of 
proof  on  the  packer  to  prove  such 
ownership  does  not  restrain  trade.  The 
fourth  comment  recommends  packers  be 
prohibited  fix)m  operating  as  dealers  or 
buying  agencies.  The  Agency  has  not 
proposed  changes  in  §  203.19  at  this 
time,  but  will  continue  to  evaluate  each 
such  arrangement  on  a  case-by-case 
basis.  As  a  practical  matter,  most 
packers  consult  with  the  Agency  before 
entering  into  such  arrangements. 
Amending  this  rule  to  require  such 
consultation  does  not  appear  necessary. 
Attempting  to  shift  the  burden  of  proof 
that  the  arrangement  does  not  restrain 
trade  would  not  relieve  the  Agency  of 
the  responsibility  to  investigate  and 
make  a  factual  determination. 

The  proposed  changes  in  §§  201.49, 
201.55,  201.71,  201,73-1,  201.98,  and 
201.108-1  do  not  impose  or  change  any 
recordkeeping  or  information  collection 
requirements.  Existing  requirements  in 
these  regulations  have  been  previously 
approv^  by  OMB  under  Control  No. 
0590-0001. 

As  provided  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
these  proposed  amended  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  a  statement  explaining  the  reasons 
for  the  certification  is  set  forth  in  the 
following  paragraph  and  is  being 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

While  these  proposed  amended  rules 
impact  small  entities,  they  will  not  have 
a  significant  economic  impact  on  any 
entity,  large  or  small.  The  primary  effect 


of  the  changes  in  rules  §§  201.49  and 
201.71  is  to  require  that  when  livestock 
is  purchased  on  the  basis  of  carcass 
weight  the  scale  used  on  such  purchases 
be  equipped  with  a  printer.  The  primary 
effect  of  the  rule  change  in  §  201.55  is 
to  require  that  when  poultry  is  bought, 
sold,  acquired,  or  settled  on  a  weight 
basis,  then  the  actual  weight  on  the 
scale  ticket  be  used  for  such  purposes, 
as  is  currently  required  for  livestock. 

The  primary  effect  of  the  rule  change  in 
§  201.73-1  is  to  make  a  technical  change 
in  the  name  of  the  Agency  pursuant  to 
Pub.  L.  103-354,  the  Federal  Crop 
Insurance  Reform  and  the  Department  of 
Agriculture’s  Reorganization  Act  of 
1994.  The  primary  effect  of  the  rule 
change  in  §  201.98  is  to  allow  packers 
emd  dealers  to  charge  for  services  that 
are  mandated  by  law  or  statute.  The 
primary  effect  of  the  rule  change  in 
§  201.108-1  is  to  update  the  regulation. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  executive 
order  12866  and  therefore  has  not  been 
reviewed  by  OMB.  These  amendments 
do  not  impose  any  new  paperwork 
requirements  and  do  not  have 
iihplications  of  FederaUsm  under  the 
criteria  of  E.0. 12612. 

These  proposed  amendments  have 
been  reviewed  under  E.0. 12778,  Civil 
Justice  Reform,  and  are  not  intended  to 
have  retroactive  effect.  These 
amendments  will  not  preempt  state  or 
local  laws,  regulations,  or  policies 
unless  they  present  an  irreconcilable 
conflict  with  this  amendment.  Prior  to 
judicial  challenge  of  the  amendment  to 
rule,  a  party  must  first  be  found  by  the 
Secretary  to  be  in  violation  of  the  P&S 
Act  and  in  violation  of  the 
accompemying  regulations.  Second,  the 
party  must  appeal  that  finding  and  the 
validity  of  the  regulation  to  the 
Secretary  in  the  course  of  the 
administrative  proceeding.  Only  after 
taking  these  steps,  the  peuly  may 
challenge  the  regulation  in  a  court  of 
competent  jurisdiction. 

List  of  Subjects  in  9  CFR  Part  201 

Reporting  and  recordkeeping 
requirements.  Stockyards,  Trade 
practices. 

Done  at  Washington,  D.C.  this  26th  day  of 
May  1995. 

James  R.  Baker, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  the  Crain  Inspection,  Packers 
and  Stockyards  Administration 
proposes  to  amend  9  CFR  part  201  as 
follows: 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 
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Authority:  7  U.S.C  204,  228:  7  CFR  2.17(e). 
2.56. 

2.  Revise  §  201.49  to  read  as  follows: 

§  201 .49  Requirements  regarding  scaie 
tickets  evidencing  weighing  of  iivestock 
and  iive  pouitry. 

(a)  Livestock.  When  livestock  is 
weighed  for  the  purpose  of  purchase  or 
sale,  a  scale  ticket  shall  be  issued  which 
shall  be  serially  numbered  and  used  in 
numerical  sequence.  Sufficient  copies 
shall  be  executed  to  provide  a  copy  to 
all  parties  to  the  transaction.  In 
instances  where  the  weight  values  are 
automatically  recorded  directly  on  the 
account  of  purchase,  accoimt  of  sale  or 
other  basic  record,  this  record  may  serve 
in  lieu  of  a  scale  ticket.  When  livestock 
is  pmchased  on  a  carcass  weight  or 
carcass  grade  and  weight  basis,  the  hot 
carcass  weights  shall  be  recorded  using 
a  scale  equipped  with  a  printing  device, 
and  such  printed  weights  shall  be 
retained  as  part  of  the  person  or  firm’s 
business  records  to  substantiate 
settlement  on  each  transaction.  Scale 
tickets  issued  imder  this  section  shall 
show: 

(1)  The  name  and  location  of  the  agency 
performing  the  weighing  service; 

(2)  The  date  of  the  weighing; 

(3)  The  name  of  the  buyer  and  seller  or 
consignor,  or  a  designation  by  which 
they  may  be  readily  identified; 

(4)  The  number  of  head; 

(5)  Kind  of  livestock; 

(6)  Actual  weight  of  each  draft  of 
livestock;  and 

(7)  The  name,  initials,  or  number  of  the 
person  who  weighed  the  livestock,  or 
if  required  by  State  law,  the  signature 
of  the  weigher. 

(b)  Poultry.  When  live  poultry  is 
weighed  for  the  purpose  of  pur^ase, 
sale,  acquisition,  or  settlement  by  a  live 
poultry  dealer,  a  scale  ticket  shall  be 
issued  which  shall  show: 

(1)  The  name  of  the  agency  performing 
the  weighing  service; 

(2)  The  name  of  the  live  poultry  dealer; 

(3)  The  name  and  address  of  the  grower, 
purchaser,  or  seller;  . 

(4)  The  name  or  initials  or  number  of 
the  person  who  weighed  the  poultry, 
or  if  required  by  State  law,  the 
signature  of  the  weigher; 

(5)  The  location  of  the  scale; 

(6)  The  gross  weight,  tare  weight,  and 
net  weight; 

(7)  The  date  and  time  gross  weight  and 
tare  weight  are  determined; 

(8)  The  niunber  of  poultry  weighed; 

(9)  The  weather  conditions; 

(10)  Whether  the  driver  was  on  or  off 
the  truck  at  the  time  of  weighing;  and 

(11)  The  license  number  of  the  truck  or 
the  truck  number;  provided,  that 


when  live  poultry  is  weighed  on  a 
scale  other  than  a  vehicle  scale,  the 
•  scale  ticket  need  not  show  the 
information  specified  in  paragraphs 
(b)(9)-(ll)  of  this  section.  Scale 
tickets  issued  imder  this  paragraph 
shall  be  at  least  in  duplicate  form  and 
shall  be  serially  numbered  and  used 
in  numerical  sequence.  One  copy 
shall  be  furnish^  to  the  grower, 
purchaser,  or  seller,  and  one  copy 
shall  be  furnished  to  or  retained  by 
the  live  poultry  dealer. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001) 

3.  Revise  §  201.55  to  read  as  follows: 

§  201.55  Purchases,  sales,  acquisitions, 
and  settlements  to  be  made  on  actual 
weights. 

When  livestock  or  live  poultry  is 
bought,  sold,  acquired,  or  settled  on  a 
wei^t  basis,  settlement  therefor  shall 
be  on  the  basis  of  the  actual  weight  on 
the  scale  ticket.  If  the  actual  weight  used 
is  not  obt£uned  on  the  date  and  at  the 
place  of  transfer  of  possession,  this 
information  shall  be  disclosed  with  the 
date  and  location  of  the  weighing  on  the 
accountings,  bills,  or  statements  issued. 
Any  adjustment  to  the  actual  weights 
shall  be  fully  and  accurately  explained 
on  the  accountings,  bills,  or  statements 
issued  and  records  shall  be  maintained 
to  support  such  adjustment. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001) 

4.  Revise  §201.71  (a)  and  (b)  to  read 
as  follows: 

§  201 .71  Scales,  accurate  weights,  repairs, 
adjustments  or  replacements  after 
inspection. 

(a)  All  scales  used  by  stockyard 
owners,  market  agencies,  dealers, 
packers,  and  live  poultry  dealers  to 
weigh  livestock,  livesto^  carcasses,  or 
live  poultry  for  the  purpose  of  purchase, 
sale,  acquisition,  or  settlement  shall  be 
installed,  maintained,  and  operated  to 
insure  accurate  weights.  Su(±  scales 
shall  meet  applicable  requirements 
contained  in  the  General  Code,  Scale 
Code,  and  Weights  Code  of  the  1995 
edition  of  National  Institute  of 
Standards  and  Technology  Handbook 
44,  “Specifications,  Tolerances  and 
Other  Technical  Requirements  for 
Weighing  and  Measuring  Devices,” 
which  is  hereby  incorporated  by 
reference.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  [insert  date  of 
approval].  These  materials  are 
incorporated  as  they  exist  on  the  date  of 
approval  and  a  notice  of  any  change  in 
these  materials  will  be  published  in  the 
Federal  Register.  This  handbook  is  for 


sale  by  the  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  It  is 
also  available  for  inspection  at  the 
Office  of  the  Federal  Register 
Information  Center,  800  North  Capitol 
Street,  N.W.,  Suite  700,  Washington, 

D.C.  20408. 

(b)  All  scales  used  by  stockyard 
owners,  market  agencies  dealers, 
packers,  and  live  poultry  dealers  to 
weigh  livestock  or  live  poultry  for  the 
pmpose  of  purchase,  sale,  acquisition  or 
settlement  and  all  scales  used  for  the 
purchase,  sale,  acquisition,  or 
settlement  of  livestock  on  a  carcass 
weight  basis  shall  be  equipped  with  a 
printing  device  which  shall  be  used  for 
recording  weight  values  on  a  scale  ticket 
or  other  dociunent  used  for  this 
purpose. 

***** 

5.  Revise  §  201.73-1  introductory  text 
to  read  as  follows: 

§  201 .73-1  Instructions  for  weighing 
livestock. 

Stockyard  operators,  market  agencies, 
dealers,  and  packers  who  operate  scales 
on  which  livestock  is  weighed  in 
purchase  or  sales  transactions  are 
responsible  for  the  accurate  weighing  of 
such  livestock.  They  shall  supply  copies 
of  the  instructions  in  this  section  to  all 
persons  who  perform  weighing 
operations  for  them  and  direct  such 
person  to  familiarize  themselves  with 
the  instructions  and  to  comply  with 
them  at  all  times.  This  section  shall  also 
apply  to  any  additional  weighers  who 
are  employed  at  any  time.  Weighers 
must  acknowledge  their  receipt  of  these 
instructions  and  agree  to  comply  with 
them,  by  signing  in  duplicate,  P&SA 
Form  215  provided  by  the  Packers  and 
Stockyards  Programs.  One  copy  of  the 
form  is  to  be  filed  with  a  regional  office 
of  the  Packers  and  Stockyards  Programs 
and  the  other  retained  by  the  agency 
employing  the  weighers. 
***** 

6.  Revise  §  201.98  to  read  as  follows: 

§201.98  Packers  and  dealers  not  to 
charge,  demand,  or  collect  commission, 
yardage,  or  other  services  charges. 

No  packer  or  dealer  shall,  in 
connection  with  the  purchase  of 
livestock  in  commerce,  charge,  demand, 
or  collect  fixtm  the  seller  of  the  livestock 
any  compensation  in  the  form  of 
commission,  yardage,  or  other  service 
charge  unless  the  charge  is  for  services 
mandated  by  law  or  statute  and  is  not 
inconsistent  with  the  provisions  of  the 
Act. 

7.  Revise  §  201.108-1  introductory 
paragraph  and  paragraphs,  (a)  and  (c)- 
(f)  to  read  as  follows: 
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§201.108-1  Instructions  for  weighing  live 
poultry. 

Live  poultry  dealers  who  operate 
scales  on  which  live  poultry  is  weighed 
for  purposes  of  purchase,  s^e, 
acquisition,  or  settlement  are 
responsible  for  the  accurate  weighing  of 
su(±  poultry.  They  shall  supply  copies 
of  the  instructions  in  this  section  to  all 
persons  who  perform  weighing 
operations  for  them  and  direct  such 
persons  to  familiarize  themselves  with 
the  instructions  and  to  comply  with 
them  at  all  times.  This  section  shall  also 
apply  to  any  additional  weighers  who 
are  employed  at  any  time.  Weighers 
must  acknowledge  their  receipt  of  these 
instructions  and  agree  to  comply  with 
them  by  signing  in  duplicate,  on  a  form 
provided  by  the  Packers  and  Stockyards 
Programs,  Grain  Inspection,  Packers  and 
Sto^yards  Administration.  One  copy  of 
this  form  is  to  be  filed  with  a  regional 
office  of  the  Packers  and  Stockyards 
Programs,  Grain  Inspection,  Packers  and 
Sto^yards  Administration  and  the 
other  copy  retained  by  the  agency 
employing  the  weighers.  The  following 
instructions  shall  applicable  to  the 
weighing  of  live  poult^  on  all  scales, 
except  that  paragraph  (c)(1)  of  this 
section  is  only  applicable  to  the 
weighing  of  live  poultry  on  vehicle 
scales. 

(a)  Balancing  the  empty  scale.  (1)  The 
scale  shall  be  maintained  in  zero 
balance  at  all  times.  The  empty  scale 
shall  be  balanced  each  day  l^fore 
weighing  begins  and  thereafter  its  zero 
balance  shall  be  verified  before  any 
poultry  is  weighed.  In  addition,  the  zero 
balance  of  the  scale  shall  be  verified 
whenever  a  weigher  resiunes  weighing 
duties  after  an  absence  fiom  the  scale. 

(2)  Before  balancing  the  empty  scale, 
the  weigher  shall  notify  parties  outside 
the  scale  house  of  his  intention  and 
shall  assure  himself  that  no  persons  or 
vehicles  are  in  contact  with  the 
platform.  When  the  empty  scale  is 
balanced  and  ready  for  weighing,  he 
shall  so  indicate  by  appropriate  signal. 

(3)  Weighbeam  scales  shall  be 
balanced  by  first  seating  each  poise 
securely  in  its  zero  not^  and  then 
moving  the  balance  ball  to  such  position 
that  a  correct  zero  balance  is  obtained. 

A  scale  equipped  with  a  balance 
indicator  is  correctly  balanced  when  the 
indicator  comes  to  rest  in  the  center  of 
the  target  area.  A  scale  not  equipped 
with  a  balance  indicator  is  correctly 
balanced  if  the  weighbeam,  when 
released  at  the  top  or  bottom  of  the  trig 
loop,  swings  freely  in  the  trig  loop  in 
such  manner  that  it  will  come  to  rest  at 
the  center  of  the  trig  loop. 

(4)  Dial  scales  shall  be  balanced  by 
releasing  all  drop  weights  and  operating 


the  balance  ball  or  other  balancing 
device  to  obtain  a  correct  zero  balance. 
The  indicator  must  visibly  indicate  zero  ' 
on  the  dial  reading  face  and  the  ticket 
printer  must  reco^  a  correct  zero 
balance.  “Balance  tickets’*  shall  be  filed 
with  other  scale  tickets  issued  on  that 
date. 

(5)  Electronic  digital  scales  should  be 
properly  warmed  up  before  use.  In  most 
cases  it  is  advisable  to  leave  the  electric 
power  on  continuously.  The  zero 
balance  shall  be  verified  by  recording 
the  zero  balance  on  a  scale  ticket.  The 
main  indicating  element  and  the  remote 
visual  weight  display  shall  indicate  zero 
when  the  balance  is  verified.  The  proper 
procedure  for  balancing  this  type  of 
scale  will  vary  according  to  the 
manufactvire.  Refer  to  the  operator’s 
manual  for  specific  instructions. 

(6)  A  balance  ball  or  other  balancing 
device  shall  be  operated  only  when 
balancing  the  empty  scale  and  shall  not 
be  operated  at  any  other  time  or  for  any 
other  purpose. 

(7)  TTie  time  at  which  the  empty  scale 
is  balanced  or  its  zero  balance  verified 
shall  be  marked  on  scale  tickets  or  other 
permanent  records. 

***** 

(c)  Weighing  the  load.  (1)  Vehicle 
scales  used  to  weigh  live  poultry  shall 
be  of  sufficient  length  and  capacity  to 
weigh  an  entire  vehicle  as  a  unit; 
provided,  that  a  trailer  may  be 
uncoupled  from  a  tractor  and  weighed 
as  a  single  unit.  Before  weighing  a 
vehicle,  either  coupled  or  uncoupled, 
the  weigher  shall  assure  himself  that  the 
entire  vehicle  is  on  the  scale  platform 
and  that  no  persons  are  on  the  scale 
platform. 

(1)  On  a  weighbeam  scale  with  a 
balance  indicator  the  weight  of  a  vehicle 
shall  he  determined  by  moving  the 
poises  to  such  positions  that  the 
indicator  will  come  to  rest  within  the 
central  target  area. 

(ii)  On  a  weighbeam  scale  without  a 
balance  indicator  the  weight  shall  be 
determined  by  moving  the  poises  to 
such  positions  that  the  weighbeam, 
when  released  from  the  top  or  bottom  of 
the  trig  loop,  will  swing  freely  in  the  trig 
loop  and  come  to  rest  at  the 
approximate  center  of  the  trig  loop. 

(iii)  On  a  dial  scale  the  weight  of  a 
vehicle  is  indicated  automatically  when 
the  indicator  revolves  aroimd  the  dial 
face  and  comes  to  rest. 

(iv)  On  an  electronic  digital  scale  the 
weight  of  a  vehicle  is  indicated 
automatically  when  the  weight  value 
indicated  is  stable. 

(2)  The  correct  weight  is  the  value  in 
pounds  indicated  by  a  weighbeam,  dial 
or  digital  scale  when  a  stable  load 


balance  is  obtained.  In  any  case,  the 
weigher  should  concentrate  his 
attention  upon  the  beam  tip,  balance 
indicator,  dial  or  digital  indicator  while 
weighing  and  not  concern  himself  with 
reading  the  visible  weight  indications 
until  a  stable  load  balance  is  obtained. 

On  electronic  digital  scales,  the  weigher 
should  concentrate  on  the  pulsing  or 
flickering  of  weight  values  to  assure  that 
the  unit  indicates  a  stable  weight  before 
activating  the  print  button. 

(d)  Recording  the  weight.  (1)  The 
gross  or  tare  weight  shall  be  recorded 
immediately  after  the  load  balance  is 
obtained  and  before  any  poises  are 
moved  or  load  removed  from  the  scale 
platform.  The  weigher  shall  make 
certain  that  the  printed  weight  record 
agrees  with  the  weight  value  visibly 
indicated  on  the  weighbeam,  dial  or 
digital  indicator  when  correct  load 
balance  is  obtained.  The  weigher  shall 
also  assure  that  the  printed  weight  value 
is  sufficiently  distinct  and  legible. 

(2)  'The  weight  printing  device  on  a 
scale  shall  be  operated  only  to  produce 
a  printed  or  impressed  record  of  the 
weight  while  the  load  is  on  the  scale 
and  correctly  balanced.  If  the  weight  is 
not  printed  clearly  and  correctly,  the 
ticket  shall  be  marked  void  and  a  new 
one  printed  before  the  load  is  removed 
from  the  scale. 

(e)  Weigher’s  responsibilities.  (1)  The 
primary  responsibility  of  a  weigher  is  to 
determine  and  record  the  true  weight  of 
live  poultry  without  prejudice  or  favor 
to  any  person  or  agency  and  without 
regard  for  poultry  ownership,  price, 
condition,  shrink,  or  other 
considerations.  A  weigher  shall  not 
permit  the  representations  or  attitudes 
of  any  persons  or  agencies  to  influence 
his  judgment  or  action  in  performing  his 
duties. 

(2)  Scale  tickets  issued  shall  be 
serially  numbered  and  used  in 
numerical  sequence.  Sufficient  copies 
shall  be  executed  to  provide  a  copy  to 
all  parties  to  the  transaction.  Unused 
scale  tickets  or  those  which  are  partially 
executed  shall  not  be  left  exposed  or 
accessible  to  other  parties.  All  such 
tickets  shall  be  kept  imder  lock  when 
the  weigher  is  not  at  his  duty  station. 

(3)  Accurate  weighing  and  weight 
recording  require  that  a  weigher  shall 
not  permit  his  operations  to  be  hurried 
to  the  extent  that  inacciuate  weights  or 
incorrect  weight  records  may  result.  The 
gross,  tare  and  net  weights  must  be 
determined  accurately  to  the  nearest 
minimiun  graduation.  Manual 
operations  connected  with  balancing, 
weighing,  and  recording  shall  he 
performed  with  the  care  necessary  to 
prevent  damage  to  the  accurately 
machined  and  adjusted  parts  of 
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weighbeams,  poises,  and  printing 
devices.  Rou^  handling  of  these  parts 
shall  be  avoided. 

(4)  Poultry  growers,  live  poultry 
dealers,  sellers,  or  others  having 
legitimate  interest  in  a  load  of  poultry 
are  entitled  to  observe  the  baleincing, 
weighing,  and  recording  procedures.  A 
weigher  shall  not  deny  such  persons 
that  right  or  withhold  from  them  any 
information  pertaining  to  the  weight.  He 
shall  check  the  zero  balance  of  the  scale 
or  reweigh  a  load  of  poultry  when 
requested  by  such  parties  or  duly 
authorized  representatives  of  the 
Administrator. 

(f)  General  precautions.  (1)  The  poises 
of  weighbeam  scales  are  carefully 
adjusted  and  sealed  to  a  definite  weight 
at  the  factory  and  any  change  in  that 
weight  seriously  afreets  weighing 
accuracy.  A  weigher,  therefore,  shall 
observe  if  poise  parts  are  broken,  loose 
or  lost  or  if  material  is  added  to  a  poise 
and  shall  report  any  such  condition  to 
his  superior  or  employer.  Balancing  or 
weighing  shall  not  be  performed  while 
a  scale  ticket  is  in  the  slot  of  a 
wei^beam  poise. 

(2)  Stops  are  provided  on  scale 
weighbeams  to  prevent  movement  of 
poises  back  of  the  zero  graduation  when 
balancing  or  weighing.  When  the  stops 
become  worn  or  broken  and  allow  a 
poise  to  be  set  behind  the  zero  position, 
this  condition  must  be  reported  by  the 
weigher  to  his  superior  or  employer  and 
corrected  without  delay. 

(3)  Motion  detection  circuits  are  a  part 
of  electronic  scales.  They  are  designed 
to  prevent  the  printing  of  weight  values 
if  the  load  has  not  stabilized  within 
prescribed  limits.  The  weighmaster’s 
duty  is  to  print  the  actual  weight  of  the 
load  within  these  limits.  This  requires 
printing  the  actual  weight  of  the  load, 
not  one  of  the  other  weights  that  may  be 
within  the  motion  detection  limits. 

(4)  Foreign  objects  or  loose  material  in 
the  form  of  nuts,  bolts,  washers,  or  other 
material  on  any  part  of  the  weighbeam 
assembly,  including  the  counter-balance 
hanger  or  counter-balance  weights,  are 
potential  sources  of  weighing  error. 
Loose  balancing  material  must  be 
enclosed  in  the  shot  cup  of  the  counter¬ 
balance  hanger  and  coimter-balance 
weights  must  not  be  of  the  slotted  type 
which  can  readily  be  removed. 

(5)  Whenever,  for  any  reason,  a 
weigher  has  reason  to  beheve  that  a 
scale  is  not  functioning  properly  or  not 
yielding  correct  weight  values,  he  shall 
discontinue  weighing,  report  the  facts  to 
the  parties  responsible  for  scale 
maintenance  and  request  inspection, 
test  or  repair  of  the  scale. 

(6)  When  a  scale  has  been  adjusted, 
modified,  or  repaired  in  any  manner 


which  can  affect  the  accuracy  of 
weighing  or  weight  recording,  the 
weigher  shall  not  use  the  scale  until  it 
has  been  tested  and  inspected  and 
found  to  be  accurate. 

[FR  Doc.  95-13615  Filed  6-2-95;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 
[Docket  No.  95-CE-29-AD] 

Airworthiness  Directives;  Piper  Aircraft 
Corporation  Modei  PA-46-350P 
Airpianes  ' 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Piper 
Aircraft  Corporation  (Piper)  Model  PA- 
4&-350P  eiirplanes.  The  proposed  action 
would  require  installing  to  the  right  of 
the  manifold  pressure  gauge  in  full  view 
of  the  pilot  a  placard  that  specifies 
manifold  pressure  limits,  and 
incorporating  a  revision  into  the 
Limitations  section  of  the  Pilots’ 
Operating  Handbook  (POH).  After  recent 
review  of  the  Piper  Model  PA-46-3  SOP 
powerplant  data,  the  Federal  Aviation 
Administration  (FAA)  determined  that 
certain  manifold  pressure  limitations 
should  be  incorporated.  These 
limitations  fall  outside  the  normal 
continuous  operation  range  of  the 
engine,  and  therefore  testing  was  not 
performed  in  this  area  during  original 
type  certification.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  fatigue  damage  to  the  propeller 
caused  by  operating  above  certain 
manifold  pressure  limits. 

OATES:  Comments  must  be  received  on 
or  before  August  11, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  95-CE-29- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missoiuri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  hoUdays  excepted. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the  Piper 
Aircraft  Corporation,  Customer  Services, 
2926  Piper  Drive,  Vero  Beach,  Florida 
32960.  This  information  also  may  be 


examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. , 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
munber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  (Ranged  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodeet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  respond  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  95-CE-29-AD.’’  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Ofrice  of  the 
Assistant  Chief  Coimsel,  Attention: 

Rules  Docket  No.  95-CE-29-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

Following  the  Piper  Model  PA-46- 
350P  airplane  power  plant  review,  the 
FAA  realized  ^at  the  vibration  approval 
for  the  Hartzell  propeller  Model  HC- 
12YR-1  (BF)  and  Lycoming  engine 
model  TIC)-540-AE2A  contains  a 
manifold  pressure  restriction,  as 
follows: 
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“Do  not  exceed  36  inches  manifold 
pressure  below  2,400  RPM  and  32  inches 
manifold  pressure  below  2,300  RPM.” 

These  restrictions  fall  outside  the 
normal  continuous  operation  range  of 
the  engine;  therefore  testing  was  not 
performed  in  this  area  during  original 
type  certification  and  the  vibratory 
stress  levels  are  unknown.  The  FAA  has 
determined  that  (1)  it  is  possible  for  the 
airplane  to  register  these  lower 
revolutions  per  minute  (r.p.m.) 
combinations  while  operating  at  these 
high  manifold  pressure  limits;  and  (2) 
the  airplane  operator  should  observe  the 
limitations  discussed  above. 

On  March  29, 1995,  Piper  revised 
page  2-16  of  Revision  14  (PR950329)  to 
Report:  VB-1332  of  the  PA-46-350P 
Pilots’  Operating  Handbook  (POH).  This 
POH  revision  references  revised 
paragraph  2.35  regarding  placards, 
specifically  a  placard  containing 
manifold  pressure  limits.  This  revision 
is  also  referenced  in  Piper  Service 
Bulletin  No.  982,  dated  April  3, 1995. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  subject  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  fatigue 
damage  to  the  propeller  caused  by 
operating  above  certain  manifold 
pressure  limits. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  Model  PA-46- 
350P  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require 
installing  to  the  right  of  the  manifold 
pressure  gauge  in  full  view  of  the  pilot 
a  placard  that  specifies  manifold 
pressure  limits.  The  proposed  action 
would  also  require  incorporating 
revised  page  2-16  (dated  March  29, 
1995)  of  Revision  14  (PR950329)  to 
Report:  VB-1332  into  the  Limitations 
Section  of  the  PA-46-350P  POH.  Piper 
Service  Bulletin  No.  982,  dated  April  3, 
1995,  contains  the  placard,  and 
instructions  on  installing  the  placard 
and  incorporating  the  POH  revision.  An 
owner/operator  who  holds  a  private 
pilot’s  certificate  as  authorize  by 
sections  43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.11)  may  perform  these  actions. 

The  compliance  time  of  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  time-in-service. 
Although  the  vmsafe  condition  develops 
as  result  of  airpleme  usage,  it  cannot 
develop  imless  the  manifold  pressure 
limits  specified  in  the  proposed  action 
are  exceeded.  Therefore,  to  ensure  that 
all  owners/operators  of  the  affected 
airplanes  incorporate  the  manifold 
pressure  limits  in  a  reasonable  amoimt 


of  time,  a  compliance  based  on  calendar 
time  is  propos^. 

The  FAA  estimates  that  189  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhoiu:  per  airplane 
to  accomplish  the  proposed  action. 

Since  an  owner/operator  who  holds  a 
private  pilot’s  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  this 
action,  the  only  impact  this  action 
would  have  upon  the  public  is  the  time 
it  takes  each  owner/operator  to  install 
the  placard  and  incorporate  the  POH 
revision. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  {unend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pent  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Piper  Aircraft  Corporation:  Docket  No.  95- 
CE-29-AD. 

Applicability:  Model  PA-46-350P 
airplanes,  serial  numbers  4622001  through 
4622189,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  fixim  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  M). 

Compliance:  Required  within  the  next  2 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  fatigue  damage  to  the  propeller 
caused  by  operating  above  certain  manifold 
pressure  limits,  accomplish  the  following: 

(a)  Install  to  the  right  of  the  manifold 
pressure  gauge  in  full  view  of  the  pilot  a 
placard  that  specifies  the  following  manifold 
pressiue  limits: 

DO  NOT  EXCEED 
36”  MP 

BELOW  2400  RPM 
32"  MP 

BELOW  2300  RPM 

Accomplish  this  installation  in  accordance 
with  Piper  Service  Bulletin  No.  982,  dated 
April  3, 1995.  This  placard  is  included  with 
the  referenced  service  bulletin. 

(b)  Incorporate  revised  page  2-16  (dated 
March  29, 1995)  of  Revision  14  (PR950329) 
to  Report:  VB— 1332  into  the  Limitations 
Section  of  the  PA-46-350P  Pilots’  Operating 
Handbook.  Piper  Service  Bulletin  No.  982, 
dated  April  3, 1995,  contains  the  instructions 
for  incorporating  this  POH  revision. 

(c)  Installing  the  placard  and  incorporating 
the  POH  revision  as  required  by  this  AD  may 
be  performed  by  the  owner/operator  holding 
at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (ACO),  Campus  Building, 
1701  Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  POH  revision, 
placard,  and  service  information  referred  to 
herein  upon  request  to  Piper  Aircraft 
Corporation,  Customer  Services,  2926  Piper 
Drive,  Vero  Beach,  Florida  32960;  or  may 
examine  these  dociunents  at  the  FAA, 
Central  Region,  Offrce  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  May 
26, 1995. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  95-13621  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4910-13-U 


14CFRPart39 

[Docket  No.  95-CE-23-AD] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  Modeis  60  and 
AGO  Airpianes 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Beech 
Aircraft  Corporation  (Beech)  Models  60 
and  ABO  airplanes.  The  proposed  action 
would  require  incorporating  flight 
manual  supplement  revisions  into  the 
Airplane  Flight  Manual  (AFM)  that 
would  specify  a  minimum  airspeed  for 
operating  the  affected  airplanes  in  icing 
conditions.  Reports  of  several  incidents 
and  accidents  on  the  affected  airplanes 
related  to  flight  in  icing  conditions 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  control 
of  the  airplane  because  of  the  airplane 
traveling  too  slow  in  icing  conditions. 
DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 


Attention:  Rules  Docket  No,  95-CE-23- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  Qty,  Missoiiii  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  firom  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bennett  L.  Sorensen,  Flight  Test  Pilot, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4165;  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dod^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  95-CE-23-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  95-CE-23-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missoiiri  64106. 


Discussion 

The  FAA  has  received  reports  of  four 
icing-related  occurrences  (one  incident 
and  three  fatal  accidents)  involving 
Beech  Models  60  emd  ABO  airplanes. 
Investigation  of  these  occmrences 
revealed  that,  in  two  of  the  accidents, 
the  airplane  was  traveling  too  slow  for 
icing  conditions. 

The  Model  60  and  ABO  Pilot’s 
Operating  Handbook/ Airplane  Flight 
Manual  (POH/ AFM),  including  the 
FAA-approved  sections,  contains  no 
specification  or  precautionary 
performance  advisory  regarding  the 
appropriate  minimmn  airspeed  to 
maintain  while  operating  in  icing 
conditions. 

Beech  recently  issued  AFM 
supplement  “FUGHT  IN  KNOWN 
IQNG  CONDITIONS’’,  Revised:  January 
1995,  part  number  (P/N)  60-590001-17. 
'This  AFM  supplement  establishes  a 
minimum  airspeed  for  operating  Beech 
Models  60  and  ABO  airplanes  in  icing 
conditions. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  loss  of 
control  of  the  airplane  because  of  the 
airplane  traveling  too  slow  in  icing 
conditions. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  Models  60  and 
ABO  airplanes  of  the  same  type  design, 
the  proposed  AD  would  require 
incorporating  AFM  supplement 
“FUGHT  IN  KNOWN  ICING 
CONDITIONS’’,  Revised:  January  1995, 
part  number  (P/N)  60-590001-17,  into 
the  applicable  AFM. 

The  compliance  time  of  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  time-in-service. 
Although  the  unsafe  condition  develops 
as  a  result  of  airplane  usage,  it  cannot 
develop  unless  die  airplane  travels  too 
slow  in  icing  conditions.  Therefore,  to 
ensure  that  all  owners/operators  of  the 
affected  airplanes  incorporate  the 
minimum  airspeed  in  icing  conditions 
flight  manual  supplement  revisions  in  a 
reasonable  amount  of  time,  a 
compliance  based  on  calendar  time  is 
proposed. 

The  FAA  estimates  that  243  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take  less 
than  1  workhour  per  airplane  to 
accomplish  the  proposed  action.  Since 
an  owner/operator  who  holds  a  private 
pilot’s  certificate  as  authorized  by 
sections  43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.11)  can  accomplish  this  action,  the 
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only  cost  impact  upon  the  public  is  the 
time  it  takes  to  incorporate  these  AFM 
supplement  revisions. 

Tne  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action’’  imder 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Beech  Aficraft  Corporation:  Docket  No.  95- 
CE— 2  3— AD. 

Applicability:  Models  60  and  A60 
airplanes,  serial  numbers  P-4  through  P-246, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  horn  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efiect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AJ). 

Compliance:  Required  within  the  next  60 
calendar  days  after  the  effective  date  of  this 
AD,  unless  already  accomplished. 

To  prevent  loss  of  control  of  the  airplane 
because  of  the  airplane  traveling  too  slow  in 
icing  conditions,  accomplish  the  following: 

(a)  Incorporate  Airplane  Flight  Manual 
(AFM)  supplement  “FUGHT  IN  KNOWN 
ICING  CONDITIONS”,  Revised:  January 
1995,  part  nvunber  (P/N)  60-590001-17,  into 
the  AFM,  P/N  60-590000-5  or  P/N  60— 
590000-11,  as  applicable. 

(b)  Incorporating  the  AFM  supplement 
“FUGHT  IN  KNOWN  IQNG  CONDITIONS”, 
Revised:  January  1995,  part  number  (P/N) 
60-590001—17,  as  required  by  this  AD  may 
be  performed  by  the  owner/operator  holding 
at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Reflations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aif  lane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (A^j,  FAA,  1801 
Airport  Road,  Room  100,  Wichita,  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  send 
it  to  the  Manager,  Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  AFM  revision 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  May 
26, 1995. 

Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  95-13626  Filed  6-2-95;  8:45  am] 
BILLmG  CODE  4910-13-U 


14  CFR  Part  234 

[Doctot  No.  50053;  Notic*  No.  95-7] 

RIN  2137-AC87 

Amendments  to  the  On-tIme 
Disclosure  Rule 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
and  denial  of  petitions  for  emergency 
waiver. 


SUMMARY:  This  document  proposes  to 
revise  the  on-time  flight  performance 
reporting  requirements  by  re-instituting 
the  exclusion  of  flights  delayed  or 
cancelled  due  to  mechanical  problems 
and  seeks  comments  on  the  retroactive 
application  of  the  proposal.  This  action 
is  taken  in  response  to 
recommendations  made  at  the  Federal 
Aviation  Administration’s  Aviation 
Safety  Conference  and  a  petition  for 
rulemaking  by  Northwest  Airlines.  This 
document  denies  the  petitions  of 
Northwest.  Southwest  and  America 
West  for  an  emergency  waiver  from  the 
current  on-time  reporting  requirements, 
and  seeks  comments  concerning  the 
collection  of  flight  completion  data  and 
the  filing  frequency  of  the  data 
collection. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  July  5, 
1995.  Petitions  for  reconsideration  of 
the  staff  action  denying  the  emergency 
waiver  must  be  received  on  or  before 
June  15, 1995. 

ADDRESSES:  Comments  should  be 
directed  to  the  Docket  Clerk.  Docket 
50053,  Room  PL  401,  Office  of  the 
Secretary,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  D.C.  20590-0001. 
Comments  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
listed  above.  Commenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  Docket 
50053.  The  postcard  will  be  dated/time 
stamped  and  returned  to  the 
commenter.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Stankus  or  Jack  Calloway, 

Office  of  Airline  Statistics,  DAI-10, 
Research  and  Special  Programs 
Administration,  400  Seventh  Street  SW., 
Washington,  D.C.,  20590,  (202)  366- 
4387  or  366—4383,  respectively. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  September  9, 1987,  the 
Department  of  Transportation  (DOT  or 
[department)  issued  a  rule  (52  FR  34056) 
which  required  the  largest  U.S.  airlines 
to  report  their  on-time  performance  for 
every  domestic  scheduled  passenger 
flight  operated  to  or  from  a  reportable 
airport,  with  the  exception  of  qualifying 
flints  that  were  delayed  15  minutes  or 
more  or  cancelled  because  of 
mechanical  problems.  A  flight  is 
considered  on-time  if  it  arrives  less  than 
15  minutes  after  its  published  arrival 
time.  The  U.S.  airlines  covered  by  the 
reporting  requirement  are  those 
generating  at  least  1  percent  of  the  U.S. 
domestic  scheduled-passenger  revenues 
on  a  yearly  basis.  Reportable  airports  are 
those  airports  in  the  contiguous  48 
states  generating  at  least  1  percent  of  the 
domestic  scheduled-passenger 
enplanements  on  an  annual  basis.  In 
practice,  all  reporting  airlines  are 
voluntarily  submitting  data  for  their 
entire  domestic  scheduled-passenger 
operations.  The  purpose  of  the  rule  was 
to  reduce  airline  fli^t  delays  and 
consumer  dissatisfaction  with  airline 
service  by  providing  a  persuasive, 
market-based  incentive  for  airlines  to 
improve  their  quality  of  service  and 
reliability  of  schedules.  The  reporting 
system  developed  for  the  administration 
of  these  reporting  requirements  was 
called  the  On-Time  Flight  Performance 
Reporting  System. 

Flights  that  were  delayed  15  minutes 
or  more,  or  cancelled,  because  of 
mechanical  problems  which  were 
reported  to  the  Federal  Aviation 
Administration  (FAA)  imder  14  CFR 
121.703  or  121.705,  were  excluded  from 
the  reporting  requirements.  Mechanical 
delays  included  delays  of  the  flight  on 
which  the  mechanical  problem  was 
encoimtered  and  subsequent  delayed 
flights  performed  by  the  same  or 
substitute  aircraft  for  which  the  delay 
was  attributed  to  the  initial  mechanical 
problem.  However,  flights  delayed  less 
than  15  minutes  because  of  a 
mechanical  problem  were  included  in 
the  on-time  performance  data. 

The  issuance  of  the  rule  was  in 
response  to  the  Department’s  year-long 
study  conducted  in  1986-87  of  airline 
operating  performance  at  eight  of  the 
coimtry’s  largest  airports.  This  study 
included  all  flights,  even  those  delayed 
or  cancelled  because  of  mechanical 
problems,  and  it  showed  that  only  40  to 
50  percent  of  the  flights  arrived  on-time. 
In  December  1994,  the  on-time  flight 
performance  for  the  10  reporting  airlines 
ranged  from  73  to  84  percent.  These 
figures  are  higher  than  the  airlines’ 


actual  performance,  since  mechanical 
delays  and  cancellations  (estimated  to 
impact  about  4  percent  of  all  flights)  are 
excluded.  Nonetheless,  there  has  been 
marked  improvement  in  airline  on-time 
performance,  to  the  benefit  of 
consumers. 

'The  improvement  can  be  attributed  to, 
among  other  things,  more  realistic  flight 
scheduling  by  the  airlines  and  improved 
traffic  management  by  the  FAA.  The 
reporting  requirements  and  the 
publication  by  the  Department  of  each 
reporting  airline’s  on-time  performance 
created  em  incentive  for  the  airlines  to 
adjust  scheduled  flight  times  and  make 
other  changes  to  improve  schedule 
reliability.  These  actions  reduced 
imrealistic  scheduling  and  resulted  in 
improved  on-time  performance. 

On  [December  4, 1992,  the 
Department’s  Research  and  Special 
Programs  Administration  (“RSPA”) 
issued  a  Notice  of  Proposed  Rulemaking 
(“NPRM”)  (57  FR  58755;  December  11, 
1992)  seeking  public  comments  on  a 
proposal  to  improve  the  on-time  flight 
performance  reporting  requirements  in 
14  CFR  Part  234.  The  Department 
proposed  to  eliminate  the  reporting 
exclusion  for  flights  delayed  or 
cancelled  due  to  mechanical  problems; 
to  add  the  aircraft  tail  number,  and 
wheels-off  and  wheels-on  time  for  each 
flight  reported;  to  define  “cancelled 
flight,”  "discontinued  flight,”  “diverted 
flight,”  and  “extra-section  flight”;  to 
clarify  the  reporting  requirement  for  a 
new  fiight;  and,  to  delete  references  to 
obsolete  offices. 

Comments  on  the  NPRM  were 
received  from  Alaska  Airlines,  Inc. 
(Alaska),  American  Airlines,  Inc. 
(American),  America  West  Airlines,  Inc. 
(America  West),  Delta  Air  Lines,  Inc. 
(Delta),  Northwest  Airlines,  Inc. 
(Northwest),  Southwest  Airlines  Co. 
(Southwest),  the  Air  Transport 
Association  of  America  (ATA),  and  The 
Port  Authority  of  New  York  and  New 
Jersey  (Port  Authority). 

The  comments  adcbessed  safety, 
alternative  data  sources,  the  proprietary 
nature  of  aircraft  tail  munber  data, 
elimination  of  the  rule  in  its  entirety, 
the  addition  of  new  data  items  and 
definition  changes. 

Northwest,  Southwest  and  America 
West  opposed  the  elimination  of  the 
mechanical  exclusion.  They  contended 
that  including  mechanicals  in  their  on- 
time  reports  could  compromise  safety. 
They  believed  airline  personnel  might 
dispatch  aircraft  with  mechanical 
problems  to  improve  on-time 
performance. 

ATA,  American,  Delta  and  the  Port 
Authority  filed  in  support  of  the 
proposed  amendment.  They  contended 


the  elimination  of  the  exclusion  would 
not  compromise  safety. 

Alaska  stated  the  Department  should 
initiate  a  rulemaking  to  see  whether  the 
existing  on-time  performance 
requirements  should  be  eliminated  in 
their  entirety,  rather  than  imposing 
additional  reporting  requirements. 

On  Septemror  30, 1994,  the 
Department  issued  a  final  rule  that 
revised  the  reporting  requirements  in  14 
CFR  part  234  for  the  On-Time  Flight 
Performance  Reporting  System  (59  FR 
49793,  September  30, 1994).  The  rule 
change  eliminated  the  exclusion  of 
reporting  flights  delayed  or  cancelled 
due  to  mechanical  problems  and  added 
three  new  data  items  (aircraft  tail 
number,  wheels-off  time  and  wheels-on 
time)  for  each  flight  reported.  These 
changes  were  effective  on  January  1, 
1995.  The  initial  monthly  airline  reports 
under  the  new  requirements  covering 
January  1995  operations  were  due  at 
DOT  on  February  15, 1995.  These 
reports  have  been  filed.  Since  then 
February,  March  and  April  reports  have 
also  been  filed. 

One  of  the  main  purposes  of  the 
original  rule,  adopted  on  September  9, 
1987,  was  to  create  a  market-based 
incentive  for  airlines  to  improve  their 
service  quality  and  schedule  reliability 
for  consumers.  The  public  availability  of 
comparative  data  on  airline  service 
created  this  incentive.  In  issuing  the 
September  30, 1994  final  rule,  the 
Department  believed  the  elimination  of 
the  exclusion  for  mechanical  delays  and 
mechanical  cancellations  would  provide 
better  consiuner  information  since 
aircraft  dispatch  reliability  would  now 
be  a  factor  in  airline  on-time 
performance.  At  the  same  time,  the  new 
consumer  reports  would  provide  more 
complete  information  on  an  airUne’s 
operation. 

A  benefit  of  the  revised  reporting 
requirement  was  an  840  hour  reduction 
in  airline  reporting  binden.  The 
elimination  of  a  time-consuming  sort  to 
exclude  mechanical  delays  and 
cancellations  more  than  offset  the 
increase  in  burden  of  adding  three  new 
data  items. 

The  addition  of  the  new  data  items — 
wheels-ofi  and  wheels-on  times,  and  the 
identification  of  aircraft  by  tail 
number — enables  the  FAA  to  analyze  air 
traffic  operations  and  create  system 
models  for  use  in  reducing  enroute  and 
ramp  delays.  The  reporting  of  these 
three  data  items  is  not  at  issue  in  this 
notice,  and  airlines  will  continue  to 
report  these  items. 

Aviation  Safety  Conference 

On  January  9  and  10, 1995,  the  DOT 
and  FAA  sponsored  an  aviation  safety 
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conference  in  Washington,  D.C.  The 
two-day  conference,  with  over  1,000 
attendees,  focused  on  ways  to  improve 
safety  measures  and  increase  public 
confidence  in  airline  transportation.  Six 
workshops  dealt  with  specific  safety 
areas,  namely:  (1)  Crew  Training,  (2)  Air 
Traffic  Control  and  Weather,  (3)  Safety 
Data  Collection  and  Use,  (4) 

Application  of  New  Technology,  (5) 
Aircraft  Maintenance  Procedures  and 
Inspection,  and  (6)  Development  of 
Flight  Crew  Procedures. 

Workshop  It  5,  Aircraft  Maintenance 
Procedures  and  Inspection, 
recommended  that  DOT  remove 
maintenance  delays  and  cancellations 
fiom  the  On-Time  Flight  Performance 
Reporting  System  stating  that:  (1)  their 
inclusion  intimidates  maintenance 
personnel,  (2)  their  inclusion 
encourages  potentially  unsafe  practices, 
(3)  the  risk  of  abuse  outweighs  the 
benefits  of  the  information,  and  (4)  the 
information  is  already  required  for 
submission  to  local  FAA  offices. 

Following  the  Aviation  Safety 
Conference,  Transportation  Secretary 
Federico  Pena  and  FAA  Administrator 
David  Hinson  issued  a  press  release  on 
February  9, 1995,  outlining  the  actions 
that  government  and  industry  are  taking 
to  achieve  a  goal  of  “zero  accidents.” 
Secretary  Pena  and  Administrator 
Hinson  presented  173  safety  action 
initiatives  that  the  government,  industry 
and  labor  developed.  The  Aviation 
Safety  Action  Plan  of  February  9, 1995, 
sets  the  timetable  for  achieving  these 
safety  action  initiatives.  While  104  of 
the  safety  initiatives  are  scheduled  for 
completion  by  September  30, 1995, 
there  is  no  specific  time  schedule  to 
resolve  the  issue  of  maintenance  delays 
in  the  On-Time  Flight  Performance 
’Reporting  System.  However,  the  plan 
states  “Administrative  policy 
determination  necessary.” 

Petitions  for  Reversal  of  the  Final  Rule 

After  the  January  1995  safety 
conference.  Northwest  petitioned  the 
DOT  (Docket  50053)  on  January  19, 
1995,  to  (1)  grant  an  emergency  waiver 
to  all  airlines  permitting  them  to 
exclude  mechanical  delays  or 
cancellations  from  the  monthly  on-time 
reports;  and  (2)  institute  a  rulemaking 
proceeding  to  reinstate  the  mechanical 
exclusion. 

Northwest  maintained  that  the  220 
industry  representatives  at  the  Aircraft 
Maintenance  Procedure  and  Inspection 
Workshop  imanimously  recommended 
that  mechanical  delays  and 
cancellations  be  eliminated  from  the  on- 
time  performance  reporting.  Northwest 
believes  the  present  rule  has  the 
potential  to  jeopardize  pubUc  safety  by 


introducing  the  possibility  of  conflict 
between  an  airline’s  commitment  to  on- 
time  performance  and  its  commitment 
to  safety.  Northwest  estimated  that  60 
hours  of  re-programming  time  would  be 
required  to  convert  back  to  the  previous 
system  of  excluding  mechanical  delays 
and  cancellations  ^m  on-time 
performance  reporting. 

Southwest  and  America  West  filed 
answers  on  February  1  and  February  3, 
1995,  respectively,  with  motions  to  file 
late.  The  motions  are  hereby  granted. 
Both  airlines  supported  Northwest’s 
petition  for  rulemaking  and  emergency 
waiver  application. 

On  February  15, 1995,  America  West, 
Northwest,  and  Southwest  (joint 
petitioners)  filed  a  joint  emergency 
petition  (D(x:ket  50053).  The  petition 
requested  the  immediate  issuance  of  an 
order  instructing  all  reporting  airlines 
covered  by  the  On-Time  Fli^t 
Performance  Reporting  System  to 
exclude  mechanical  delays  and 
cancellations  fi'om  the  reports  submitted 
to  the  Department. 

Senator  Larry  Pressler,  Congressman 
James  L.  Oberstar,  the  International 
Brotherhood  of  Teamsters  (IBT),  the  Air 
Line  Pilots  Association  (ALP A),  the 
International  Airline  Passenger 
Association  (LAP A),  and  the 
International  Association  of  Machinist 
and  Aerospace  Workers  (LAM)  have 
each  sent  letters  to  Secretary  Pena  on 
this  subject.  'They  asked  the  Secretary  to 
reverse  the  decision  to  include 
mechanical  delays  and  cancellations  in 
the  on-time  reports  and  to  restore  the 
previous  data  collection  requirements. 
LAPA  also  proposed  the  exclusion  of 
delays  and  cancellations  caused  by 
weaffier,  since  airlines  cannot  control 
these  events.  LAPA  believes  that 
passengers  want  to  know  which  airlines 
are  not  operating  on-time  because  of 
their  own  shortcomings,  not  external 
causes  such  as  weather. 

Comments  in  opposition  were  filed  by 
American  and  Delta.  Also,  American, 
Delta,  United  and  USAir  sent  a  letter 
(joint  letter)  to  Secretary  Pena. 

American  does  not  believe  airline 
employees  would  risk  their  jobs  and 
threaten  passenger  safety  by  dispatching 
unsafe  aircraft  with  medianical 
problems  to  improve  on-time 
performance.  American  asserts  that 
there  are  many  opportunities  for  airlines 
to  behave  recUessly  in  order  to  improve 
on-time  performance,  if  they  are  so 
inclined.  American  believes  Northwest 
could  make  the  same  argument  about 
weather  or  a  medical  emergency.  For 
ex£unple,  an  airline  could  unsafely 
dispatch  aircraft  or  attempt  landings  in 
bad  weather,  or  refuse  to  make  an 
emergency  landing  for  an  on-board 


medical  emergency  to  avoid  chargeable 
delays  and  improve  on-time 
performance.  American  believes  that 
this  does  not  happen. 

The  joint  emergency  petitioners 
responded  that  American’s  comments 
are  without  merit  tmd  frivolous.  'The 
joint  petitioners  do  not  believe 
mechanicals  can  be  equated  with 
inclement  weather  or  medical 
emergencies.  The  decision  to  delay  a 
flight  based  on  mechanical  problems 
can  be  made  by  a  single  airline 
employee,  while  the  decision  to  delay  a 
fii^t  based  on  adverse  weather 
conditions  is  a  group  process  in  which 
the  government  is  involved. 
Furthermore,  the  petitioners  contend  it 
is  absurd  to  think  a  pilot  would  not 
make  a  landing  for  a  medical 
emergency. 

Delta  stated  that  the  Department  has 
already  fully  examined  the  safety  issue 
and  properly  concluded  that  there  is  no 
safety  risk.  Delta  asserts  that  the 
mechanical  exclusion  generated 
considerable  unnecessary  expenses  for 
the  reporting  airlines.  Delta  believes  that 
Northwest  was  less  than  candid  in  its 
portrayal  of  the  opposition  to  reporting 
mechanical  delays  and  cancellations  at 
the  safety  conference.  Delta  compared 
reporting  mechanical  delays  with 
reporting  flights  delayed  because  of 
time-consiuning  deicing  procedures 
required  by  the  FAA.  Delta  notes  that  no 
one  has  suggested  that  airline 
employees  are  exposed  to  undue 
pressures  to  meet  schedules  when  they 
are  faced  with  a  decision  whether  to 
deice  an  aircraft  or  not. 

The  joint  letter  expressed  the  carriers’ 
concerns  about  the  Department 
reversing  the  on-time  reporting 
requirements.  They  believe  that  the 
Department  performed  a  thorough 
analysis  of  the  issues  in  its  final  rule 
issued  on  September  30, 1994.  They 
also  believe  the  current  requirements 
provide  better  consvuner  information. 
They  suggested  that  the  consumer 
information  would  be  further  improved 
by  adding  a  requirement  for  reporting 
completion  factor. 

Completion  Factor 

The  Department  seeks  comments  on 
whether  it  should  publish  the 
percentage  of  scheduled  domestic 
passenger  departures  completed  or 
scheduled  domestic  revenue-passenger 
miles  completed  by  the  reporting 
carriers.  Commenters  should  adless 
whether  the  publication  of  this 
information  would  allow  consumers  to 
make  better  decisions  on  air-travel 
purchases. 

Under  the  present  reporting 
requirement  of  including  mechanicals. 
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the  Department  is  able  to  calculate  for 
each  carrier’s  domestic  system  the 
percentage  of  scheduled  passenger 
departures  completed.  However,  if  the 
Department  reverts  to  the  old  system  of 
excluding  flights  impacted  by 
mechanicals,  it  could  calculate 
departure-completion  percentages  for 
only  the  reported  flights.  Please 
comment  on  (1)  whether  the  departure- 
completion  percentage  should  exclude 
or  include  flights  impacted  by 
mechanical  problems,  and  (2)  if  flights 
impacted  by  mechanicals  are  included 
in  the  completion  percentage,  how 
should  the  Department  collect  this  data? 

Commenters  should  also  address  the 
use  of  existing  data  such  as  the  T-lOO 
System  for  calculating  the  percentage  of 
scheduled  domestic  revenue-passenger 
miles  completed.  While  the  Department 
can  presently  make  this  calciilation,  the 
percentage  is  slightly  overstated  when 
an  airline  operates  extra-section  flights. 
Aircraft  miles  for  extra-section  flights 
are  reported  as  aircraft-miles  completed, 
but  are  not  reported  as  scheduled 
aircraft  miles.  If  the  Department  uses 
this  system  to  determine  a  completion 
factor,  there  would  be  no  specid 
treatment  for  flights  cancelled  because 
of  mechanical  problems. 

Commenters,  that  propose  additional 
data  items,  should  address  the  cost  to 
the  airlines  to  submit  those  data  items. 

Frequency  of  Reporting 

A  recent  Presidential  regulatory 
initiative  directs  federal  agencies  to 
review  their  reporting  regulations  in 
order  to  reduce  the  bmden  on  business 
and  the  public.  In  many  instances,  less 
frequent  reporting  may  relieve  some 
burden. 

From  our  initial  review  of  the  likely 
benefits  of  less  frequent  filing  of  on-time 
data,  we  believe  that  there  would  be  no 
burden  reduction.  Airlines  are  required 
to  file  data  for  each  individual  fli^t 
segment,  and  less  frequent  reporting 
would  not  change  this  requirement. 
Therefore,  we  are  not  proposing  to 
amend  the  filing  frequency.  However,  if 
commenters  can  show  a  savings  from 
less  frequent  reporting,  we  may  be 
agreeable  to  amending  the  regulations. 

Commenters  should  address  the 
burden  reduction  and  the  efiect  on  the 
usefulness  of  consumer  information  if 
the  on-time  performance  data  were  filed 
less  frequently.  For  instance, 
conunenters  may  want  to  consider  such 
options  as:  (1)  Quarterly  submissions  to 
DOT  with  consumer  information 
published  quarterly  and  quarterly  tapes 
provided  CRS  vendors;  (2)  quarterly 
submissions  to  DOT  with  consiuner 
information  published  quarterly  and 
monthly  tapes  provided  CRS  vendors; 


and  (3)  quarterly  submissions  to  DOT 
but  data  separated  by  month,  with 
monthly  tapes  provided  CRS  vendors. 
Under  option  (3),  the  quarterly 
consumer  information  could  be  shown 
by  month,  by  quarter  or  by  the  last 
month  of  the  quarter. 

The  Proposal 

The  Department  is  proposing  to 
reinstate  the  exclusion  of  mechanical 
delays  and  cancellations  in  the  on-time 
performance  reports.  At  the  January 
1995  Aviation  Safety  Conference, 
representatives  of  the  mechanics  and 
pilots  vmions  expressed  concerns  that 
there  may  be  undue  pressure  on 
mechanics  to  dispat^  aircraft  in  the 
name  of  on-time  performance.  Neither 
the  pilots  nor  the  mechanics  responded 
to  the  December  4, 1992  NPRM.  In  the 
interest  of  public  safety,  we  wish  to 
fully  explore  this  issue. 

When  the  Department  decided  to 
eliminate  the  mechanical  exclusion,  the 
decision  was  based  on  information  in 
the  docket  and  the  belief  that  the 
majority  of  the  air  transportation 
industry,  including  the  airlines,  labor, 
ATA,  and  the  general  public  did  not 
oppose  the  change.  There  was  no 
evidence  in  the  record  to  indicate  that 
safety  would  be  adversely  affected  by 
eliminating  the  mechanical  exclusion. 
The  only  airlines  opposing  the  change 
were  America  West,  Northwest  and 
Southwest.  These  airlines  generally 
ranked  in  the  top  three  for  on-time 
performance. 

Since  the  Department’s  September  30, 
1994  final  rule,  safety  concerns  have 
been  raised.  The  purpose  of  this 
rulemaking  is  to  frilly  explore  these 
concerns.  We  do  not,  however,  believe 
a  safety  emergency  exists.  As  American, 
Delta,  United,  USAir  and  even 
Northwest  have  stated,  airlines  are  faced 
with  many  instances  where  an  airline 
must  decide  between  safety  and  on-time 
performance,  and  safety  always  is  given 
first  priority.  Accordingly,  the 
emergency  waiver  requests  of 
Northwest,  America  West  and 
Southwest  are  hereby  denied.  Airlines 
have  10  days  to  appeal  for  review  of  this 
action  to  the  Administrator,  Research 
and  Special  Programs  Administration, 
under  14  CFR  385.50  et  seq. 

For  historical  data  base  purposes,  we 
are  also  asking  airlines  to  comment  on 
tbe  retroactive  application  of  the 
proposal.  Specifically,  tbe  Department 
proposes  to  require  airlines  to  refile  all 
relevant  monthly  on-time  reports 
beginning  witb  January  1995,  to  exclude 
mechanical  delays  or  cancellations. 
Comments  should  discuss,  among  other 
things,  the  availability  of  historical  data, 
and  burden  and  monthly  costs  involved. 


Until  this  rulemaking  is  completed, 
airlines  will  ccntinue  to  report 
according  to  the  final  rule  issued  on 
September  30, 1994.  All  back  issues  of 
the  Department’s  monthly  Air  Travel 
Consumer  Report,  which  includes  data 
frrom  the  On-Time  Flight  Performance 
Reporting  System,  will  be  issued 
contemporaneously  with  the 
publication  of  this  proposed 
rulemaking.  Future  issues  will  be  issued 
monthly  on  a  current  basis  as  the  data 
are  received. 

lAPA’s  proposal  to  exclude  weather- 
related  delays  and  cancellations  will  not 
be  consider^  in  this  rulemaking,  as  it 
is  beyond  the  scope  of  the  September 
30, 1994  final  rule.  Moreover,  while 
airlines  do  not  have  control  over  the 
weather,  they  do  control  where  they 
establish  hub  airports.  The  various  hub 
airports  throughout  the  cormtry  are  not 
affected  by  weather  to  the  same  degree. 
Consumers  should  have  this 
information. 

Rulemaking  Analyses  and  Notiras 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  of  proposed  rulemaking  is 
not  considered  a  significant  regulatory 
action  imder  section  3(f)  of  Executive 
Order  12866,  therefore  it  was  not 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  rule  is  considered  significant 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (44  FR  11034),  because  it 
involves  Departmental  policy 
concerning  the  reporting  of  flight  delays 
and  their  potential  impact  on  safety. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (“Federalism”)  and  DOT  has 
determined  the  proposed  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

I  certify  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Tbe  proposal  will  affect  only  large 
certificated  U.S.  airlines  accounting  for 
at  least  1  percent  of  U.S.  domestic 
scheduled  passenger  revenues  (over 
$450  million  annually  for  the  12  months 
ended  March  31, 1994).  The 
Department’s  economic  regulations 
define  “large  certificated  air  carrier”  to 
include  U.S.  air  carriers  holding  a 
certificate  issued  imder  section  401  of 
the  Federal  Aviation  Act  of  1958,  as 
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amended,  that  operate  aircraft  designed 
to  have  a  maximum  passenger  capacity 
of  more  than  60  seats  or  a  maximum 
payload  capacity  of  more  than  18,000 
pounds.  Consequently,  small  carriers 
tue  not  affected  by  this  final  rule. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule  is 
being  sent  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  44  U.S.C.  Chapter  35  under  OMB 
NO:  2138-0041;  ADMINISTRATION: 
Research  and  Special  Programs 
Administration;  TITLE:  Airline  Service 
Quality  Performance  Reports;  NEED 
FOR  INFORMATION:  Consumer 
Information  and  Flight  Data  for  Air 
Traffic  Control;  PROPOSED  USE  OF 
INFORMATION:  Consumer 
Publications;  FREQUENCY:  Monthly; 
BURDEN  ESTIMATE:  1,920;  AVERAGE 
BURDEN  HOURS  PER  RESPONDENT 
192.  For  further  information  contact: 

The  Information  Requirements  Division, 
M-34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  D.C.  20590-0001,  (202) 
366-4735  or  Transportation  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228,  Washington,  D.C.  20503. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  niunber  2137-AC67 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  14  CFR  Part  234 

Advertising,  Air  carriers,  Consumer 
protection.  Reporting  requirements. 
Travel  agents. 

Proposed  Rule 

Accordingly,  it  is  proposed  to  amend 
14  CFR  Part  234,  Airline  Service  Quality 
Performance  Reports,  as  follows: 

PART  234— AIRLINE  SERVICE 
QUALITY  PERFORMANCE  REPORTS 

1.  The  authority  for  Part  234 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  40101, 40114, 41702, 
41708, 41712;  5  U.S.C.  553(e)  and  14  CFR 
302.38. 

2.  Section  234.2,  Definitions,  is 
amended  by  revising  the  definition  of 
“reportable  flight”  and  by  adding  the 
definitions  for  “mechanical  delay”  and 
“mechanical  cancellation”  in 


alphabetical  order  as  set  forth  below, 
and  the  introductory  text  is  republished 
as  follows: 

§234.2  Definitions. 

For  the  purpose  of  this  part: 

***** 

Mechanical  delay  and  mechanical 
cancellation  mean  respectively,  the 
arrival  delay  (by  15  minutes  or  more)  or 
cancellation  of  a  flight  scheduled  to  be 
operated  with  a  particular  aircraft  on  a 
particular  day  due  to  mechanical 
problems  on  that  aircraft  that  are 
reported  to  the  Federal  Aviation 
Administration  pursuant  to  14  CFR 
121.705  or  121.703.  Mechanical  delays 
will  include  delays  in  both  the  flight  on 
which  the  mechanical  problem  was 
encountered  and  subsequent  delayed 
flights  performed  by  the  same  aircraft, 
or  the  aircraft  substituted  for  it,  on  the 
same  day,  where  the  delay  was 
attributable  to  the  initial  mechanical 
problem. 

***** 

Reportable  flight  means  any  nonstop 
flight  to  or  from  any  airport  within  the 
contiguous  48  states  that  accoimted  for 
at  least  1  percent  of  domestic  scheduled 
passenger  enplanements  in  the  previous 
calendar  year,  as  reported  in  reports 
submitted  to  the  Department  pursuant 
to  part  241  of  this  title.  Qualifying 
airports  will  be  specified  periodically  in 
reporting  directives  issued  by  the  Office 
of  Airline  Statistics.  Flights  delayed  or 
cancelled  because  of  qualifying 
mechanical  problems  are  excluded  from 
the  carriers  reports. 

3.  Section  234.4  is  amended  by 
redesignating  paragraphs  (b),  (c),  (d),  (e), 
and  (f)  as  (c),  (d),  (e),  (f),  S'nd  (g), 
respectively,  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  234.4  Reporting  of  on-time  performance. 
***** 

(b)  A  reporting  carrier  shall  not  report 
any  of  the  information  specified  in 
paragraph  (a)  of  this  section  for  any 
scheduled  operation  that  was  late  or 
cancelled  due  to  a  mechanical 
cancellation  or  mechanical  delay. 
***** 

4.  Section  234.8  is  amended  by 
revising  paragraph  (b)(1)  as  set  forth 
below,  and  the  introductory  text  of 
paragraph  (b)  is  republished  as  follows: 

§  234.8  Caicuiation  of  on-time 
performance  codes. 
***** 

(b)  The  on-time  performance  code 
shall  be  calculated  as  follows: 

(1)  Based  on  reportable  flight  data 
provided  to  the  Department,  calculate 
the  percentage  of  on-time  arrivals  of 
each  nonstop  flight.  Calculations  shall 


not  include  discontinued,  extra-section 
flights,  nor  flight  operations  affected  by 
mechanical  delays  or  mechanical 
cancellations  for  which  data  are  not 
reported  to  the  Department. 
***** 

Issued  in  Washington,  D.C.  on  May  26, 
1995. 

Ana  Sol  Gutierrez, 

Deputy  Administrator,  Research  and  Special 
Proffams  Administration. 

[FR  Doc.  95-13630  Filed  6-1-95;  8:45  am) 
BILUNQ  CODE  4910-62-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1307 

Plastic  Buckets;  Withdrawal  of 
Advance  Notice  of  Proposed 
Rulemaking 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Withdrawal  of  advance  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  has  voted  to  terminate  a 
proceeding  to  develop  a  rule  addressing 
risks  of  injury  and  death  associated  wiffi 
certain  5  gallon  plastic  buckets.'  The 
Commission  initiated  the  proceeding 
when  it  published  an  advance  notice  of 
proposed  rulemaking  (“ANPR”)  on  July 
8, 1994.  59  FR  35058.  On  February  8, 
1995,  the  Commission  voted  to 
terminate  the  proceeding  and  withdraw 
the  ANPR.  As  explained  below,  the 
Commission  determined  that  based  on 
information  available  at  this  time, 
rulemaking  is  not  warranted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Celestine  Trainor,  Directorate  for 
Epidemiology,  Division  of  Human 
Factors,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0468. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  July  1989,  the  Commission  first 
learned  of  a  drowning  hazard  associated 
with  certedn  large  buckets  or  bucket-like 
containers.  These  drownings  occurred 
when  a  child  leaned  over  the  bucket  and 
fell  in  head  first.  Children  have 
drovmed  in  a  very  small  amount  of 
liquid.  Because  of  their  shape,  size,  and 
sturdiness,  the  buckets  do  not  tip  over. 


'  The  Commission  voted  to  issue  this  termination 
notice  with  Chairman  Ann  Brown  and 
Commissioner  Mary  Gall  voting  in  favor  of  issuing 
the  notice.  Commissioner  Thomas  Moore  abstained 
from  voting  on  this  implementing  notice  because  he 
did  not  participate  in  the  previous  decision  to 
withdraw  the  ANPR. 
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nor  can  toddlers  who  have  fallen  into 
the  buckets  extricate  themselves. 

Upon  learning  of  such  incidents,  the 
Commission  issued  a  Safety  Alert  in 
July  1989  warning  consumers  of  the 
potential  drowning  hazard  associated 
with  this  product.  The  Commission  also 
contacted  the  major  trade  associations 
representing  manufacturers  and  fillers 
of  buckets.  These  trade  associations 
formed  the  Coalition  for  Container 
Safety  and  developed  an  information 
and  education  program  that  included 
distribution  to  consmners  of  free  self- 
adhesive  warning  labels  and  production 
of  a  video  news  release. 

The  Commission  staff  also  worked 
with  ASTM  subcommittee  F15.31  on 
voluntary  standards  for  5-gallon 
buckets.  In  1993,  ASTM  approved  an 
emergency  standard  for  labeling  of 
buckets  to  address  the  drowning  hazard, 
and  a  final  ASTM  standard  for  labeling 
is  in  process.  In  addition,  an  ASTM 
subcommittee  task  group  pursued  the 
possibility  of  developing  a  draft 
performance  standard.  After  considering 
various  options,  subcommittee  members 
stated  at  a  March  17, 1994  meeting  that 
they  did  not  beUeve  a  performance 
standard  was  feasible  and  that  they 
would  continue  to  vote  against  it. 
Subsequent  subcommittee  and  task 
force  meetings  did  not  progress  any 
further  toward  a  voluntary  performance 
standard. 

On  July  8, 1994,  the  Commission 
published  an  ANPR  explaining  that  it 
was  beginning  a  proceeding  to  address 
the  hazard  of  drowning  associated  with 
5-gallon  plastic  buckets  and  that  a  range 
of  options  were  open  to  the  Commission 
to  address  this  hazard.  59  FR  35058, 
35062. 

B.  Statutory  Authority 

The  Commission  initiated  the 
rulemaking  proceeding  under  the 
Consiuner  Product  Safety  Act  (“CPSA”). 
15  U.S.C.  2051-2084.  Sections  7,  8  and 
9  of  the  CPSA  set  forth  the  requirements 
that  the  Commission  must  follow  to 
issue  safety  regulations.  15  U.S.C.  2056, 
2057  and  2058. 

The  July  8, 1994  ANPR  was  the  first 
step  required  in  the  rulemaking  process. 
In  accordance  with  section  9(a)  of  the 
CPSA,  the  ANPR  described  the  product, 
explained  the  nature  of  the  risk  of 
injury,  summarized  the  possible 
regulatory  alternatives,  and  discussed 
existing  relevant  standards.  The  ANPR 
also  invited  interested  persons  to  submit 
(i)  comments  concerning  the  risk  of 
injury;  (ii)  an  existing  standard  or 
portion  of  a  standard  to  be  developed  as 
a  proposed  rule;  and  (iii)  a  statement  of 
intention  to  modify  or  develop  a 
voluntary  standard  that  would  address 


the  risk  of  injury  associated  with  plastic 
buckets.  15  U.S.C.  2058(a).  The 
Commission  received  84  comments  in 
response  to  the  ANPR.  (2)  2 

C  The  Product 

As  explained  in  the  ANPR,  this 
proceeding  covers  certain  buckets, 
referred  to  as  ‘‘5-gallon  plastic  buckets.” 
They  are  open-head  budgets  with  a  rated 
capacity  of  4V2  to  5V2  gallons  and  are 
generally  14  inches  hi^  and  10.25  to 
11.25  inches  in  diameter.  They  have 
practically  straight  sides  and  are 
manufactured  of  high  density 
polyethylene.  These  buckets  are  used  to 
package  and  transport  such  industrial, 
commercial  and  consiuner  products  as, 
chemicals,  cleaning  substances,  foods, 
paints  and  construction  materials. 
Consumers  obtain  the  buckets  when 
they  purchase  consumer  goods,  like 
paint  or  detergent,  packaged  in  the 
buckets,  when  they  carry  the  buckets 
away  firom  job  sites,  or  when  they 
pun^ase  them  empty.  The  ANPR 
described  the  bucket  industry  based  on 
a  study  conducted  by  the  Freedonia 
Group,  Inc.  That  study  estimated  that  by 
1997, 175  million  open-head  plastic 
buckets  will  be  produced  annualfy.(l) 

D.  Risks  of  Injury  and  Death 

Incident  scenarios  usually  involved 
an  unwitnessed  event  when  a  child 
leaned  over  the  bucket  and  fell  in  head 
first. 

Of  the  112  fatal  incidents  which  CPSC 
staff  investigated,  the  location  of  the 
caregiver  could  be  determined  in  93  of 
the  cases.  In  91  of  these  incidents,  the 
caregiver  was  not  in  the  same  room  with 
the  victim.(12) 

Of  the  19  investigations  of  “near- 
miss”  situations  where  the  victims 
survived,  the  location  of  the  caregiver 
was  known  in  16  of  these  cases.  In  13 
of  these  incidents,  the  caregiver  was  not 
in  the  same  room  with  the  victim.(12) 

Between  January  1984  and  January 
1995,  the  Commission  has  received 
reports  of  247  deaths  and  32  non-fatal 
incidents  associated  with  5-gallon 
buckets.  The  estimated  annual  average 
number  of  deaths  for  the  years  1990, 
1991,  and  1992,  is  about  36,  a  slight 
reduction  fiom  the  annual  average 
estimate  of  about  40  for  the  years  1990 
and  1991.  The  ages  of  the  victims 
ranged  from  7  to  24  months,  with  a 
mediem  age  of  11  months.  Sixty  percent 
of  the  victims  were  male.  Height  and 
weight  of  the  victims,  when  reported, 
averaged  about  28  inches  and  22 
poimds,  respectively.  Where  race/ 
ethnicity  was  reported,  minority  groups 


2  Numbers  in  parentheses  refer  to  documents 
listed  at  the  end  of  this  notice. 


accounted  for  about  70%  of  those 
incidents.(4) 

All  but  one  of  the  incidents  in  which 
the  bucket  material  was  reported 
involved  plastic  buckets — the  other  was 
metal.  In  35  incidents,  the  bucket 
material  was  not  known.  In  cases  where 
the  buckets’  measurements  were  known, 
over  90%  were  5-gallon  buckets,  usually 
14  to  15  inches  high,  with  diameters  of 
about  12  inches.  Tlie  average  height  of 
the  liquid  in  the  buckets  was  about  6 
inches.(4) 

E.  Existing  Standards 

As  discussed  above,  ASTM  formed 
subcommittee  F15.31  to  address  hazards 
associated  with  buckets.  In  July  1993, 
ASTM  approved  ES  26-93,  an 
emergency  labeling  standard  for  5- 
gallon  plastic  buckets.  The  standard 
requires  that  5-gallon  open-head  buckets 
have  a  specified  label  at  the  time  they 
are  sold  or  delivered  to  the  end  user  or, 
if  the  bucket  is  intended  to  be  sold 
empty,  when  shipped  to  a  retailer  for 
sale.  The  label  must  be  difficult  to 
remove  and  must  not  be  covered, 
obstructed  or  removed  by  distributors  or 
retailers.  The  placement,  size,  layout, 
and  wording  of  the  label  are  specified. 
The  label  contains  a  pictorial  along  with 
the  words:  “Children  can  fall  into 
bucket  and  drown”  followed  by  the 
words  “Keep  children  away  from  bucket 
with  even  a  small  amount  of  liquid.” 
The  label  may  be  modified  to  include 
additional  languages.  (8)  ASTM  is  in  the 
process  of  maMng  this  a  final  standard. 
The  ASTM  subcommittee  also  examined 
the  possibility  of  a  performance 
standard,  but  as  of  this  time,  has  not 
developed  one.(l) 

In  aadition,  as  discussed  in  the 
ANPR,  California  has  a  law,  in  effect 
since  September  1993,  that  requires  a 
warning  label  on  5-gallon  buckets 
intended  for  use,  sale,  or  distribution 
within  the  state.  Also,  as  discussed  in 
the  ANPR,  there  are  several  standards 
that  establish  criteria  for  handling  and 
shipping  of  buckets,  but  these  standards 
do  not  address  the  child-drowning 
hazard.(l) 

F.  Industry’s  Labeling,  Information  and 
Education  Campaign 
Following  pubUcation  of  the  ANPR, 
industry  substantially  increased  its 
efforts  with  respect  to  labeling  and 
information  and  education.  A 
substantial  number  of  5-gallon  plastic 
buckets  are  now  being  labeled  in 
conformance  to  the  ASTM  labeling 
standard  described  above.  According  to 
a  letter  dated  January  17, 1995  from 
counsel  for  five  major  bucket 
manufacturers,  80%  of  the  buckets 
manufactured  by  those  companies  were 
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being  labeled  in  accordance  with  the 
ASTM  standard,  and  that  compliance 
would  increase  in  the  coming  months. 
The  letter  stated  that  these  five 
companies  comprise  approximately 
90%  of  the  U.S.  bucket  market.(9) 

These  five  manufacturers  also 
initiated  an  education  and  information 
program  warning  of  the  drowning 
hazard  associated  with  plastic  buckets. 

In  late  fall  of  1994,  they  issued  an  audio 
news  release  and  an  audio  public 
service  annoimcement.  They  are  in  the 
process  of  producing  a  large  color  poster 
to  be  widely  distributed  through  key 
safety,  health  and  other  organizations. 

As  of  February  8, 1995,  these  firms  had 
committed  or  spent  approximately 
$250,000  on  the  campaign,  and  their 
coimsel  represented  that  the  firms  are 
committed  to  continuing  the  campaign 
over  the  next  2V2  years,  spending 
approximately  an  additional 
$250,000.(9) 

G.  Action  by  the  Commission 

On  February  8, 1995,  the  Commission 
held  an  oral  briefing  to  have  the  staff 
provide  an  update  on  this  proceeding. 
After  considering  the  issues  and 
information  discussed  above,  the 
Commission  determined  that 
rulemaking  is  not  warranted. 
Accordingly,  the  Commission  voted  to 
terminate  the  proceeding  and  withdraw 
the  ANPR  issued  on  July  8, 1994.  In 
withdrawing  the  ANPR,  the 
Commission  is  not  relying  on  a 
volimtary  standard  imder  section  9  of 
the  CPSA.  See  15  U.S.C.  2064  and  16 
CFR  1115.5.  As  discussed  below,  the 
two  Commissioners  differed  in  the 
reasoning  behind  their  common 
conclusion  that  rulemaking  is 
unwarranted. 

Chairman  Ann  Brown  stated;  “In  view 
of  the  progress  made  by  the  bucket 
industry  in  placing  English  and  Spanish 
warning  labels  on  five-gallon  buckets, 
its  commitment  to  an  ongoing 
information  and  education  campaign, 
the  significant  cost  to  the  Commission 
and  industry  that  could  result  in 
attempting  to  redesign  buckets  to  meet 
a  performance  standard  with  no 
assuremce  that  such  a  standard  would  be 
practicable  and  reasonable  for  all 
buckets,  or  even  a  majority  of  buckets, 
it  makes  sense  to  terminate  the 
proceeding.”(10) 

In  her  statement,  the  Chairman 
reviewed  the  initiation  of  the 
proceeding  and  the  industry’s  efforts 
involving  labeling  and  developing  an- 
information  and  education  campaign. 
She  noted  the  apparent  success  of 
labeling  legislation  in  California  where, 
as  far  as  the  Commission  is  aware,  no 
labeled  bucket-related  deaths  have 


occurred  since  the  law  took  effect.  The 
Chairman  noted  that  her  decision  was 
based  in  part  on  the  significant 
resources  that  would  be  required  to 
address  the  drowning  hazard  through  a 
performance  standard,  noting  that  “it  is 
best  to  concentrate  those  resources  on 
problems  that  are  more  clearly  solvable 
within  a  reasonable  period  of  time.” 
Finally,  the  Chairman  encoiiraged 
industry  to  continue  exploring 
alternatives  to  labeling  that  could 
potentially  eliminate  the  bucket 
drowning  hazard.(lO) 

Commissioner  Mary  Sheila  Gall 
observed  in  her  statement  that  “it  is 
clear  that  development  of  a  voluntary 
pterformance  standard  and  prototype 
solutions  were  unworkable,  despite  the 
best  efforts  of  industry  and  our  staff.” 
Commissioner  Gall  explained  that, 
although  industry’s  efforts  toward 
labeling  and  an  information  and 
education  campaign  were  laudable,  they 
did  not  form  the  basis  of  her  vote  to 
terminate  the  rulemaking.  Rather, 
Commissioner  Gall  found  that  the 
drowning  incidents  occiurred  due  to  the 
absence  of  adult  supervision.  She  stated: 
“It  is  those  charged  with  the 
responsibility  of  caring  for  young 
children  who  are  creating  the  hazard.  It 
is  not  the  product.”  Commissioner  Gall 
concluded  that  her  vote  to  terminate  the 
rulemaking  reaffirmed  her  position 
“that  the  Federal  government  cannot 
mandate  changes  in  products  as  a 
substitute  for  responsible  adult 
supervision.  The  deaths  of  these 
children  are  inexcusable.  The  fact  that 
they  were  preventable  is  tragic.  ”(11) 

In  accordance  with  the  Commission’s 
decision  that  a  rulemaking  proceeding  is 
no  longer  warranted  to  address  the 
drowning  hazard  associated  with  5- 
gallon  plastic  buckets,  the  Commission 
hereby  withdraws  the  ANPR  published 
on  July  8, 1994  (59  FR  35058). 

Dated;  May  30, 1995. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

Reference  Documents 

The  following  documents  contain 
information  relevant  to  this  rulemaking 
proceeding  and  are  available  for  inspection  at 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission,  Washington, 
Room  502, 4330  East-West  Highway, 
Bethesda,  Maryland  20814. 

1.  Federal  Register  notice,  “Plastic 
Buckets;  Advance  Notice  of  Proposed 
Rulemaking;  Request  for  Comments  and 
Information,”  July  8, 1994  (59  FR  35058). 

2.  Comments  received  in  response  to 
Federal  Register  notice,  “Plastic  Buckets; 
Advance  Notice  of  Proposed  Rulemaking; 
Request  for  Comments  and  Information,”  July 
8, 1994  (59  FR  35058). 


3.  Memorandum  from  Ronald  L.  Medford, 
Assistant  Executive  Director,  HIR,  to  the 
Commission,  “Commission  Meeting  on  5- 
Gallon  Buckets,”  February  7, 1995. 

4.  Memorandum  from  Suzanne  P.  Cassidy, 
EPHA  to  Celestine  Ttainor,  EPHF,  “Data 
Update  of  Investigated  Cases  Associated  with 
5--GalIon  Buckets,”  January  20, 1995. 

5.  Memorandum  from  G^rge  Sushinsky, 
LSEL,  to  Celestine  Trainor,  EPHF,  “LSEL 
Status  Report  on  Performance  Test 
Development,”  January  19, 1995. 

6.  Log  of  Meeting  of  ASTM  F15.31 
Performance  Task  Group,  July  20, 1994. 

7.  Log  of  Meeting  of  A^M  F15.31,  January 
25, 1995. 

8.  ASTM  ES  26-93:  Standard  for 
Specification  of  Cautionary  Labeling  for  Five 
Gallon  Open-Head  Plastic  Containers 
(Buckets). 

9.  Letter  from  David  H.  Baker,  Holland  and 
Knight  to  Eric  Rubel,  CPSC,  concerning 
industry  program,  January  17, 1995. 

10.  Statement  of  Chairman  Ann  Brown, 
“Five-gallon  Buckets,”  February  8, 1995. 

11.  Statement  of  Commissioner  Mary 
Sheila  Gall,  “The  Termination  of  Rulemaking 
Proceedings  Regarding  Five  Gallon  Buckets,” 
February  8, 1995. 

12.  Memorandum  from  Suzanne  P. 

Cassidy,  EPHA  to  Ronald  Medford,  HAR, 
“Location  of  Caregivers  (Bucket 
Investigations),”  April  20, 1995. 

[FR  Doc.  95-13597  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  6366-01-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  10, 12, 102, 134,  and  177 

RIN  1515-AB19;  1515-AB34 

Rules  for  Determining  the  Country  of 
Origin  of  a  Good  for  Purposes  of 
Annex  311  of  the  North  American  Free 
Trade  Agreement;  Rules  of  Origin 
Applicable  To  Imported  Merchandise 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  May  5, 1995,  Customs 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  that  set 
forth  proposed  amendments  to  the 
interim  Customs  Regulations 
establishing  rules  for  determining  when 
the  coimtry  of  origin  of  a  good  is  one  of 
the  parties  to  the  North  American  Free 
Trade  Agreement  for  purposes  of  Annex 
311  of  that  Agreement  and  republished, 
with  some  modifications,  proposed 
amendments  to  the  Custom's  Regulations 
to  provide  uniform  rules  governing  the 
determination  of  the  country  of  origin  of 
imported  merchandise.  This  document 
extends  for  an  additional  30  days  the 
period  of  time  within  which  interested 
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members  of  the  public  may  submit 
comments  on  the  proposed 
amendments. 

DATES:  Comments  must  be  received  on 
or  before  July  19, 1995. 

ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 

U.S.  Customs  Service,  Frankhn  Court, 
1301  Constitution  Avenue,  N.W., 
Washington,  D.C.  20229.  Comments 
submitted  may  be  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Franklin 
Court,  1099  14th  Street,  N.W.,  Suite 
4000,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Gathers,  Office  of  Regulations 
and  Rulings  (202-482-6980). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  5, 1995,  Customs  pubUshed 
in  the  Federal  Register  (60  FR  22312)  a 
notice  of  proposed  rulemaking  that  (1) 
set  forth  proposed  amendments  to  the 
interim  Customs  Regulations,  pubUshed 
in  the  Federal  Register  on  January  3, 
1994,  as  T.D.  94-4,  which  established 
the  rules  for  determining  when  the 
country  of  origin  of  a  good  is  one  of  the 
parties  to  the  North  American  Free 
Trade  Agreement  for  purposes  of  Annex 
311  of  that  Agreement  and  (2) 
republished,  with  some  modifications, 
proposed  amendments  to  the  Customs 
Regulations  to  set  forth  uniform  rules 
governing  the  determination  of  the 
country  of  origin  of  imported 
merchandise,  which  also  had  been 
published  in  the  Federal  Register  on 
January  3, 1994.  The  document  solicited 
public  conunents  that  were  to  be 
received  on  or  before  June  19, 1995. 

Customs  has  been  requested  to  extend 
the  period  of  time  for  comments  in 
order  to  afford  interested  parties 
additional  time  to  study  the  proposed 
regulatory  changes  and  prepare 
responsive  comments.  Customs  believes 
that  it  would  be  appropriate  to  grant  the 
request.  Accordingly,  the  period  of  time 
for  the  submission  of  conunents  is  being 
extended  30  days. 

Dated;  May  30, 1995. 

Stuart  P.  Seidel, 

Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 

(FR  Doc.  95-13644  Filed  6-2-95;  8:45  am] 
BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Ch.  VII 

Establishment  of  an  Advisory 
Committee  To  Negotiate  Regulations 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  clarification. 

SUMMARY:  This  notice  contains 
information  concerning  the  membership 
of  the  advisory  committee  established 
by  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  to 
negotiate  rulemaking  on  coal  refuse 
disposal  sites. 

FOR  FURTHER  INFORMATION.  CONTACT: 

Melanie  Wilson,  Office  of  Svuface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  NW.,  Room 
52,  Washington,  DC  20240,  (202)  208- 
4609. 

SUPPLEMENTARY  INFORMATION:  A  notice, 
published  March  14, 1995  (60  FR 
13858),  established  the  advisory 
committee  and  requested  nominations 
for  membership.  The  notice  listed  those 
groups  contacted  during  the  convening 
stage  of  the  negotiated  rulemaking 
process  to  help  identify  those  issues  to 
be  considered  during  the  negotiated 
rulemaking.  OSM  is  publishing  this 
notice  to  clarify  that  those  parties 
contacted  have  not  agreed  to  participate 
in  the  negotiated  rulemaking  and 
nothing  in  the  notice  should  be 
construed  otherwise. 

Dated:  May  25, 1995. 

Robert  J.  Uram, 

Director. 

[FR  Doc.  95-13691  Filed  6-2-95;  8:45  am] 
BILUNG  CODE  4310-05-M 

30  CFR  Part  926 

Montana  Regulatory  Program  and 
Abandoned  Mine  Land  Reclamation 
Plan 

AGENCY:  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing  on  proposed  amenthnent. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  proposed  amendment  to  the  Montana 
regulatory  program  (hereinafter,  the 
“Montana  program”)  and  abandoned 
mine  land  reclamation  plan  (hereinafter, 
the  “Montana  plan”)  tmder  the  Surface 
Mining  Control  and  Reclamation  Act  of 


1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
statutes  pertaining  to  the  designation  of 
the  Montana  State  Regulatory  Authority 
and  reclamation  agency  rmder  SMCRA, 
statutory  definitions  including  those  of 
“prospecting”  and  “prime  farmland,” 
revegetation  success  criteria  for  bond 
release,  prospecting  imder  notices  of 
intent,  and  permit  renewal.  The 
amendment  is  intended  to  revise  the 
Montana  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMC^,  and  to  improve  program 
efficiency. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.,  July  5, 

1995.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  June  30, 1995.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  m.d.t.,  on  Jrme 
20, 1995. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy 
Padgett  at  the  address  Usted  below. 

Copies  of  the  Montana  program,  the 
Montana  plan,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  document 
will  be  available  for  pubUc  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  proposed 
amendment  by  contacting  OSM’s  Casper 
Field  Office. 

Guy  Padgett,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
Eeist  B  Street,  Room  2128,Casper,  WY 
82601-1918,  Telephone:  (307)  261- 
5776. 

Gary  Amestoy,  Administrator,  Montana 
Department  of  State  Lands, 

Reclamation  Division,  Capitol  Station, 
1625  Eleventh  Avenue,  Helena, 
Montana  59620,  (406)  444-2074.  ( 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
V.  Padgett,  Telephone:  (307)  261-5776 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 
and  Montana  Plan 

On  April  1, 1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program  as  administered  by 
the  Department  of  State  Lands.  General 
background  information  on  the  Montana 
program,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  program  can  be  foimd  in  the 
April  1, 1980,  Federal  Register  (45  FR 
21560).  Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  foimd  at  30  CFR 
926.15,  926.16,  and  926.30. 
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On  October  24, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Montana  plan  as  administered  by  the 
Department  of  State  Lands.  General 
backgroimd  information  on  the  Montana 
program,  including  the  Secretary’s 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  of  the 
Montana  plan  can  foimd  in  the 
October  24, 1980,  Federal  Register  (45 
FR  70445).  Subsequent  actions 
concerning  Montana’s  program  and 
program  amendments  can  be  found  at 
30  CFR  926.20. 

n.  Proposed  Amendment 

By  letter  dated  May  16, 1995, 

Montana  submitted  a  proposed 
amendment  to  its  program  and  plan 
pursuant  to  SMCRA  (30  U.S.C.  1201  et 
seq.)  (Administrative  Record  No.  MT- 
14-01).  Montana  submitted  the 
proposed  amendment  in  response  to  the 
required  program  amendments  at  30 
CFR  926.16  (f)  and  (g),  and  at  its  own 
initiative.  The  provisions  of  the 
Montana  Code  Annotated  (MCA)  that 
Montana  proposes  to  revise  are:  82-4- 
203,  MCA  (definitions):  82-4-204,  MCA 
(rulemaking  authority);  82-4-205,  MCA 
(administration  by  Department  of 
Environmental  Quality);  82-4-221, 

MCA  (mining  permit  required):  82-4- 
223,  MCA  (permit  fee  and  surety  bond); 
82-4-226(8),  MCA  (prospecting  permit); 
82—4-226,  MCA  (prospecting  permit); 
82-4-227,  MCA  (refusal  of  permit);  82- 
4-231,  MCA  (submission  of  and  action 
on  reclamation  plan);  82-4-232,  MCA 
(area  mining;  bond;  alternate  plan);  82- 
4-235,  MCA  (inspection  of  vegetation; 
final  bond  release);  82-4-239 
(reclamation  by  regulatory  authority); 
82-4-240,  MCA  (reclamation  after  bond 
forfeiture):  82-4-242,  MCA  (funds 
received  by  regulatory  authority);  82-4- 
251,  MCA  (noncompliance;  suspension 
of  permits):  and  82-4-254,  MCA 
(violation;  j^nalty;  waiver). 

Specificmly,  Montana  proposes  the 
following  revisions: 

1.  Redesignation  of  regulatory  authority 
emd  reclamation  agency  under  SMCRA. 

The  Montana  Legislature  has  enacted 
Senate  Bill  234  to  reorganize  the 
environmental  and  natural  resources 
functions  of  the  State  government, 
including  eliminating  the  Department  of 
State  Lands  and  creating  the  Department 
of  Environmental  Quality,  and 
transferring  the  powers  of  the  Board  of 
Land  Commissioners,  except 
rulemaking  authority,  to  the  Department 
of  Environmental  Quality.  Montana 
proposes  to  implementthese  changes 
with  the  following  proposed  revisions: 
revise  the  definition  of  “Board”  at  82- 
4-203(6),  MCA,  to  mean  the  board  of 


environmental  review  instead  of  the 
board  of  land  commissioners;  deletathe 
definition  of  “Commissioner”  at  82-4- 
203(10),  MCA;  revise  and  recodify  the 
definition  of  “Department”  at  82-4- 
203(13),  MCA,  to  mean  the  department 
of  environmental  quality  instead  of  the 
department  of  state  lands;  revise  Section 
82-4-204,  MCA,  by  deleting  subsections 

(1) ,  (2),  and  (4)  which  provide  for  the 
board  to  issue  orders  and  hold  hearings, 
and  adding  a  new  subsection  providing 
that  the  board  may  adopt  rules  with 
respect  to  fiUng  of  reports,  issuance  of 
permits,  monitoring,  and  other  matters 
of  procedure  and  administration;  and 
revise  Section  82-4-205,  MCA,  to 
provide  for  the  administration  of  the 
Montana  Strip  and  Undergroimd  Mine 
Reclamation  Act  (SUMRA)  by  the 
department  of  environmental  quality 
instead  of  the  department  of  state  lands, 
and  add  provisions  for  the  department 
to  issue  orders  and  conduct  hearings. 
Additionally,  Montana  proposes  in 
many  other  sections  to  replace 
references  to  “the  board”  (of  state  land 
commissioners)  with  references  to  “the 
department”  (of  environmental  quality), 
to  delete  references  to  “the 
commissioner”  (of  state  lands),  or 
replace  references  to  “the 
commissioner”  (of  state  lands)  with 
references  to  “the  director  of  the 
department”  (of  environmental  quality); 
these  proposed  revisions  are  located  at: 
82-4-223  (2)  and  (3),  82-4-226(8),  82- 
4-227(3)(b)(i).  82-4-231  (9)  and  (l)(f), 
82-4-232(7),  82-4-239(1),  (2),  (3),  and 
(6)  82-4-240,  82-4-242,  82-4-254  (1), 

(2) ,  and  (3),  MCA.  Additionally,  at 
Section  82-4-251,  MCA,  Montana 
proposes  to  replace  references  to  “the 
commissioner  [of  state  lands]  or  an 
authorized  representative”  with 
references  to  “the  director  of  the 
department  [of  environmental  quality] 
or  an  authorized  representative.” 

2.  Revegetation  criteria  for  bond  release. 

Montana  proposes,  in  Senate  Bill  365, 
to  revise  Section  82-4-235,  MCA,  to 
provide  that:  for  land  that  was  seeded 
using  a  seed  mix  that  included  a 
substantial  component  of  introduced 
species  approved  by  the  regulatory 
authority,  and  on  which  the 
revegetation  otherwise  meets  the 
requirements  of  82-4-233(1),  MCA, 
approval  of  revegetation  for  release  of 
bond  may  not  be  withheld  on  the  basis 
that  introduced  species  compose  a 
major  or  dominant  component.  Montana 
further  proposes  to  add  a  new 
subsection  providing  that  on  land 
affected  by  coal  mining  only  prior  to 
May  3, 1978,  the  department  may 
approve  bond  release  on  an  area 
meeting  the  following  criteria:  (1)  It  was 


seeded  using  a  seed  mix  approved  by 
the  department  that  included 
introduced  species,  and  (2)  at  least  one 
of  the  following  conditions  exist:  the 
standards  of  82-4-233(1)  are  otherwise 
met;  the  operator  has  demonstrated 
substantial  usefulness  of  the 
revegetation  for  grazing;  the  operator 
demonstrates  that  the  revegetation  has 
substantial  value  as  a  habitat  component 
for  wildlife;  or  the  area  is  suitable  for 
conversion  to  cropland  or  hayland,  and 
the  department  approves  and  the 
operator  completes  the  conversion.  The 
new  subsection  would  further  provide 
that  on  such  lands,  interseeding  or 
supplemental  planting  may  be 
performed  without  reinitiating  the 
revegetation  liability  period. 

3.  Prospecting  definition  and  notices  of 
intent  to  prospect. 

Montana  proposes,  in  House  Bill  162, 
to  revise  the  definition  of  “prospecting” 
at  82-4-203(26),  MCA,  so  that  it  would 
mean  either:  (1)  The  gathering  of  surface 
or  subsurface  geologic,  physical,  or 
chemical  data  by  mapping,  trenching, 
geophysical,  or  other  tecl^ques 
necessary  to  determine  the  quality  and 
quantity  of  overburden  in  an  area  or  the 
location,  quantity,  or  quality  of  a  natural 
mineral  deposit;  or  (2)  the  gathering  of 
environmental  data  to  establish  the 
conditions  of  an  area  before  beginning 
mining  operations.  Montana  further 
proposes  to  revise  82-4-226(8),  MCA,  by 
adding  a  provision  that  prospecting  that 
is  conducted  to  determine  the  location, 
quality,  or  quantity  of  a  natiunl  mineral 
deposit  and  that  does  not  substantially 
disturb  the  natural  land  surface  is  not 
subject  to  the  requirements  for 
prospecting  permits,  but  is  subject  to  the 
requirements  for  filing  a  notice  of  intent 
to  prospect. 

4.  Renewal  of  permits. 

Montana  proposes,  in  House  Bill. 162, 
to  revise  82-4-221(1),  MCA,  to  change 
the  deadlines  for  filing  permit  renewal 
applications.  The  proposed  revision 
would  require  that  renewal  applications 
be  filed  at  least  240  days,  but  not  more 
than  300  days,  prior  to  the  renewal  date. 

5.  Definition  of  “prime  farmland.” 

Montana  proposes,  in  Senate  Bill  234, 
to  revise  and  recodify  the  definition  of 
“prime  farmland”  at  82-4-203(25), 
MCA.  Under  the  proposal,  “prime 
farmland”  would  mean  land  that  meets 
the  criteria  for  prime  farmland 
prescribed  by  the  United  States 
Secretary  of  Agriculture  in  the  Federal 
Register  and  which  historically  has 
been  used  for  intensive  agricultural 
purposes. 
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6.  Editorial  revisions. 

In  all  of  the  sections  cited  above, 
Montana  proposes  niunerous  editoried 
revisions. 

ni.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  884.14,  and  884.15(a). 
OSM  is  seeking  comments  on  whether 
the  proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15  and  884.14.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Montana  program 
and  Montana  plan. 

1.  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter’s  recommendations. 
Comments  received  after  the  time 
indicated  under  “DATES”  or  at 
locations  other  than  the  Casper  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.,  mdt, 
on  June  20, 1995.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 


to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  fisted  under  FOR  FURTHER 
INFORMAHON  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  fist^  imder 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  fi'om  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  State  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met.  Decisions  on  proposed  State 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  submitted  by  a 
State  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  applicable 
Federal  regulations  at  30  CFR  Parts  884 
and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)).  Also,  agency 
decisions  on  proposed  State  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  are  categorically 


excluded  finm  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  sm^l  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  926 
Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  30, 1995. 

Richard  ).  Seibel, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

[FR  Doc.  95-13665  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4310-0$-M 


National  Park  Service 

36  CFR  Part  13 

RIN  1024-AC05 

Glacier  Bay  National  Park,  Alask?: 
Vessel  Management  Plan  Regulations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Penk  Service 
(NPS)  has  reevaluated  the  current  vessel 
regulations  for  Glacier  Bay  National 
Park  and  Preserve  and  is  proposing  to 
revise  the  regulations,  including  vessel 
quotas,  that  were  established  to  protect 
the  endangered  humpback  whale  and 
other  resources  Glacier  Bay  National 
Park  and  Preserve  manages.  These 
regulations  are  being  proposed  after  an 
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Endangered  Species  Act,  Section  7, 
consultation  with  the  National  Marine 
Fisheries  Service  (NMFS),  and  are 
consistent  with  the  1993  Biological 
Opinion  issued  by  that  agency.  The 
regulations  are  drafted  to  trac^  the 
proposed  action  (Alternative  Five)  from 
the  six-alternative  Vessel  Management 
Plan  and  Environmental  Assessment 
prepared  by  the  NPS.  The  proposed 
regulations  contemplate  an  increase  in 
cruise  ship  use,  to  be  offset  by  specific 
mitigation  measures.  The  regulations 
would,  authorize  a  72  percent  seasonal 
increase  in  cruise  ship  traffic  during  the 
months  of  June,  July,  and  August. 
However,  Uiere  would  be  no  increase  in 
the  maximum  number  of  cruise  ships 
permitted  to  use  the  bay  on  any  given 
day  (two).  Rather,  the  increased  traffic 
will  be  absorbed,  for  the  most  part,  by 
authorizing  more  cruise  ship  entries  in 
early  and  late  summer.  The  NPS  also 
solicits  comment  on  the  possibility  of 
modest  increases  in  seasonal  use  by 
charter  and  private  vessels.  The 
proposed  regulations  would  also  extend 
and  codify  park  compendium  vessel 
regulations  that  were  developed,  under 
the  authority  of  the  existing  regulations, 
for  the  protection  of  humpback  whales, 
Steller  sea  lions,  and  other  wildlife  and 
resource  values  within  the  park. 
Additional  measures  are  also  proposed 
to  mitigate  natural  resource  impacts 
associated  with  the  proposed  increase  in 
vessel  traffic.  Finally,  to  provide  park 
visitors  a  range  of  recreational 
opportimities  and  to  maintain 
opportvuiities  for  the  safe  use  of  kayaks, 
the  proposed  regulations  would  close 
the  upper  Muir  Inlet  to  motor  vessels  on 
a  seasonal  basis. 

DATES:  Written  conunents,  suggestions, 
or  objections  will  be  accepted  imtil 
August  4, 1995.  Hearing  dates  and 
locations  are  listed  under 
SUPPLEMENTARY  INFORMATION,  below. 
ADDRESSES:  Comments  should  be 
addressed  to:  Superintendent,  Proposed 
Regulations  Comment,  Glacier  Bay 
National  Park  and  Preserve,  P.O.  Box 
140,  Gustavus,  Alaska  99826. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.M.  Brady,  Superintendent,  Glacier  Bay 
National  Park  and  Preserve,  P.O.  Box 
140,  Gustavus,  Alaska  99826, 
Telephone:  (907)  697-2230. 

SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

Open  houses  and  hearings  are 
scheduled  for  the  following  dates  and 
locations: 

Jime  19 — Gustavus,  School  Gym,  Open 

House  (6:30  to  8  p.m.)  &  Hearing  (8 

p.m.) 


June  20 — ^Juneau,  Centennial  Hall,  Open 
house  (2  to  4  p.m.)  &  Hearing  (8  p.m.) 
June  21 — Hoon^,  Open  house  (6:30  to 
8  p.m.)  &  Hearing  (8  p.m.) 

June  22 — ^Elfin  Cove,  Community  Bid., 
Open  House  (6:30  to  8  p.m.)  & 

Hearing  (8  p.m.) 

June  23 — ^Pelican,  Community  Hall, 
Open  House  (6:30  to  8  p.m.)  & 

Hearing  (8  p.m.) 

July  11 — ^Anchorage,  NPS  Regional 
Office,  2525  Gambell  St.,  Hearing  (7 
p.m.) 

Background 

Glacier  Bay  National  Monument  was 
established  by  presidential 
proclamation  dated  February  26, 1925 
(43  Stat.  1988).  The  monument  was 
established  to  protect  the  dynamically 
changing  glacial  environment  of 
mountains,  tidewater  glaciers, 
associated  movements  and  development 
of  flora  and  fauna,  and  to  promote  the 
scientific  study  of  such.  The  early 
monument  included  marine  waters 
within  Glacier  Bay  north  of  a  line 
running  approximately  firom  Geikie  Inlet 
on  the  west  side  of  the  bay  to  the 
northern  extent  of  the  Beardslee  Islands 
on  the  east  side  of  the  bay.  The 
monument  was  expanded  by  a  second 
presidential  proclamation  on  April  18, 
1939.  53  Stat.  2534.  The  expanded 
monument  included  additional  lands 
and  the  marine  waters  of  all  of  Glacier 
Bay;  portions  of  Cross  Soimd,  North 
Inian  Pass,  North  Passage,  Icy  Passage, 
and  Excursion  Inlet;  and  Pacific  coastal 
waters  to  a  distance  of  three  miles 
seaward  between  Cape  Spencer  in  the 
south  and  Sea  Otter  Creek,  north  of 
Cape  Fairweather.  The  inclusion  of 
marine  waters  within  the  boundaries  of 
the  monument  and  present-day  park 
presents  unique  opportimities  for  the 
study  and  preservation  of  marine  flora 
and  fauna  in  an  unimpaired  state. 

Glacier  Bay  National  Monument  was 
redesignated  as  Glacier  Bay  National 
Park  in  1980  by  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA).  The  new  park  included  all 
lands  and  waters  of  ffie  previously 
existing  monument,  plus  additional 
land  areas.  94  Stat.  2382.  The  legislative 
history  of  ANILCA  provides  that  certain 
NPS  imits  in  Alaska  including  Glacier 
Bay  National  Park  “*  *  *  are  intended 
to  be  large  sanctuaries  where  fish  and 
wildlife  may  roam  freely,  developing 
their  social  structures  and  evolving  over 
long  periods  of  time  as  nearly  as 
possible  without  the  changes  that 
extensive  human  activities  would 
cause.”  Sen.  Rep.  No.  96—413,  96th 
Cong.,  1st  Sess.  137  (1979);  and,  Cong. 
Rec.  H  10532  (Nov.  12, 1980). 


The  original  monument 
proclamations  and  the  NPS  Organic  Act 
and  its  eunendments  governed  the 
management  of  the  former  Glacier  Bay 
National  Monument  and  govern  the 
present  Glacier  Bay  National  Park  and 
Preserve.  The  NPS  Organic  Act  of  1916 
directs  the  Secretary  of  the  Interior  and 
the  NPS  to  manage  national  parks  and 
monuments  to  “conserve  the  scenery 
and  the  natural  and  historic  objects  and 
the  wild  life  therein  and  to  provide  for 
the  enjoyment  of  same  in  such  manner 
and  by  such  means  as  will  leave  them 
unimpaired  for  the  enjoyment  of  future 
generations.”  16  U.S.C.  §  1.  In  addition, 
the  Redwood  National  Park  Act  of  1978 
states:  “The  authorization  of  activities 
shall  be  construed  and  the  protection, 
management  and  administration  of  [NPS 
areas]  shall  be  conducted  in  light  of  the 
high  public  value  and  integrity  of  the 
National  Park  System  and  shall  not  be 
exercised  in  derogation  of  the  values 
and  purposes  for  which  these  various 
areas  have  been  established,  except  as 
may  have  been  or  shall  be  directly  and 
specifically  provided  by  Congress.”  92 
Stat.  166, 16  U.S.C.  §  la-1.  The  NPS 
Organic  Act  also  grants  the  Secretary  of 
the  Interior  the  authority  to  implement 
“rules  and  regulations  as  he  may  deem 
necessary  or  proper  for  the  use  and 
management  of  the  parks,  monuments 
and  reservations  under  the  jurisdiction 
of  the  National  Park  Service.”  16  U.S.C. 
3.  In  addition  to  general  regulatory 
authority,  the  NPS  has  been  delegated 
specific  authority  to  “[pjromulgate  and 
enforce  regulations  concerning  boating 
and  other  activities  on  or  relating  to 
waters  located  within  areas  of  the 
National  Park  System,  including  waters 
subject  to  the  jurisdiction  of  the  United 
States*  *  *.”  16  U.S.C.  §la-2(h). 

Vessel  Management 

The  NPS  first  published  vessel  traffic 
regulations  for  Glacier  Bay,  a  marine 
body  of  water  in  Glacier  Bay  National 
Park,  in  1980.  Those  regulations,  that 
were  published  in  two  parts,  were 
promulgated  in  response  to  a  NMFS 
Biological  Opinion  issued  pursuant  to 
Section  7  of  the  Endangered  Species 
Act.  The  NPS  requested  a  formal 
consultation  with  NMFS  in  1979,  when 
for  the  second  consecutive  year,  the 
number  of  endangered  humpback 
whales  that  used  the  bay  for  summer 
feeding  remained  significantly  below 
historical  levels.  NMFS  concluded  that 
the  increase  in  vessel  traffic,  especially 
erratically  traveling  craft,  may  have 
altered  the  humpback’s  behavior  and 
that  restriction  and  regulation  of  vessel 
traffic  were  necessary  to  protect  the 
humpback  whales. 
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One  portion  of  the  ensuing 
regulations  limited  the  niunber  of  cruise 
ships  that  entered  Glacier  Bay  to  two 
per  day  and  not  more  than  a  total  of  89 
cruise  ship  entries  during  the  months 
when  whales  feed  in  the  bay  (Jime  1 
through  August  31).  The  regulations 
also  imposed  speed  and  routing 
restrictions  on  all  motor  vessels  and 
restricted  vessels  from  remaining  closer 
than  one-quarter  nautical  mile  from  a 
whale,  or  otherwise  pursuing  or 
attempting  to  pursue  a  whale.  45  FR 
32228  (May  15, 1980). 

The  second  portion  of  regulations 
limited  small  vessel  entries  into  Glacier 
Bay  to  1976  levels  for  charter  vessels 
and  allocated  339  entries  for  private 
vessels  from  Jime  1  through  August  31. 
45  FR  32234  (May  15, 1980);  45  FR 
85471  (December  30, 1980);  and  46  FR 
50370  (October  13, 1981). 

The  NFS  intended  the  two  sets  of 
regulations  to  be  temporary,  until  more 
conclusive  research  could  be  completed 
and  NMFS  could  again  be  consulted. 
Pending  completion  of  this  process,  the 
NPS  extended  the  regulations  imtil 
August  31, 1983.  48  FR  21947  (May  16, 
1983). 

On  June  22, 1983,  NMFS  issued  its 
second  Biological  Opinion.  The  NMFS 
reported  that  while  the  amoimt  of  vessel 
use  that  would  have  the  effect  of  total 
whale  displacement  from  Glacier  Bay 
could  not  be  defined  or  predicted,  the 
operational  and  vessel  number 
restrictions  imposed  by  the  NPS  were 
sufficient  so  that  some  increase  in  the 
amoimt  of  vessel  use  could  ocou 
without  ieopardizing  the  continued 
existence  of  the  southeast  Alaska 
humpback  whale  stock.  However, 

NMFS  directed  that  no  additional  vessel 
traffic  should  be  allowed  unless  the 
niunber  of  individual  whales  that  enter 
Glacier  Bay  remained  equal  to  or  greater 
than  the  1982  level  of  22  whales — and 
that  any  increase  of  vessel  traffic  be 
implemented  in  a  conservative  manner 
and  appropriately  monitored.  The 
NMFS  suggested  that  no  more  than  a  20 
percent  increase  in  the  three  vessel 
categories  at  that  time  (large,  small  and 
charter  vessels)  would  be  prudent  and 
that  a  minimiun  of  two  years  should  be 
allowed  for  monitoring  and  evaluating 
the  effects  of  such  an  increase  before 
proposing  additional  increases.  Lastly, 
NMFS  cautioned  the  NPS  that  it  was 
unable  to  determine  the  amount  of 
additional  vessel  traffic  in  Glacier  Bay 
to  which  the  whales  could  adjust. 

On  April  18. 1984,  based  on  the  1983 
NMFS  opinion,  the  NPS  published 
proposed  rules  for  the  protection  of 
humpback  whales  in  Glacier  Bay  (49  FR 
15482);  final  rules  were  published  on 
May  10, 1985  (50  FR  19880).  These 


regulations  continued  the  permit 
requirement  and  seasonal  vessel  limits 
for  entry  into  Glacier  Bay  and  continued 
the  speed  and  routing  restrictions  on 
motor  vessels,.as  well  as  the  restrictions 
on  remaining  close  to,  or  otherwise 
pursuing  or  attempting  to  piusue  a 
whale.  The  terms  “entry”  and  “vessel 
use-day”  were  defined  and  appUed  to 
prevent  vessel  accumulation  and 
overcrowding.  Earlier  vessel  categories 
were  dropped  in  favor  of  the  current 
categories:  cruise  ship,  tour  vessel, 
charter  vessel,  and  private  vessel.  Vessel 
entry  limits  were  retained  for  cruise 
ships  and  private  vessels;  charter 
vessels  and  the  newly  defined  toiu  boat 
class  were  assigned  seasonal  quotas. 
Drawing  on  the  NMFS  1983  Biological 
Opinion,  the  regulations  provided 
authority  for  the  superintendent  to 
permit  an  increase  in  vessel  traffic  up  to 
20  percent  above  the  1976  base  figures. 
The  amount  of  whale  research  then 
imderway  and  anticipated  in  the  future 
was  published  with  the  proposed  and 
final  rules. 

In  1985,  the  NPS  authorized  a  15 
percent  increase  in  cruise  ship  traffic 
and  a  20  percent  increase  in  (barter 
vessel  and  private  vessel  entries.  An 
additional  5  percent  increase  in  cruise 
ship  traffic  was  authorized  in  1988. 

In  1991,  the  NMFS  published  the 
Final  Recovery  Plan  for  the  Humpback 
Whale.  The  interim  goal  of  the  plan  is 
to  double  the  extant  population  of 
humpback  whales  within  the  next  20 
years  by  “*  *  *  optimiz[ing]  natural 
fecimdity  by  providing  natural  feeding 
opportunities,  and  reducing  death  and 
injury  by  human  activities.”  Objectives 
in  the  plan  include:  (1)  improvement  of 
current  and  historical  habitat  by 
reducing  human-produced  underwater 
noise  when  whales  are  present,  (2) 
prevention  of  colUsions  between  whales 
and  ships,  and  (3)  the  continued 
monitoring  of  hiunpback  whale 
populations. 

The  1995  Vessel  Management  Plan 

In  response  to  requests  firom  the 
cruise  ship  industry  and  other  tourism 
groups  for  greater  access  to  Glacier 
Bay — ^which  is  a  major  tomist 
destination — ^the  NPS  undertook  a 
review  of  the  vessel  quotas  for  Glacier 
Bay  that  were  estabhshed  in  1985.  The 
existing  quotas  were  based  on  the  NMFS 
10-year-old  Biological  Opinion.  In  order 
to  obtain  an  updated  opinion,  the  NPS 
prepared  an  Internal  Review  Draft 
Vessel  Management  Plan/Environmental 
Assessment  (IRDVMP/EA).  In 
September  1992,  the  NPS  reinitiated 
consultation  with  the  NMFS.  The 
IRDVMP/EA  evaluated  four  alternatives 
for  managing  vessel  traffic  in  Glacier 


Bay.  The  NMFS  review  covered  any 
vessel  management  alternative  that  is 
equivalent  to,  or  less  than,  the  range  of 
vessel  traffic  increase  described  in  the 
plan.  NMFS  Biological  Opinion, 

February  19, 1993  (NPS  VMP/EA 
Appendix  D,  p.  3).  Two  more 
alternatives  that  are  within  the  scope  of 
the  Biological  Opinion  that  NMFS 
subsequently  issued  have  since  been 
added  to  the  plan.  The  four  alternatives 
reviewed  by  NMFS  ranged  from  an 
average  17  percent  reduction  in  all 
vessel  traffic — ^to  an  apportioned 
increase  in  cruise  ship  (72  percent), 
charter  boat  (8  percent),  and  private 
vessel  traffic  (34  percent).  The  NMFS 
reviewed  the  IRDDVMP/EA  and 
analyzed  the  potential  impacts  of  the 
plan  on  endangered  humpback  and  gray 
whales  and  the  threatened  Steller  sea 
lion. 

Following  review,  the  NMFS  issued  a 
Biological  Opinion  on  February  19, 

1993.  The  NMFS  reported  a 
nonjeopardy  finding  for  the  gray  whale: 
as  gray  whales  rarely  enter  Glacier  Bay, 
the  NMFS  does  not  believe  there  will  be 
any  adverse  impact  on  the  gray  whale  as 
a  result  of  the  plan.  (On  June  16, 1994, 
the  NMFS  pubUshed  a  determination  to 
remove  the  eastern  North  Pacific  gray 
whale  population  frnm  the  Ust  of 
endangered  wildlife  and  plants  (59  FR 
31094)).  The  NMFS  also  concluded  that 
the  plan  would  not  adversely  affect  the 
Steller  sea  lion  population.  All  action 
alternatives  proposed  in  the  plan 
recommend  that  the  existing  summer 
closure  surrounding  the  South  Marble 
Island  sea  lion  haul-out  (100  yards)  be 
extended  to  include  this  and  other  other 
haul-outs  year-round. 

In  addi^sing  hiunpback  whales,  the 
NMFS  opinion  recognized  that  the 
humpback  whales  that  frequent 
southeastern  Alaska  (including  those 
that  visit  Glacier  Bay)  are  presumably 
part  of  a  discrete  North  Pacific 
population.  Therefore,  the  NMFS 
considered  whether  the  effects  of  the 
plan  were  likely  to  jeopardize  the 
continued  existence  of  the  entire  North 
Pacific  humpback  population.  The 
NMFS  concluded  that,  for  the  three-year 
period  following  implementation,  it 
would  not.  Beyond  this  short-term 
prediction,  NMFS  did  not  project  long¬ 
term  effects.  NMFS  did,  however,  make 
the  following  observations  concerning 
the  decline  in  humpback  whale  use  of 
Glacier  Bay,  an  issue  of  concern  to  NPS 
because  of  its  duty  to.manage  Glacier 
Bay  in  a  manner  ffiat  protects  the 
opportunity  for  whales  to  enter  and  feed 
in  the  park’s  waters: 

The  NPS  Vessel  Management  Plan  and 
environmental  assessment  document  a 
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declining  trend  in  whale  usage  of  Park  waters 
and  a  decline  in  crude  birth  rate  since  1988. 
However,  given  the  small  sample  sizes 
involved,  and  the  high  inherent  variability  of 
these  types  of  data,  it  is  hard  to  assess 
whether  or  not  these  trends  are  real.  If  the 
trends  are  real,  there  is  no  way  to  determine 
whether  they  are  caused  by  changes  in  prey 
distribution  or  increases  in  vessel  traffic 
because  there  have  not  been  conclusive  prey 
studies  or  vessel  interaction  studies. 

However,  because  these  changes  have 
occurred  coincidentally  with  increases  in 
vessel  traffic,  NMFS  cannot  rule  out  the 
hypothesis  that  some  humpback  whales  may 
avoid  the  area  due  to  vessel  traffic. 

NMFS  Biological  Opinion,  February 
19, 1993  (NFS  VMP/^  Appendix  D,  p. 
13). 

To  mitigate  these  concerns,  the  NMFS 
urged  the  NFS  “to  take  a  conservative 
approach  in  all  management  actions  that 
may  affect  humpback  whales.”  Id.  at  14. 
NMFS  limited  the  validity  of  its 
opinion,  as  follows: 

[Bjecause  NMFS  is  concerned  about 
significantly  declining  use  of  Park  waters  by 
hiunpback  whales  and  a  decline  in  the  crude 
birth  rate  for  humpback  whales  in  Glacier 
Bay  National  Park  and  Icy  Strait  since  1988, 
this  opinion  is  valid  only  until  December  31, 
1997. 

NMFS  Biological  Opinion,  February 
1993  letter  of  transmittal  (NFS  VMF/EA, 
Appendix  D,  p.  2).  NMFS  directed  that 
formal  consultation  must  be  reinitiated 
upon  the  expiration  of  the  opinion.  The 
NMFS  also  made  two  specific 
recommendations  that  have  been 
included  in  all  of  the  action  alternatives 
of  the  NFS  1995  Vessel  Management 
Flan: 

(1)  The  NPS  should  implement  a 
humpback  whale  feeding  ecology  research 
program  which  will  provide  information  on 
movement,  distribution,  and  abimdance  of 
humpback  whales  in  Glacier  Bay  and 
northern  southeast  Alaska  at  least  as  far 
south  as  Sumner  Strait.  These  data  should  be 
correlated  to  distribution  of  whale  prey  in 
space  and  time.  Studies  should  also  be 
conducted  to  determine  how  vessel  presence 
alters  the  behavior  and/or  distribution  of 
humpback  whales. 

(2)  The  NPS  should  continue  monitoring 
programs  that  identify  the  number  of 
humpback  whales  that  feed  in  the  National 
Park  waters,  and  their  individual  identity, 
age,  reproductive  status,  and  length  of  stays. 
Although  this  information  by  itself  will  not 
provide  an  answer  to  the  hypothesis  that 
vessels  affect  humpback  whales,  it  does 
provide  indications  of  trends  and  deviations 
in  humpback  whale  use  in  and  around 
Glacier  Bay. 

NMFS  Biological  Opinion,  February 
19, 1993  (NFS  VMF/EA  Appendix  D,  p. 
14). 

The  Proposed  Action 

The  proposed  regulations  are  drafted 
to  track  the  proposed  action  (Alternative 


Five)  firom  the  six-alternative  Vessel 
Management  Plan  and  Environmental 
Assessment  prepared  by  the  NPS,  The 
proposed  relations  contemplate  an 
increttse  in  cruise  ship  use,  to  be  offset 
by  specific  mitigation  measures.  The 
regulations  would  authorize  a  72 
percent  seasonal  increase  in  cruise  ship 
traffic  dming  the  months  of  June,  July, 
and  August.  However,  there  would  be 
no  increase  in  the  maximum  munber  of 
cruise  ships  permitted  to  use  the  bay  on 
any  given  day  (two)-- Rather,  the 
increased  traffic  will  be  absorbed,  for 
the  most  part,  by  authorizing  more 
cruise  ship  entries  in  early  and  late 
summer.  The  basis  for  this  proposal  is 
the  proposition  that,  with  adequate 
mitigating  measures,  the  numl^r  of 
seasonal  entries  allocated  to  cruise  ships 
can  be  increased  to  equal  the  maximum 
daily  use  limit  of  two.  The  proposed 
regulations  would  also  extend  and 
codify  park  compendiiun  vessel 
regulations  that  were  developed,  imder 
the  authority  of  the  existing  regulations, 
for  the  protection  of  humpback  whales, 
Steller  sea  lions,  and  other  wildlife  and 
resource  values  within  the  park. 

Although  the  proposed  regulations  do 
not  propose  an  increase  in  charter 
vessels  or  private  vessels,  the  NFS  is 
interested  in  soliciting  comment  on  the 
possibility  of  an  8%  increase  in  charter 
vessel  use  and  a  15%  increase  in  private 
vessel  use  of  Glacier  Bay  waters  from 
Jime  1  through  August  31,  as  described 
in  Alternative  Six  in  the  VMF/EA.  As  in 
the  case  of  cruise  ships,  this  option 
would  not  allow  an  increase  in  the 
present  maximum  munber  of  daily 
entries  for  charter  vessels  and  private 
vessels  (ciurently  6  and  25, 
respectively).  Rather,  it  would  allow 
these  increases  by  authorizing  more 
entries  and  use-days  in  early  and  late 
summer  in  each  category: 

For  charter  vessels:  Seasonal  entries  and 
use-days  would  increase  8%  from  the  present 
cap  of  511  use-days  to  a  new  cap  of  552  use 
days. 

For  private  vessels:  Seasonal  entries  and 
use-days  would  increase  15%  from  the 
present  cap  of  1,714  use-days  to  a  new  cap 
of  1,971  use  days. 

This  option  could  provide  more 
opportunities  for  a  greater  variety  of 
visitors  to  Glacier  Bay,  including  local 
park  neighbors.  However,  the  increase 
in  vessel  traffic  from  this  option  could 
result  in  greater  impacts  to  park 
resoiuces,  particularly  in  light  of  the 
maneuverability  of  these  smaller  vessels 
and  the  challenge  of  achieving 
compUance  wiffi  protective  regulations. 
Consequently,  NFS  is  considering  this 
option,  perhaps  on  a  trial  basis, 
contingent  upon  mitigation  measures 
such  as  an  education^  orientation 


program  for  small  vessel  operators,  a 
compliance  monitoring  program, 
continued  research  on  potential  impacts 
to  park  resources,  and — fundamental  to 
all  these  measiures — adequate  resources 
for  implementation.  We  encourage 
commenters  to  submit  views  on  diis 
option,  that  may  be  incorporated  into 
the  final  regulation. 

For  general  mitigation  purposes,  the 
proposed  regulations  would  require 
charter  and  private  vessel  operators  to 
attend  a  short  educational  program 
provided  by  NFS  each  season  when  they 
enter  Glacier  Bay.  The  program  would 
inform  boaters  of  closures,  restrictions 
and  other  resource  protection  measures, 
as  well  as  provide  additional 
information  to  assist  boaters  in  having  a 
safe  and  enjoyable  visit  to  the  park.  The 
NFS  will  also  vigilantly  monitor  vessel 
use  and  enforce  resource  protection 
regulations. 

Alternative  Five  proposes  several 
additional  mitigating  measures.  The 
NFS  proposes  to  adopt  the  existing  state 
standards  for  marine  vessel  (stack) 
emissions  within  Glacier  Bay  as  NFS 
regulations. 

This  would  permit  the  NFS  to 
cooperatively  monitor  and  enforce  these 
standards.  The  NFS  has  received 
complaints  from  park  visitors 
concerning  stack  emissions  from  cruise 
ships.  While  xmderway,  cruise  ships 
sometimes  emit  a  blue-grey  or  black 
smoke  plume  as  they  travel  the  length 
of  the  Bay.  As  cruise  ships  increase  the 
speed  of  their  engines  to  head  down-bay 
after  their  passengers  have  viewed 
Margerie  Glacier,  stack  emissions 
sometimes  increase  and  stagnate  in  the 
generally  still  air  of  the  upper  inlet, 
despoiling  the  spectacular  and  pristine 
view  of  the  tidewater  glaciers. 
Temperatiire  inversions  occm 
frequently  at  this  location,  holding 
plumes  low  and  pancake-like  over  the 
inlet  for  hours.  By  adopting  this 
regulation,  the  NFS  can  more  effectively 
and  consistently  enforce  the  emission 
standards.  This  will  ensure  that  all  park 
visitors,  including  those  visitors  arriving 
each  day  on  the  second  cruise  ship, 
have  an  opportunity  to  view  and 
photograph  the  tidewater  glaciers  in  an 
unimpaired  state. 

Underwater  noise  pollution  from 
cruise  ship  operation  is  also  a  park 
resource  concern.  The  mechanical  noise 
transmitted  into  the  water  by  moving 
vessels  has  been  identified  as  one  of  the 
most  likely  human-caused  distiubances 
to  whales.  NMFS  Biological  Opinion, 
February  19, 1993  (NFS  VMF/EA 
A^endix  D,  pp.  10-12). 

Given  the  above  concerns  about  air 
pollution  and  underwater  noise 
pollution,  NFS  is  proposing  that  cruise 
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ship  companies  seeking  entry  permits 
for  operation  in  Glacier  Bay  prepare 
and,  after  approval,  implement  a 
pollution  minimization  plan.  The 
purpose  of  this  plan  would  be  to  assure, 
to  the  fullest  extent  possible,  that  cruise 
ships  permitted  to  travel  within  Glacier 
Bay  National  Park  apply  the  industry’s 
best  approaches  toward  minimization  of 
air  and  underwater  noise  pollution. 

These  approaches  may  include,  for 
example,  installation  of  original  or 
retrofitted  technology,  use  of  cleaner 
fuels,  and  improved  methods  of 
operation.  NPS  specifically  seeks 
comment  on  the  merits  of  this  pollution 
minimization  proposal,  and  welcomes 
the  input  of  industry  and  other 
knowledgeable  parties  on  current 
pollution  control  measures  across  the 
cruise  ship  industry,  research  and 
development  concerning  improvements 
in  pollution  control  measures,  as  well  as 
the  feasibility  of  various  pollution 
minimization  approaches.  NPS  intends 
to  evaluate  all  this  information  in 
determining  how  to  achieve  air  and 
noise  pollution  control  and  protection 
of  park  resources  in  the  Bay. 

m  a  similar  vein,  for  entry  permits 
subject  to  competitive  allocation,  NPS 
will  give  a  strongly  weighted  preference 
to  commercial  vessels  that  can 
demonstrate  minimization  of  air  and 
imderwater  noise  pollution.  In  this  way, 
companies  will  be  challenged  to  devise 
their  own  effective,  state-of-the-art 
solutions. 

The  above  measures  to  achieve 
cleaner,  quieter  cruise  ship  operations 
in  Glacier  Bay  would  provide  important 
mitigation  toward  the  protection  of  air 
quality  and  whale  habitat  in  Glacier 
Bay.  In  addition,  cruise  ship  permits 
would  require  permittees  to  assess  the 
short  and  long-term  impacts  of  their 
activities  on  potentially  affected  Glacier 
Bay  resources  through  a  research  and 
monitoring  program. 

Since  whales  have  been  known  to 
arrive  at  the  mouth  of  Glacier  Bay  in 
May,  the  speed  limit  and  the 
requirement  that  vessels  in  transit  stay 
one  nautical  mile  off-shore  would 
automatically  become  effective  in  the 
designated  lower  bay  whale  waters  each 
year  on  May  15.  This  earlier  date  would 
ensure  that  whales  arriving  at  the  mouth 
of  Glacier  Bay  in  late  spring  are  able  to 
pass  through  the  narrow  entrance  to 
Glacier  Bay  to  access  the  feeding  areas 
with  minimal  disturbance.  Previously 
the  “mid-channel  restriction’’  began  on 
June  1,  and  the  speed  restriction  was  not 
activated  imtil  several  whales  were 
observed  near  the  mouth  of  the  bay. 

Other  natural  resource  protection 
measures  that  eire  proposed  in  this 
rulemaking  serve  to  protect  Steller  sea 


lions  and  their  haul-outs;  pupping  and 
molting  harbor  seals;  nesting  sea  bird 
colonies;  and,  nesting  and  molting  water 
fowl  and  water  fowl  feeding  areas.  The 
specific  locations  and  wildlife  affected 
by  these  measmes,  and  the  activities 
t^ng  place  that  are  critical  to  each 
species  that  these  measures  seek  to 
protect,  are  set  out  below  in  the  section- 
by-section  analysis. 

During  the  last  10  years  Glacier  Bay 
has  experienced  increased  use  by 
visitors  exploring  the  bay  by  kaytik. 
Cxirrently,  kayaks  and  motor  vessels 
concentrate  in  the  bay’s  west  arm, 
primarily  because  the  west  arm  contains 
easily  accessible,  large,  renowned 
tidewater  glaciers.  Conversely,  kayakers 
(and  other  backcountry  users), 
preferring  a  more  remote,  imdisturbed 
recreational  experience  focus  their 
activities  in  the  less-used  east  arm  (Muir 
Inlet).  Given  this,  the  NPS  believes  that 
even  a  modest  increase  in  motor  vessel 
traffic  in  the  upper  reaches  of  the  Muir 
Inlet  would  substantially  reduce 
opportimities  for  remote  recreational 
experiences.  Specifically,  the  proposed 
east  arm  closure  would  allow  kayakers 
access  to  a  tidewater  glacier  with  no 
motor  vessel  disturbance.  The  closure 
would  also  mitigate  a  safety  concern: 
kayaks  are  susceptible  to  being 
overtmmed  by  large  vessel  wakes.  This 
concern  is  amplified  in  the  narrow 
confines  and  steep  sides  of  the  upper 
east  arm  (Muir  Inlet).  The  NPS  believes 
that  it  is  appropriate  to  provide  a  range 
of  visitor  opportunities  (from  motorized 
to  non-motorized),  take  steps  to  protect 
the  safety  of  kayakers,  and  maintain 
opportunities  for  use  of  this  watercraft 
in  Glacier  Bay.  Accordingly,  based  on 
detriment  to  the  recreational  resource 
values  associated  with  kayaking  and 
other  backcountry  use  as  well  as  safety 
concerns,  the  NPS  is  proposing  to  close 
the  waters  of  the  Muir  Inlet  north  of 
Point  McLeod  (including  Wachusett 
Inlet)  to  motor  vessels  June  1  through 
August  31. 

Section-by*Section  Analysis 

Section  13.65(b)(1)  of  the  proposed 
regulations  defines  various  types  of 
vessels  and  other  terms  used  in  this 
section.  Most  of  the  definitions  are 
retained  without  significant  revision 
from  the  existing  regulations.  However, 
there  are  exceptions: 

The  terms  “cruise  ship,”  “charter 
vessel”  and  “tour  vessel”  have  been 
revised.  In  addition  to  some  technical 
revisions,  the  proposed  definitions 
include  a  measurement  standard  based 
on  the  rules  of  the  International 
Convention  on  Tonnage  Measurements 
of  Ships,  1969.  Congress  has  provided 
for  recognition  of  these  rules  that  are 
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generally  used  to  measvire  and  certify 
foreign  hull  vessels.  See,  Omnibus 
Budget  Reconciliation  Act  of  1986,  Title 
V — ^Maritime  Programs,  Part  J — 
Measurement  of  Vessels,  P.L.  99-509, 

100  Stat.  1919  (codified  as  amended  in 
scattered  sections  of  46  U.S.C.).  The 
NPS  is  proposing  that  a  vessel  with  an 
International  Tonnage  Certificate  at  or 
over  2,000  tons  gross  (that  carries 
passengers  for  hire)  would  be  defined  as 
a  cruise  ship.  A  vessel  with  an 
International  Tonnage  Certificate  less 
than  2,000  tons  gross  (that  carries 
passengers  for  hire)  would  be  defined  as 
a  tour  vessel  or  a  charter  vessel.  The 
existing  standard  of  100  tons  gross, 
based  on  the  U.S.  method  for  measuring 
vessels,  will  be  retained.  The  NPS 
recognizes  that  there  is  not  an  exact 
means  of  conversion  between  these  two 
systems  and  will  honor  either  rating  in 
support  of  a  concessions  authorization 
and  entry  permit.  The  NPS  welcomes 
comments  from  knowledgeable  parties 
concerning  this  proposal. 

The  terms  “operate”  and  “operating” 
have  been  expanded  to  include  the 
actual  or  constructive  possession  of  a 
vessel.  This  has  been  done  to  enable 
enforcement  action  against  vessels 
violating  permit  or  closed-water 
restrictions  when  the  vessel  is  not 
underway  at  the  time  of  the  violation. 
Definitions  are  proposed  for  two  new 
terms  as  a  means  to  retain,  clarify,  and 
codify  both  restricted  and  permitted 
activities  that  were  authorized  and 
implemented  under  the  existing 
13.65(b)(2)(iii)  whale-waters  regulations. 
The  first,  “speed  through  the  water,”  is 
analogous  in  aeronautical  terms  to 
“airspeed,”  as  opposed  to  “ground 
speed.”  Whale  water  speed  limits  have 
b^n  measured  and  enforced  in  this 
manner  to  prevent  collisions  between 
vessels  moving  rapidly  “up-current” 
and  whales  or  other  marine  mammals 
that  are  drifting  “down”  in  the  tidal 
current.  'These  speed  limits  also  lower 
the  level  of  underwater  noise  by 
limiting  high  engine  revolutions  that 
can  disrupt  whale  feeding  activities. 

The  term  “transit”  has  b^n  defined  to 
etllow  vessels  to  approach 
perpendicularly  and  land  on  an 
otherwise  unrestricted  shore  within 
designated  whale  waters  in  order  to 
view  or  photograph  wildlife,  camp,  or 
participate  in  any  other  park  activity. 
'The  term  “whale  season”  has  been 
deleted  and  the  dates  on  which  closures 
or  restrictions  begin  and  end  are 
included  as  part  of  the  relation. 

Section  13.65(b)(2)  of  the  proposed 
regulations  authorizes  a  72  p>ercent 
increase  in  cruise  ship  traffic  over  the 
seasonal  limits  authorized  and 
implemented  under  the  existing 
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regulations.  However,  there  would  be  no 
increase  in  the  maximum  number  of 
cruise  ships  permitted  to  use  the  bay  on 
any  given  day  (two).  Rather,  the  increase 
in  traffic  will  be  absorbed,  for  the  most 
part,  by  authorizing  more  cruise  ship 
entries  in  early  and  late  summer.  This 
section  also  provides  for  reinitiation  of 
consultation  with  NMFS  to  ensure  that 
the  increase  in  vessel  traffic  does  not 
afliect  endangered  or  threatened  species, 
particularly  in  Glacier  Bay.  The  section 
also  requires  the  Director  of  the  NPS  to 
reduce  vessel  entry  6md  use  levels  in 
1998  (or  thereafter)  if  necessary  to 
protect  the  values  and  purposes  of 
Glacier  Bay  National  Park  and  Preser/e. 

Section  13.65(b)(2)  also  incorporates 
the  permit  requirements  of  section 
13.65(b)(3)  of  the  existing  regulations, 
with  minor  modifications.  Paragraph 
(b)(2)(ii)(A)  requires  concessioner 
vessels  to  notify  the  Bartlett  Cove 
Ranger  Station  within  the  24  hours  prior 
to,  or  immediately  upon,  entry  to  the 
bay.  Paragraph  (b)(2)(iii)(A)  generally 
requires  private  motor  vessels  entering 
the  bay  through  the  mouth  to  stop  at  the 
Bartlett  Cove  Ranger  Station  for 
orientation  before  proceeding  up  bay. 
Vessels  that  have  previously  visited  the 
bay  may  receive  a  waiver.  Paragraph 
(b)(2)(v)(C)  allows  private  vessels  to 
laimch  a  motorized  skiff  or  tender  after 
anchoring.  Paragraphs  (vii)  and  (viii) 
have  been  added  to  clarify  the 
superintendent’s  authority  to  revoke  or 
deny  a  permit  based  on  violations  of 
this  section. 

Section  13.65(b)(3)  of  the  proposed 
regulations  retains  the  existing 
prohibitions  on  operating  a  vessel 
within  one-quarter  nautical  mile  of  a 
whale,  and  on  pursuing  or  attempting  to 
pursue  a  whale.  The  superintendent’s 
authority  to  designate  temporary  whale 
waters  and  establish  vessel  use  and 
speed  restrictions  have  also  been 
retained.  The  proposed  regulations  also 
identify,  and  designate  as  whale  waters, 
{neas  in  which  seasonal  restrictions 
have  applied  on  a  recurring  basis.  The 
proposed  regulations  would  codify  the 
restrictions  that  were  implemented 
pursuant  to  section  13.65(b)(2),  i.e., 
mid-channel  transit  through  these 
waters,  and  in  the  case  of  lower  bay 
waters,  speeds  not  to  exceed  10  knots 
(proposed  regulation  (b)(3)(v)(A)). 

As  whales  nave  been  Imown  to  arrive 
at  the  mouth  of  Glacier  Bay  in  May,  the 
speed  limit  and  the  requirement  that 
vessels  in  transit  stay  one  nautical  mile 
off-shore,  as  proposed,  would  become 
effective  in  the  designated  lower  bay 
whale  waters  each  year  on  May  15,  'This 
earlier  date  would  ensiure  that  whales 
arriving  at  the  mouth  of  Glacier  Bay  in 
late  spring  are  able  to  pass  with  minimal 


disturbance  through  the  narrow 
entrance  to  Glacier  Bay  to  access  the 
feeding  areas.  'The  superintendent 
would  continue  to  have  discretion  to 
increase  the  speed  limit  through  these 
waters  to  20  Imots  in  the  absence  of 
whales. 

A  speed  restriction  is  also  proposed  to 
mitigate  mortality  and  stress  of  breeding 
and  molting  harbor  seals  resulting  from 
large  vessel  wakes  in  the  narrow 
confines  of  the  Johns  Hopkins  Inlet 
(paragraph  (B)).  Seasonal  closures  and 
operating  restrictions  concerning  the 
Spider  Island  group  and  Johns  Hopkins 
Inlet  that  appear  in  paragraphs 
(b)(3)(vi)(C)-KE)  are  also  proposed  to 
protect  the  park’s  harbor  seals,  that  have 
recently  been  recognized  as  the  largest 
concentration  of  breeding  harbor  seals 
in  the  world.  These  closures  and 
restrictions  have  previously  been 
enforced  as  park  compendium 
regulations.  The  preceding  paragraph 
(b)(3)(vi)(B)  is  proposed  for  the  year- 
round  protection  of  Steller  sea  lions  and 
their  haul-outs  and  is  consistent  with 
NMFS  recommendations. 

Nesting  sea  bird  colonies  would  be 
protected  in  proposed  section 
13.65(b)(3)(vi)(A),  that  closes  colonial 
nesting  islands  to  vessel  landing  and 
foot  traffic  year-round.  These  small- 
island  closures  were  previously 
enforced,  seasonally,  as  park 
compendium  regulations.  Continuing 
these  restrictions  year-round  will  reduce 
impacts  to  vegetation  that  is  important 
to  nesting  birds  and  will  otherwise 
protect  this  sensitive  nesting  habitat 
from  trampling.  This  action  will  also 
augment  sea  lion  haul-out  protection  at 
South  Marble  Island.  Park  visitors  are 
advised  in  paragraph  (b)(3)(vi)(F)  that 
the  distances  proposed  in  this 
rulemaking  that  are  to  be  maintained 
between  visitors  and  wildlife  are 
minimum  distances;  36  CFR  §  2.2 
(wildlife  protection)  requires  that 
greater  distances  be  maintained  from 
wildlife  if  it  seems  likely  that  wildlife 
may  be  distirrbed  or  fiightened. 

Nesting  sea  birds  as  well  as  molting 
and  feeding  waterfowl  would  receive 
protection  through  the  seasonal  water 
(area)  closures  proposed  for  motor 
vessels  in  paragraphs  (b)(3)(vii)(A)-(E). 
These  motor  vessel  closures  would  also 
serve  to  protect  harbor  seal  haul-outs 
associated  with  pupping  and  molting 
activities  (paragraphs  (C)  and  (D)). 
Similar  closures  were  previously 
proposed  for  these  areas.  48  FR  14978, 
April  6, 1983.  That  rulemaking  also 
recognized  the  importance  of  sheltering 
the  unique  concentrations  of  marine 
mammals  and  birds,  that  these  areas 
support,  from  motorized  disruption 
during  the  critical  months  of  feeding. 


breeding,  nesting  and  rearing  of  young. 
With  the  exception  of  Rendu  Inlet,  these 
areas  contain,  or  are  approached 
through,  shallow  areas  that  are 
hazardous  to  navigate  in  motor  vessels. 

Paragraph  (b)(3)(vii)(F)  proposes 
closing  the  waters  of  the  Muir  Inlet 
north  of  Point  McLeod  (including 
Wachusett  Inlet)  to  motor  vessels  on  a 
seasonal  basis.  'Hiis  closure  is  proposed 
to  allow  for  kayaks  to  safely  pass 
through  the  narrow  and  steep  walls  of 
the  east  arm  to  the  tidewater  glaciers 
there  and  to  provide  the  opportunity  for 
camping  and  other  backcountry  use 
away  from  the  noise  of  motor  vessel 
traffic. 

As  discussed  above,  the  NPS  believes 
that  the  closures  proposed  in  paragraphs 
(b)(3)(vi)  and  (b)(3)(vii)(A)-(E)  are 
necessary  to  protect  the  natural  values 
of  Glacier  Bay,  and  the  closures 
proposed  in  paragraph  (b)(3)(vii)(F)  eire 
necessary  to  protect  the  visitor 
experience  values  of  Glacier  Bay.  These 
closures  are  proposed  in  accordance 
with  ANILCA  Section  1110(a)  to  prevent 
detriment  to  the  resource  values  of 
Glacier  Bay.  Therefore,  in  addition  to 
the  public  comment  period  provided  by 
this  rulemaking,  the  NPS  will  hold 
hearings  in  the  vicinity  of  Glacier  Bay 
on  these  proposed  closures,  as  noticed 
in  this  rulemaking. 

In  order  to  further  limit  and  mitigate 
the  effects  of  underwater  noise,  section 
13.65(b)(3)(viii)  restricts  generator  and 
other  non-propulsive  motor  use  during 
the  evening  hours  of  summer.  , 
Section  13.65(b)(3)(ix)  clarifies  the 
duties,  responsibilities,  and  authority  of 
the  superintendent  to  regulate  public 
use  in  response  to  changing  conditions. 
The  NPS  has  previously  determined  the 
need  to  provide  administrative  remedies 
to  protect  whales  through  imposition  of 
temporary  public-use  limits,  whale- 
water  designations,  and  other  temporary 
operating  restrictions.  See,  50  FR  19880, 
19881-82  (May  10, 1985).  The 
environmentally  safe  implementation 
and  maintenance  of  the  increased 
public-use  levels  proposed  in  this 
rulemaking  require  that  the 
superintendent  have  the  necessary 
authority  to  modify  use  levels  and 
establish  vessel  restrictions  to  protect 
park  resources.  The  proposed  regulation 
incorporates  the  existing  authority 
granted  to  the  superintendent  in  1985; 
recognizes  that  in  addition  to  whales, 
other  wildlife  may  be  impacted  by  the 
increase  in  vessel  traffic  (see,  NPS  VMP/ 
EA);  and  avoids  duplication  of  existing 
authority  and  standards.  In  most  cases, 
the  action  contemplated  under  this 
section  would  be  ffie  shifting  of  existing 
prohibitions,  as  whale  and  other 
wildlife  feeding,  breeding,  and  molting 
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sites  shift,  to  new  areas  in  the  dynamic 
sea  and  landscape  of  the  rehounding 
hay. 

Section  13.65(h)(4)  of  the  proposed 
regulations  adopts  the  existing  state 
restrictions  on  vessel  (stack)  emissions. 

Section  13.65(h)(5)-(6)  of  the  existing 
regulations.  Restricted  Commercial 
Fishing  Harvest,  has  been  addressed 
separately  in  proposed  rules,  56  FR 
37262  (August  5, 1991),  and  has  not 
been  considered  as  part  of  these 
proposed  rules.  However,  the  proposed 
seasonal  closure  of  water  areas  to 
vessels  (h)(3)(vi),  and  motor  vessels 
(b)(3)(vii),  would  also  apply  to 
commercial  fishing  boats. 

Public  Participation 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Interested  persons  are  invited  to  submit 
written  comments,  suggestions  or 
objections  regarding  the  proposed 
regulations  to  the  address  noted  at  the 
beginning  of  this  rulemaking.  Comments 
must  be  received  on  or  before  August  4, 
1995.  The  NPS  will  review  comments 
and  consider  making  changes  to  the 
rule,  based  upon  an  analysis  of 
comments. 

Drafting  Information 

The  primary  authors  of  this  revision 
are  Russel  J.  Wilson,  Alaska  Regional 
Office,  National  Park  Service,  and  Molly 
N.  Ross,  Office  of  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior, 
Washington,  D.C.  Other  National  Park 
Service  staff  from  the  Alaska  Regional 
Office  and  Glacier  Bay  National  Park 
and  Preserve  made  significant 
contributions. 

Compliance  With  Other  Laws 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866. 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

The  collection  of  information 
contained  in  this  rule  has  been 
approved  by  the  Office  of  Management 
and  Budget  as  required  by  44  U.S.C. 
3501  et  seq.  The  Office  of  Management 
and  Budget  approval  number  is  1024- 
0026. 

List  of  Subjects  in  36  CFR  Part  13 
Alaska,  National  parks. 


PART  13— NATIONAL  PARK  SYSTEM 
UNITS  IN  ALASKA 

Subpart  C — Special  Regulations— 
Specific  Park  Areas  In  Alaska 

In  consideration  of  the  foregoing,  36 
CFR  Part  13  is  proposed  to  be  amended 
as  follows: 

1.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  16  U.S.  C.  1,  3, 462(k),  3101  et 
seq.;  §  13.65  also  issued  under  16  U.S.C  la- 
2(h),  1361, 1531. 

2.  Section  13.65(b)  (1)  through  (4)  is 
revised  to  read  as  follows: 

§  13.65.  Glacier  Bay  National  Park  and 
Preserve. 

***** 

(b)  Resource  Protection  and  Vessel 
Management — (1)  Definitions.  As  used 
in  this  section: 

Charter  vessel  means  any  motor  vessel 
under  100  tons  gross  (U.S.  System)  or 
2,000  tons  gross  (International 
Convention  System)  that  is  rated  to 
carry  up  to  49  passengers,  and  is 
available  for  hire  on  an  unscheduled 
basis. 

Commercial  fishing  vessel  means  any 
motor  vessel  conducting  fishing 
activities  under  the  appropriate 
commercial  fishing  licenses  as  required 
and  defined  by  the  State  of  Alaska. 

Cruise  ship  means  any  motor  vessel  at 
or  over  100  tons  gross  (U.S.  System)  or 
2,000  tons  gross  (International 
Convention  System)  carrying  passengers 
for  hire. 

Entry  means  each  time  a  motor  vessel 
passes  the  mouth  of  Glacier  Bay  into  the 
bay;  each  time  a  private  vessel  activates 
or  extends  a  permit;  each  time  a  motor 
vessel  based  at  or  launched  from  Bartlett 
Cove  leaves  the  dock  area  on  the  way 
into  Glacier  Bay,  except  a  private  vessel 
based  at  Bartlett  Cove  that  is  gaining 
access  or  egress  to  or  from  outside 
Glacier  Bay;  the  first  time  a  local  private 
vessel  uses  a  day  of  the  seven  use  day 
permit;  or  each  time  a  motor  vessel  is 
launched  from  another  vessel  within 
Glacier  Bay,  except  a  motor  vessel 
singularly  launched  from  a  permitted 
motor  vessel  and  operated  only  while 
the  permitted  vessel  remains  at  anchor, 
or  a  motor  vessel  launched  and  operated 
from  a  permitted  motor  vessel  while 
that  vessel  is  not  under  way  and  in 
accordance  with  a  concession 
agreement. 

Glacier  Ray  means  all  marine  waters 
contiguous  with  Glacier  Bay,  lying  north 
of  an  imaginary  line  between  Point 
Gustavus  and  Point  Carolus. 

Motor  vessel  means  any  vessel,  other 
than  a  seaplane,  propelled  or  capable  of 
being  propelled  by  machinery 


(including  steam),  whether  or  not  such 
machinery  is  the  principal  source  of 
power,  except  a  skiff  or  tender  imder 
tow  or  carried  on  board  another  vessel. 

Operate  or  Operating  includes  the 
actual  or  constructive  possession  of  a 
vessel  or  motor  vessel. 

Private  vessel  means  any  motor  vessel 
used  for  recreation  that  is  not  engaged 
in  commercial  transport  of  passengers, 
commercial  fishing,  or  official 
government  business. 

Pursue  means  to  alter  the  course  or 
speed  of  a  vessel  or  a  seaplane  in  a 
manner  that  results  in  retaining  a  vessel, 
or  a  seaplane  operating  on  the  water,  at 
a  distance  less  than  one-half  nautical 
mile  from  a  whale. 

Speed  through  the  water  means  the 
speed  that  a  vessel  moves  through  the 
water  (which  itself  may  be  moving);  as 
distinguished  from  “speed  over  the 
ground.” 

Transit  means  to  operate  a  motor 
vessel  under  power  and  continuously  so 
as  to  accomplish  V2  nautical  mile  of 
littoral  (i.e.  along  the  shore)  travel. 

Tour  vessel  means  any  motor  vessel 
under  100  tons  gross  (U.S.  System)  or 
2,000  tons  gross  (International 
Convention  System)  that  is  rated  to 
carry  more  than  49  passengers,  and 
conducts  tours  or  provides 
transportation  at  regularly  scheduled 
times  along  a  regularly  scheduled  route. 

Vessel  includes  every  type  or 
description  of  craft  used  as  a  means  of 
transportation  on  the  water,  including  a 
buoyant  device  permitting  or  capable  of 
free  flotation  and  a  seaplane  while 
operating  on  the  water. 

Vessel  use  day  means  any  continuous 
period  of  time  that  a  motor  vessel  is  in 
Glacier  Bay  between  the  hours  of  12 
midnight  on  one  day  to  12  midnight  the 
next  day. 

Whale  means  any  hiimpback  whale 
[Megaptera  novaeangliae). 

Whale  waters  means  any  portion  of 
Glacier  Bay,  designated  by  the 
Superintendent,  having  a  high 
probability  of  whale  occupancy,  based 
upon  recent  sighting  and/or  past 
pattems.of  occurrence. 

(2)  Permits,  (i)  The  superintendent 
shall  maintain  a  motor  vessel  permit 
system. 

(ii)  Permits  for  cruise  ships,  tour 
vessels,  and  charter  vessels  shall  be 
issued  in  accordance  with  National  Park 
Service  concession  authorizations.  To 
obtain  or  renew  an  entry  permit,  a 
cruise  ship  company  shall  prepare  and, 
after  approval,  implement  a  pollution 
minimization  plan  to  assure,  to  the 
fullest  extent  possible,  that  any  ship 
permitted  to  travel  within  Glacier  Bay 
will  apply  the  industry’s  best 
approaches  toward  minimization  of  air 
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and  imderwater  noise  pollution  while 
operating  in  Glacier  Bay.  Such  plan 
shall  be  submitted  to  the 
superintendent,  who  may  approve  or 
disapprove  the  plan.  In  addition,  the 
superintendent  may  adopt  at  any  time 
permit  operating  conditions  for  the 
propose  of  mitigating  air  and 
rmderwater  noise  pollution  or  other 
impacts  of  cruise  ship  operation.  The 
superintendent  shall  immediately 
suspend  the  entry  permit(s)  of  any 
cruise  ship  that  fails  to  submit, 
implement  or  abide  by  such  a  plan  or 
operating  condition. 

(A)  A  concessioner  vessel  is 
prohibited  from  entering  Glacier  Bay 
imless  the  Bartlett  Cove  Ranger  Station 
has  been  given  notice  of  the  vessel’s 
entry  within  the  24  hours  prior  to,  or 
immediately  upon,  entry. 

(B)  OH'-boat  activities  from  a 
concessioner  vessel  are  prohibited, 
except  as  permitted  and  imder 
conditions  established  by  the 
superintendent. 

(iii)  Permits  for  private  motor  vessels 
are  required  to  enter  Glacier  Bay  June  1 
throu^  August  31.  Private  motor  vessel 
permits  shall  be  issued  in  accordance 
with,  and  subject  to,  conditions 
established  by  the  superintendent. 
Conditions  establish^  for  private  motor 
vessels  may  include,  but  are  not  limited 
to,  whom  a  vessel  operator  must  contact 
when  entering  or  leaving  Glacier  Bay, 
designated  anchorages,  and  the 
maximmn  length  of  stay  in  Glacier  Bay. 

(A)  Jime  1  through  August  31,  upon 
entering  Glacier  Bay  through  the  mouth, 
the  operator  of  a  private  motor  vessel 
shall  proceed  directly  to  the  Bartlett 
Cove  Ranger  Station  for  orientation. 
Failing  to  report  as  required  is 
prohibited. 

(1)  The  superintendent  may  waive 
this  requirement  prior  to  or  upon  entry. 

(2)  (Reserved] 

(iv)  The  superintendent  shall  restrict 
vessel  entry  to,  and  operation  within. 
Glacier  Bay  to  no  more  than  the 
following: 

(A)  Cruise  ships  are  limited  to  two 
vessel  use  days  per  day; 

(B)  Tour  vessels  are  limited  to  three 
vessel  use  days  per  day; 

(C)  Charter  vessels  are  limited,  June  1 
through  August  31,  to  six  vessel  use 
days  per  day,  and  a  total  of  no  more 
than  312  entries  and  552  vessel  use 
days; 

(D)  Private  vessels  are  limited,  June  1 
through  August  31,  to  25  vessel  use  days 
per  day,  and  a  total  of  no  more  than  468 
entries  and  1,971  vessel  use  days; 

(E)  Provided  that,  no  later  than 
October  1, 1996,  the  superintendent 
shall  reinitiate  consultation  with  the 
U.S.  National  Marine  Fisheries  Service 


(NMFS)  and  request  a  Biological 
Opinion  pursuant  to  section  7  of  the 
Endangered  Species  Act.  The 
superintendent  shall  request  the  NMFS 
assess  and  analyze  any  impacts,  that 
may  be  associated  with  the  vessel  traffic 
authorized  by  this  section  (13.65),  to  the 
endangered  and  threatened  species  that 
occur  in,  or  that  use.  Glacier  Bay 
National  Park  and  Preserve.  Based  on 
this  Biological  Opinion,  applicable 
authority,  and  any  other  relevant 
information,  the  Director 'shall  reduce 
the  vessel  entry  and  use  levels  for  any 
or  all  categories  of  vessels  in  this 
section,  effective  for  the  1998  season  or 
any  year  thereafter,  if  required  to  protect 
the  values  and  purposes  of  Glacier  Bay 
National  Park  and  Preserve.  The 
Director  would  accordingly  publish  a 
notice  of  such  revision  in  the  Federal 
Register.  Nothing  in  this  paragraph  shall 
be  construed  to  prevent  the 
superintendent  from  taking  any  action 
at  any  time  in  order  to  protect  the  values 
and  purposes  of  Glacier  Bay  National 
Park  and  Preserve. 

(v)  Operating  a  motor  vessel  in  Glacier 
Bay  without  a  permit  issued -pursuant  to 
this  section  is  prohibited,  except: 

(A)  A  motor  vessel  engaged  in  official 
business  of  the  state  or  federal 
Government. 

(B)  A  private  motor  vessel  based  at 
Bartlett  Cove  that  is  transitting  between 
Bartlett  Cove  and  waters  outside  Glacier 
Bay,  or  that  is  being  operated  in  Bartlett 
Cove  in  waters  boimded  by  the  Public 
and  Administrative  Docks. 

(C)  A  motor  vessel  singularly 
launched  from  a  permitted  motor  vessel, 
and  operated  only  while  the  permitted 
motor  vessel  remains  at  anchor,  or  a 
motor  vessel  launched  and  operated 
fi’om  a  permitted  motor  vessel  while 
that  vessel  is  not  imderway  and  in 
accordance  with  a  concession 
agreement. 

(D)  A  commercial  fishing  vessel 
otherwise  authorized  and  permitted, 
and  actually  engaged  in  commercial 
fishing  within  Glacier  Bay. 

(E)  A  vessel  granted  safe  harbor  at 
Bartlett  Cove  by  the  Superintendent. 

(vi)  Violating  a  term  or  condition  of  a 
permit  issued  pursuant  to  this  section  is 
prohibited. 

(vii)  Violating  a  term  or  condition  of 

a  permit  issued  pursuant  to  this  section 
may  also  result  in  the  suspension  or 
revocation  of  the  permit  by  the 
superintendent.  ~ 

(viii)  Operating  a  motor  vessel  in 
Glacier  Bay  without  a  permit  shall 
constitute  sufficient  grounds  for  the 
superintendent  to  deny  future  permit 
requests. 

(3)  Operating  Restrictions,  (i)  Except 
for  a  commercial  fishing  vessel  actually 


trolling  or  setting  or  pulling  long  lines 
or  crab  pots  as  authorized  and  permitted 
by  the  superintendent,  operating  a 
vessel  within  one-quarter  nautical  mile 
of  a  whale  is  prohibited. 

(ii)  The  operator  of  a  vessel 
accidentally  positioned  within  one- 
quarter  nautical  mile  of  a  whale  shall 
immediately  slow  the  vessel  to  ten  knots 
or  less,  without  shifting  into  reverse 
unless  impact  is  likely.  The  operator 
shall  then  direct  or  maintain  the  vessel 
on  as  steady  a  coiu^  as  possible  away 
firom  the  whale  vmtil  at  least  one-quarter 
nautical  mile  of  separation  is 
established. 

(A)  Failrire  to  take  action  as  required 
in  paragraph  (b)(3)(ii)  is  prohibited. 

(B)  [Reserved] 

(iii)  Pursuing  or  attempting  to  pursue 
a  whale  is  prohibited. 

(iv)  Whale  Water  Restrictions.  (A) 

May  15  through  August  31,  the 
following  Glacier  Bay  waters  are 
designated  as  whale  waters. 

(1)  Lower  Bay  waters,  as  defined  as: 
waters  north  of  an  imaginary  line  drawn 
fi’om  Point  Carolus  to  Point  Gustavus; 
and  south  of  an  imaginary  line  drawn 
fi'om  the  northernmost  point  of  Lars 
Island  across  the  northernmost  point  of 
Strawberry  Island  to  the  point  where  it 
intersects  the  line  that  defines  the 
Beardslee  Island  group,  as  described  in 
paragraph  (b)(3)(vii)(D)  of  this  section, 
and  following  that  line  south  and  west 
to  the  Bartlett  Cove  shore. 

[2]  [Reserved] 

(B)  Jime  1  through  August  31,  the 
following  Glacier  Bay  waters  are 
designated  as  whale  waters. 

(1)  Whidbey  Passage  waters,  as 
defined  as:  waters  north  of  an  imaginary 
line  drawn  from  the  northernmost  point 
of  Lars  Island  to  the  northernmost  point 
of  Strawberry  Island;  west  of  imaginary 
lines  drawn  from  the  northernmost 
point  of  Strawberry  Island  to  the 
southernmost  point  of  Willoughby 
Island,  the  northernmost  point  of 
Willoughby  Island  (proper)  to  the 
southernmost  point  of  Francis  Island, 
the  northernmost  point  of  Francis  Island 
to  the  southernmost  point  of  Drake 
Island;  and  south  of  the  northernmost 
point  of  Drake  Island  to  the 
northernmost  point  of  the  Marble 
Mountain  peninsula. 

(2)  East  Arm  Entrance  waters,  as 
defined  as:  waters  north  of  an  imaginary 
line  drawn  from  the  southernmost  point 
of  Sebree  Island  to  the  northernmost 
point  of  Sturgess  Island,  and  from  there 
to  the  westernmost  point  of  the 
unnamed  island  south  of  Puffin  Island 
(that  comprises  the  south  shore  of  North 
Sandy  Cove);  and  south  of  an  imaginary 
line  drawn  from  Caroline  Point  across 
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the  northernmost  point  of  Garforth 
Island  to  shore. 

(3)  Russell  Island  Passage  waters,  as 
defined  as  waters  enclosed  by  imaginary 
lines  drawn  from:  the  easternmost  point 
of  Russell  Island  due  east  to  shore,  and 
from  the  westernmost  point  of  Russell 
Island  due  north  to  shore. 

(C)  The  superintendent  may  designate 
temporary  whale  waters,  and  impose 
motor  vessel  speed  restrictions  in  whale 
waters.  Maps  of  temporary  whale  waters 
and  notice  of  vessel  speed  restrictions 
imposed  pursuant  to  this  paragraph, 
shall  be  made  available  to  the  public  at 
park  offices  at  Bartlett  Cove  and  Juneau, 
Alaska,  emd  shall  be  submitted  to  the 
U.S.  Coast  Guard  for  publication  as  a 
“Notice  to  Mariners”. 

(D)  The  following  restrictions  apply  in 
designated  whale  waters.  Violation  of  a 
whale  water  restriction  is  prohibited: 

(1)  Except  vessels  actually  fishing  as 
authorized  and  permitted  by  the 
superintendent  or  vessels  operating 
solely  under  sail,  while  in  transit, 
operators  of  motor  vessels  over  18  feet 
in  length  will  in  all  cases  where  the 
width  of  the  water  permits,  maintain  a 
distemce  of  at  least  one  nautical  mile 
from  shore,  and,  in  narrower  areas  will 
navigate  in  mid-chaimel.  Provided, 
however,  that  operators  may 
perpendicularly  approach  and  land  on 
an  otherwise  unrestricted  shore  within 
designated  whale  waters  in  order  to 
view  or  photograph  wildlife,  camp,  or 
participate  in  any  other  park  activity. 

(2)  Motor  vessel  speed  limits 
established  by  the  superintendent 
pursuant  to  paragraph  (b)(3)(iv)(C)  of 
this  section. 

(v)  Speed  Restrictions.  (A)  May  15 
through  August  31,  in  the  waters  of  the 
Lower  Bay  as  defined  in^  paragraph 
(b)(3)(iv)(A)(l)  of  this  section,  the 
following  are  prohibited: 

(1)  Operating  a  motor  vessel  at  a 
speed  greater  than  10  knots  speed 
through  the  water,  or 

(2)  Operating  a  motor  vessel  at  a 
speed  greater  than  20  knots  speed 
t^ou^  the  water,  when  the 
superintendent  has  designated  a 
maximum  speed  of  20  knots  during  the 
absence  of  whales. 

(B)  July  1  through  August  31, 
operating  a  motor  vessel  on  Johns 
Hopkins  Inlet  south  of  58®54.2'  N. 
latitude  (an  imaginary  line  running 
approximately  due  west  finm  Jaw  Point) 
at  a  speed  greater  than  10  knots  speed 
through  the  water  is  prohibited. 

(vi)  Closed  Waters,  Islands  and  Other 
Areas.  The  following  are  prohibited: 

(A)  Operating  a  vessel  or  otherwise 
approac^ng  within  100  feet  of  a  nesting 
seabird  colony;  or  that  part  of  South 
Marble  Island  lying  south  of  58®38.6'  N. 


latitude  (approximately  the  southern 
one-half  of  South  Marble  Island);  or 
Flapjack  Island;  or  the  three  small 
unnamed  islets  approximately  one 
nautical  mile  southeast  of  Flapjack 
Island;  or  Eider  Island;  or  Boulder 
Island;  or  Geikie  Rock;  or  Lone  Island; 
or  the  northern  three-fourths  of  Leland 
Island  (north  of  58*’39.1'  N.  latitude;  or 
the  four  small  unnamed  islands  located 
approximately  one  nautical  mile  north 
(one  island),  and  1.5  nautical  miles  east 
(three  islands)  of  the  eastern-most  point 
of  Russell  Island. 

(B)  Operating  a  vessel  or  otherwise 
approaching  within  100  yards  of  a 
Steller  (Noiffiem)  Sea  Lion  {Eumetopias 
jubatus)  hauled-out  on  land  or  a  rock;  or 
that  part  of  South  Marble  Island  lying 
north  of  58‘’38.6'  N.  latitude 
(approximately  the  northern  one-half  of 
South  Marble  Island);  or  Craves  Rocks 
(on  the  outer  coast);  or  Cormorant  Rock, 
or  any  adjacent  rock,  including  all  of  the 
near  shore  rocks  located  along  the  outer 
coast,  for  a  distance  of  IV2  nautical 
miles,  southeast  fi-om  the  mouth  of 
Lituya  Bay;  or  the  surf  line  along  the 
outer  coast,  for  a  distance  of  IV2 
nautical  miles  northwest  of  the  mouth 
of  the  glacial  river  at  Cape  Fairweather. 

(C)  May  1  through  August  31, 
operating  a  vessel  or  otherwise 
approaching  within  V4  nautical  mile  of. 
Spider  Island  or  any  of  the  four  small 
islets  l)dng  immediately  west  of  Spider 
Island. 

(D)  May  1  through  June  30,  operating 
a  vessel  or  a  seaplane  on  Johns  Hopkins 
Inlet  waters  south  of  58®54.2'  N.  latitude 
(an  imaginary  line  running 
approximately  due  west  firom  Jaw 
Point). 

(E)  July  1  through  August  31, 
operating  a  vessel  or  a  seaplcme  on 
Johns  Hopkins  Inlet  waters  south  of 
58‘’54.2'  N.  latitude  (an  imaginary  line 
nmning  approximately  due  west  from 
Jaw  Point),  within  V4  nautical  mile  of  a 
seal  hauled  out  on  ice;  except  when  safe 
navigation  requires,  and  then  with  due 
care  to  maintain  the  V4  nautical  mile 
distance  finm  concentrations  of  seals. 

(F)  Restrictions  imposed  in  this 
paragraph  ((b)(3)(vi))  are  minimmn 
distances.  Park  visitors  are  advised  that 
protection  of  park  wildlife  may  require 
that  greater  distances  be  maintained 
from  wildlife.  See  36  CFR  2.2  (Wildlife 
protection). 

(vii)  Closed  Waters,  Motor  Vessels 
and  Seaplanes.  May  1  through 
September  15,  operating  a  motor  vessel 
or  a  seaplane  on  the  following  water  is 
prohibited: 

(A)  Adams  Inlet,  east  of  135®59.2'  W. 
longitude  (an  imaginary  line  running 
approximately  due  north  and  south 
through  the  charted  (5)  obstruction 


located  approximately  2V4  nautical 
miles  east  of  Pt.  George). 

(B)  Rendu  Inlet,  north  of  the 
wilderness  boundary  at  the  mouth  of  the 
inlet. 

(C)  Hugh  Miller  Complex,  including 
Scidmore  Bay  and  Charpentier  Inlet, 
west  of  the  wilderness  boundary  at  the 
mouth  of  the  Hu^  Miller  Inlet. 

(D)  Waters  witj^  the  Beardslee 
Island  group  (except  the  Beardslee 
Entrance),  that  is  defined  by  an 
imaginary  line  running  due  west  from 
shore  to  the  easternmost  point  of  Lester 
Island,  then  along  the  south  shore  of 
Lester  Island  to  its  western  end,  then  to 
the  southernmost  point  of  Yoimg  Island, 
then  north  along  the  west  shore  and  east 
along  the  north  shore  of  Young  Island  to 
its  northernmost  point,  then  at  a  bearing 
of  15°  true  to  an  imaginary  point  located 
one  nautical  mile  due  east  of  the 
easternmost  point  of  Strawberry  Island, 
then  at  a  bearing  of  345°  true  to  the 
northernmost  point  of  Flapjack  Island, 
then  at  a  bearing  of  81°  true  to  the 
northernmost  point  of  the  imnamed 
island  immediately  to  the  east  of 
Flapjack  Island,  then  southeasterly  to 
the  northernmost  point  of  the  next 
unnamed  island,  then  southeasterly 
along  the  (Beartrack  Cove)  shore  of  that 
island  to  its  easternmost  point,  then  due 
east  to  shore. 

(E)  Dundas  Bay,  west  of  136°25'  W. 
longitude. 

(F)  Muir  Inlet,  north  of  58°54.8'  N. 
latitude  (an  imaginary  line  running 
approximately  due  east  from  Point 
McLeod),  including  Wachusett  Inlet. 

(viii)  Noise  Restrictions.  Jime  1 
through  August  31,  except  vessels  in 
transit  or  at  Bartlett  Cove  or  as 
otherwise  permitted  by  the 
superintendent,  the  use  of  generators  or 
other  non-propulsive  motors  is 
prohibited  from  10:00  p.m.  imtil  6:00 
a.m. 

(ix)  Other  Closures  and  Restrictions. 
Notwithstanding  any  other  provision  of 
this  Part  or  43  CFR  Part  36,  due  to  the 
rapidly  emerging  and  changing 
ecosystems  of,  and  for  the  protection  of 
wildlife  in  Glacier  Bay  National  Park 
and  Preserve,  including  but  not  limited 
to  whales,  seals,  sea  lions,  nesting  birds 
and  molting  waterfowl: 

(A)  Pursuant  to  §  1.5  of  this  chapter, 
the  superintendent  may  establish, 
designate,  implement  and  enforce 
closures,  restrictions,  and  public  use 
limits,  and  terminate  such  closures, 
restrictions,  and  public  use  limits. 

(B)  The  public  shall  be  notified  of 
closures,  restrictions,  or  public  use 
limits  imposed  under  this  paragraph, 
and  the  termination  or  relaxation  of 
such,  in  accordance  with  §  1.7  of  this 
chapter,  and  by  submission  to  the  U.S. 
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Coast  Guard  for  publication  as  a  “Notice 
to  Mariners”,  where  appropriate. 

(C)  When  authorized  by,  and' 
consistent  with  applicable  legislation, 
the  superintendent  may  issue  a  permit 
to  authorize  an  activity  otherwise 
prohibited  or  restricted  under  §  1.5  of 
this  chapter. 

(1)  The  superintendent  shall  include 
in  the  permit  terms  and  conditions  the 
superintendent  deems  necessary  to 
protect  park  resources. 

(2)  [Reserved] 

(D)  The  following  are  prohibited: 

(1)  Violating  a  closure,  designation, 

use  or  activity  restriction  or  condition, 
schedule  or  public  use  limit  imposed 
pursuant  to  §  1.5  of  this  chapter  without 
a  permit;  or, 

*  (2)  Violating  a  term  or  condition  of  a 
permit  issued  pursuant  to  paragraph 
({b)(3)(vii)(C)). 

(E)  The  superintendent  shall  make 
rules  for  the  safe  and  equitable  use  of 
Bartlett  Cove  waters  and  for  park  docks. 
The  public  shall  be  notified  of  these 
rules  by  the  posting  of  signs  or  a  copy 
of  the  rules  at  each  dock. 

(1)  Failure  to  obey  a  sign  or  rule  is 
prohibited. 

(2)  [Reserved] 

(x)  Closed  waters  and  islands  within 
Glacier  Bay  as  described  in  paragraphs 
(h)(3)  (iv)  through  (vii)  of  this  section 
are  described  as  depicted  on  NOAA 
Chart  #17318  GLACIER  BAY  (4th  Ed., 
Mar.  6/93). 

(xi)  Paragraphs  (b)(3)  (i)  through  (iii) 
of  this  section  do  not  apply  to  a  vessel 
being  used  in  connection  with  federally 
permitted  whale  research  or  monitoring; 
other  closures  and  restrictions  in 
paragraph  (b)(3)  of  this  section  do  not 
apply  to  authorized  persons  conducting: 
emergency  or  law  enforcement 
operations,  research  or  resource 
management,  park  administration/ 
supply,  or  other  necessary  patrols. 

(4)  Marine  vessel  visible  emission 
standards,  (i)  The  following  definitions 
shall  apply  to  this  paragraph: 

(A)  Underway  means  not  at  berth  or 
anchor  or  moored  or  aground. 

(B)  Port  means  only  that  area 
comprised  by  Bartlett  Cove  and  the 
public  dock. 

(ii)  Visible  emissions  fi'om  a  marine 
vessel,  excluding  condensed  water 
vapor,  may  not  result  in  a  reduction  of 
visibility  dirough  the  exhaust  effluent  of 
greater  than  20  percent  for  a  period  or 
periods  aggregating  more  than: 

(A)  Three  minutes  in  any  one  hour 
while  underway,  at  berth,  or  at  anchor; 
or 

(B)  Six  minutes  in  any  one  hour 
during  initial  startup  of  diesel-driven 
vessels;  or 


(C)  12  minutes  in  one  hour  while 
anchoring,  berthing,  getting  underway 
or  maneuvering  in  port. 
***** 

Dated:  May  30, 1995. 

George  T.  Frampton,  )r.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-13616  Filed  5-31-95;  3:52  pm] 
BILLING  CODE  4310-70-P 


36CFRPart13 

RIN  1024H^C05 

Glacier  Bay  National  Park,  Alaska: 
Vessel  Management  Plan  Regulations 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule;  availability  of 
environmental  assessment. 

SUMMARY:  This  document  announces  the 
availability  of  an  environmental 
assessment  (EA)  prepared  by  the 
National  Park  Service  (NPS)  that 
describes  and  analyzes  a  proposed 
action  and  five  alternatives  for  the 
Glacier  Bay  National  Park  and  Preserve 
Vessel  Management  Plan. 

DATES:  Comments  on  the  EA  must  be 
received  no  later  than  August  7, 1995. 
Hearing  dates  and  locations  cu«  listed 
under  Supplementary  Information, 
below. 

ADDRESSES:  Comments  on  the  EA 
should  be  submitted  to  the  Chief, 
Division  of  Environmental  Quality, 
National  Park  Service,  Alaska  Region, 
2525  Gambell  Street,  Room  404, 
Anchorage,  Alaska  99503.  Copies  of  the 
Glacier  Bay  Vessel  Management  Plan/ 
Environmental  Assessment  are  available 
on  request  fi'om  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Yankus,  Alaska  Regional  Office,  (907) 
257-2645. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (P.L. 
91-190,  as  amended),  the  NPS  has 
prepared  an  EA  for  the  Glacier  Bay 
National  Park  and  Preserve  Vessel 
Management  Plan.  Open  houses  and 
hearings  on  the  EA  are  scheduled  in 
Alaska  for  the  following  dates  and 
locations: 

•  June  19 — Gustavus,  School  Gym, 

Open  house  (6:30  to  8  p.m.)  and 
Hearing  (8  p.m.) 

•  June  20 — Juneau,  Centennial  Hall, 
Open  house  (2  to  4  p.m.)  and  Hearing 
(8  p.m.) 

•  June  21 — Hoonah,  Open  house  (6:30 
to  8  p.m.)  and  Hearing  (8  p.m.) 

•  June  22 — Elfin  Cove,  Community  Bid., 
Open  House  (6:30  to  8  p.m.)  and 
Hearing  (8  p.m.) 


•  June  23 — ^Pelican,  Community  Hall, 
Open  House  (6:30  to  8  p.m.)  and 
Hearing  (8  p.m.) 

•  July  11 — ^Anchorage,  NPS  Regional 
Office,  2525  Gambell  St.,  Hearing  (7 
p.m.) 

The  vessel  management  plan 
responds  to  a  continually  growing 
demand  for  park  visitation  and  vessel 
entries  and  addresses  issues  and 
concerns  associated  with  vessel 
management  and  the  park’s  marine 
environment.  This  document  presents 
the  proposed  action,  a  no-action 
alternative,  and  four  other  alternatives 
and  analyzes  their  environmental 
consequences. 

The  proposed  action  (Alternative  5) 
would  optimize  cruise  ship  visitor-use 
opportunities  in  Glacier  Bay  by  raising 
cruise  ship  entry  quotas.  Seasonal  entry 
quotas  for  cruise  ships  would  increase 
by  72%.  Seasonal  entry  quotas  for  tour 
boats,  charter  boats,  and  private  boats 
would  not  change  from  those  levels 
identified  in  the  no-action  alternative. 
The  seasonal  closure  of  designated 
wilderness  waters  to  motor  vessels 
would  enhance  wilderness  recreation 
opportunities.  Additional  protection 
would  be  provided  for  sensitive 
resoLUces  (humpback  whales,  other 
marine  mammals,  and  nesting  birds) 
through  special-use  area  closures  and 
restrictions. 

Dated:  May  31, 1995. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-13686  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4310-70-P 


Bureau  of  Reclamation 
43  CFR  Part  426  and  427 

RIN  1006-AA32 

Acreage  Limitation  and  Water 
Conservation  Rules  and  Regulations 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  to  extend  comment 
period. 

SUMMARY:  The  Bureau  of  Reclamation  is 
extending  the  comment  period 
published  in  60  FR  16922,  Apr.  3, 1995, 
in  response  to  a  number  of  requests 
from  the  public  for  an  extension  of  the 
comment  period.  The  extension  will 
allow  the  public  more  time  to  prepare 
comments  concerning  the  proposed 
rulemaking.  Acreage  Limitation  and 
Water  Conservation  Rules  and 
Regulations. 
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DATES:  Written  comments  for  inclusion 
in  the  official  record  must  be 
postmeirked  no  later  than  June  26, 1995. 
ADDRESSES:  Written  conunents  should 
be  mailed  to:  Mr.  Ronald  J.  Schuster, 
Westwide  Settlement  Manager,  Bureau 
of  Reclamation,  PO.  Box  25007  (Mail 
Code  D-5010),  Denver,  Colorado  80225. 

Access  to  the  dedicated  toll-free 
telephone  number  1-800-861-5443,  has 
been  extended  through  June  26, 1995, 
for  those  wishing  to  make  oral 
comments  on  the  rules.  Comments  will 
be  recorded  on  tape  and  transcribed  by 
a  court  reporter,  and  will  be  part  of  the 
official  record.  Statements  are  limited  to 
10  minutes  and  must  include  the 
commentor’s  name  in  order  to  be 
included  in  the  official  record.  Address 
and  affiliation  are  optional. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  part  426,  contact  Richard 
Rizzi,  Bureau  of  Reclamation,  PO.  Box 
25007  (Mail  Code  D-5010),  Denver 
Colorado  80225,  telephone  (303)  236- 
1061  ext.  235;  concerning  part  427, 
contact  Craig  Phillips,  Bureau  of 
Reclamation,  PO.  Box  25007  (Mail  Code 
D-5300),  Denver,  Colorado  80225, 
telephone  (303)  236-1061  ext.  265. 
SUPPLEMENTARY  INFORMATION:  An 
identical  notice  is  published  in  this 
Federal  Register  regarding  extension  of 
comment  period  on  the  environmental 
impacts  of  the  proposed  rules  and 
regulations  for  implementing  the 
Reclamation  Reform  Act  of  1982. 

Dated:  May  31, 1995. 

Daniel  P.  Beard, 

Commissioner. 

[FR  Doc.  95-13693  Filed  6-2-95;  8:45  am) 
BILUNG  CODE  431l>-a4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[CS  Docket  No.  95-61,  FCC  95-186] 

Annual  Assessment  of  the  Status  of 
Competition  in  the  Market  for  the 
Deiivery  of  Video  Programming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Commission  is  required 
to  report  annually  to  Congress  on  the 
status  of  competition  in  the  market  for 
the  delivery  of  video  programming 
pursuant  to  Section  628(g)  of  the 
Communications  Act  of  1934,  as 
amended.  On  May  4, 1995,  the 
Commission  adopted  a  Notice  of  Inquiry 
to  solicit  information  from  the  public  for 


use  in  preparation  of  the  annual 
assessment  of  the  status  of  competition 
in  the  market  for  the  delivery  of  video 
programming  that  is  to  be  submitted  to 
Congress  by  November  15, 1995.  The 
Notice  of  Inquiry  will  provide  parties 
with  an  opportunity  to  submit 
comments  and  information  to  be  used  in 
conjunction  with  publicly  available 
information  and  fiUngs  submitted  in 
relevant  Commission  proceedings  to 
assess  the  extent  of  competition  in  the 
market  for  the  delivery  of  video 
programming. 

DATES:  Comments  are  due  by  June  30, 
1995,  and  reply  comments  are  due  by 
July  28, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman,  Cable  Services 
Bureau  (202)  416-1184  or  Martin  L. 
Stem,  Office  of  the  General  Counsel 
(202)  416-0865. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Inquiry  in  CS  Docket  No.  95-61,  FCC 
95—186,  adopted  May  4, 1995,  and 
released  May  24, 1995.  The  complete 
text  of  this  Notice  of  Inquiry  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street  NW.,  Washington,  E)C  20554,  and 
may  also  be  purchased  from  the 
Commission’s  copy  contractor. 
International  Transcription  Service 
(“ITS,  Inc.’’),  (202)  857-3800,  2100  M 
Street  NW.,  Suite  140,  Washington,  DC 
20037. 

Synopsis  of  the  Notice  of  Inquiry 

1.  Section  628(g)  of  the 
Communications  Act  of  1934,  as 
amended  (“Communications  Act’’),  47 
U.S.C.  §  548(g),  requires  the 
Commission  to  deliver  an  annual  report 
to  Congress  concerning  the  status  of 
competition  in  the  market  for  the 
delivery  of  video  programming.  'The 
Commission  submitted  its  first  to 
Congress  in  September  1994.  First 
Report,  CS  Docket  No.  94—48, 
summarized  in  FR  64657  (December  15, 
1994).  The  Commission  expects  to 
submit  the  1995  Competition  Report  to 
Congress  by  November  15, 1995. 

2.  When  Congress  adopted  the  Cable 
Television  Consiuner  Protection  and 
Competition  Act  of  1992  (“1992  Cable 
Act’’)  and  added  Section  628(g)  to  the 
Communications  Act,  it  indicated  a 
preference  for  competition  over 
regulation  of  cable  television  systems. 
Congress  foimd,  however,  that  sufficient 
competition  to  loced  cable  television 
systems  did  not  exist  and,  as  a  result, 
cable  operators  had  imdue  market 


power  compared  to  that  of  consumers 
and  video  programmers.  Accordingly, 
Congress  enacted  the  1992  Cable  Act  to 
promote  competition  and  to  ensure  that 
consumer  interests  are  protected  in  the 
absence  of  effective  competition  to  cable 
television.  A  critical  element  of  this 
regulatory  framework  is  to  promote  the 
emergence  of  competition  over  time  by 
fostering  the  entry  of  alternative 
multichannel  video  programming 
distributors  (“MVPDs”).  The  annual 
competition  report  to  Congress  provides 
an  opportiinity  for  the  Commission  to 
summarize  the  status  of  cable  television 
and  other  video  distributors,  monitor 
changes  in  the  competitive  environment 
and  evaluate  the  progress  that  is  being 
made  in  promoting  and  developing  a 
competitive  marketplace  for  the  deUvery 
of  video  programming  services. 

3.  The  Notice  of  Inquiry  (“Notice’’)  is 
designed  to  solicit  comments  and 
information  that  the  Commission  can 
use  to  prepare  its  1995  Competition 
Report.  Specifically,  the  Notice  requests 
information  concerning  the  cable 
industry,  existing  and  potential 
competitors  to  cable  systems,  harriers  to 
entry  by  new  competitors,  technological 
advances  and  the  prospects  for 
increased  competition  in  the  market  for 
the  delivery  of  video  programming.  The 
Commission  expects  to  use  the 
information  that  is  submitted  by 
commenters  to  supplement  publicly 
available  information  and  relevant 
comments  that  have  been  filed  in  other 
Commission  proceedings.  The  Notice 
highlights  a  wide  range  of  competitive 
issues,  and  ofiers  parties  an  opportunity 
to  submit  information  on  these  issues, 
as  well  as  any  other  information  they 
believe  is  relevant  to  an  evaluation  of 
competition  in  market  for  the  delivery 
of  video  programming. 

4.  The  Notice  begins  with  an  overview 
of  the  1994  Competition 
Report,including  a  summeiry  of  the 
firamework  for  analyzing  competition  in 
the  market  for  delivered  video 
programming  and  the  findings  regarding 
the  status  of  competition  as  of 
September  1994.  The  1994  Competition 
Report’s  analytical  framework  can  be 
smnmarized  as  follows:  (1)  Definition  of 
the  market;  (2)  analysis  of  the  status  of 
current  and  potential  future  participants 
in  the  market;  (3)  examination  of  the 
conduct  of  the  firms  in  the  market;  (4) 
analysis  of  market  structure  conditions 
that  may  affect  competition,  with 
particular  emphasis  on  impediments  to 
competition  and  regulatory  efforts  to 
promote  competition;  and  (5)  evaluation 
of  the  overall  economic  performemce  of 
the  market.  In  addition,  on  the  basis  of 
its  analysis  of  the  status  of  existing  and 
potential  competitors  to  local  cable 
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systems,  the  Commission  stated  that 
while  competitors  were  emerging, 
alternative  video  programming 
distributors  were  not  available  to  a 
sufficient  munber  of  subscribers  to 
create  a  competitive  environment  in 
most  markets. 

5.  The  Notice  then  seeks  information 
and  comment  on  specific  issues  in 
preparation  for  the  1995  Competition 
Report.  The  Commission  first  addresses 
the  relevant  product  and  geographic 
markets  for  delivered  video 
programming.  In  the  1994  Competition 
Report,  the  Commission  used  the  1992 
Cable  Act’s  definition  of  “multichannel 
video  programming  service’’  as  a 
starting  point  for  the  relevant  product. 
This  definition  includes  cable 
television,  multipoint  multichannel 
distribution  service  (“MMDS’’  or 
“wireless  cable”),  direct  broadcast 
satellites  (“DBS”)  and  receive-only 
satellite  dishes.  'The  Commission  also 
analyzed  the  status  of  other  MVPDs  that 
were  not  included  in  the  statutory 
definition,  such  as  satellite  master 
antenna  television  (“SMA'TV”)  systems 
and  video  dialtone  (“VDT”)  service,  and 
other  video  programming  distribution 
media  as  potential  substitutes  for  cable 
services.  With  respect  to  the  geographic 
market,  the  Commission  determined 
that  it  seemed  reasonable  to  define  it,  at 
least  tentatively,  as  the  local  franchising 
area,  although  over  time  this  definition 
may  be  broadened.  The  Commission 
seeks  comment  on  whether  these 
definitions  remain  relevant  or  whether  a 
reassessment  of  the  appropriate 
definitions  of  product  and  geographic 
markets  is  required. 

6.  'The  Notice  then  requests  data  and 
information  about  the  cable  television 
industry,  entities  using  other 
distribution  technologies  that  are 
already  in  the  market,  entities  that  are 
potential  entrants  in  this  market  emd 
other  technologies  that  might  impact  the 
nature  of  competition  in  the  market  for 
delivery  of  video  programming  services. 
Commenters  are  invited  to  provide 
information  regarding  the  cable 
industry,  including  cable  overbuilds, 
wireless  cable  systems,  SMATV 
systems,  direct-to-home  satellite 
services,  such  as  DBS  and  home  satellite 
dishes  (“HSDs”),  and  VDT  services.  The 
Notice  asks  a  variety  of  questions 
concerning  each  of  these  video  service 
providers  and  solicits  information 
regarding  barriers  to  entry  and  the 
nature  of  the  services  they  provide.  The 
Notice  also  indicates  that  the 
Ck)nunission  intends  to  examine  the 
effects  on  competition  of  broadcast 
television  service,  video  cassette 
recorders  (“VCRs”)  and  interactive 
video  and  data  services  (“IVDS”).  In  the 


Notice,  the  Commission  states  that  it 
expects  to  explore  possible  entry  of 
other  types  of  firms  into  the  market  for 
the  delivery  of  video  programming,  such 
as  electric  utilities,  and  requests 
comment  on  the  likelihood  of  such 
entry  and  its  effect  on  competition. 

7.  The  Commission  observes  that 
there  are  technological  changes  and 
developments  that  may  also  affect  the 
structure  of  the  market  for  the  delivery 
of  video  programming.  In  this  regard, 
the  Notice  solicits  information  on  digital 
compression,  the  hybridization  of 
different  transmission  media  used  for 
the  distribution  of  multichannel  video 
programming  and  technologies  that  will 
facilitate  consumer  access  to  various 
distribution  media  and  services. 

8.  In  the  Notice,  the  Commission 
requests  comment  on  the  structure  of 
the  market  for  the  delivery  of  video 
programming  and  the  effect  of  this 
structure  on  competition.  The 
Commission  expects  to  explore  the 
status  of  horizontal  concentration  and 
vertical  integration  in  the  cable 
television  industry  and  analyze  the 
market  structure  conditions  that  may 
affect  competition  in  markets  for  the 
delivery  of  video  programming. 
Information  is  requested  to  help  the 
Commission  identify  local  markets 
where  cable  operators,  currently,  or  may 
in  the  near  future,  face  competition  fi'om 
other  MVPDs.  At  the  national  level,  the 
1994  Competition  Report  provided  an 
analysis  of  multiple  system  operator,  or 
MSO,  ownership  of  cable  systems.  The 
Notice  seeks  data  regarding  the  number 
of  subscribers  served  by  individual 
MSOs,  which  will  allow  the 
Commission  to  continue  to  monitor 
industry  concentration  and  to  assess  its 
effects  on  the  video  marketplace.  The 
Conunission  also  notes  that  there  has 
been  a  trend  towards  “clustering,”  or 
regional  concentration,  of  cable  system 
ownership,  the  Notice  invites  comment 
on  the  competitive  effects  of  clustering. 

9.  Several  provisions  of  the  1992 
Cable  Act  were  intended  to  ensvu«  that 
vertically  integrated  cable  companies  do 
not  impede  competition.  In  the  Notice, 
the  Conunission  solicits  data  to  update 
the  information  presented  in  the  1994 
Competition  Report  relating  to  vertically 
integrated  and  imaffiliated  programming 
services.  Thus,  the  Commission  seeks 
information  that  will  allow  it  to 
examine  affiliation  between  national 
programming  services  and  cable 
operators,  determine  whether 
alternative  providers  are  able  to  acquire 
programming  services  on 
nondiscriminatory  terms  arid  assess  the 
degree  to  which  unaffiliated 
programmer  are  gaining  access  to  cable 
systems.  In  particular,  die  Commission 


“request(s]  comment  on  whether  the 
program  access  rules  and  our  decisions 
in  response  to  program  access 
complaints  have  served  their  intended 
purpose  alleviate  [the]  problem  [that 
non-cable  MVPDs  faced  in  acquiring 
programming  services  on 
nondiscriminatory  terms].” 

10.  The  Notice  further  requests  that 
commenters  consider  several  economic 
market  performance  indicators  that  were 
used  in  the  1994  Competition  Report  to 
assess  the  current  level  of  competition. 
Parties  are  asked  to  provide  appropriate 
updates  wit  respect  to  these  indicators 
and  to  comment  on  the  conclusion 
drawn  in  the  1994  Competition  Report 
regarding  these  indicators  and  the 
appropriate  methods  for  assessing 
market  performance.  The  Commission 
also  seeks  comment  on  market  structure 
characteristics  that  may  increase 
competition  or  pose  impediments  to 
competition.  Furthermore,  comment  is 
requested  concerning  economies  of 
scale  and  scope  in  the  cable  industry, 
regulatory  or  technological  barriers  to 
entry  into  the  market  for  the  delivery  of 
video  programming  and  the 
implications  of  sunk  cost  investments 
for  competitive  entry. 

11.  Finally,  the  Notice  seeks 
recommendations  Commission  actions, 
if  any,  to  promote  further  competition  in 
the  market  for  delivered  video 
programming.  In  this  regard,  parties*are 
asked  to  explain  how  their  proposals 
would  increase  competition  in  the 
delivery  of  video  programming  to 
consiuners  or  enhance  the  programming 
distribution  market. 

Administrative  Matters 
Ex  Parte 

12.  There  £ire  no  ex  parte  or  disclosure 
requirements  applicable  to  this 
proceeding  pmsuant  to  47  CFR 
1.1204(a)(4). 

Comment  Dates 

13.  Pmsuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission’s  Rules,  47  CFR  1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  Jime  30, 1995, 
and  reply  comments  on  or  before  July 
28, 1995.  To  file  formally  in  this 
proceeding,  participants  must  file  an 
original  and  four  copies  of  all 
conunents,  reply  comments  and 
supporting  conunents.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  ten  copies  must  be  filed. 
Conunents  and  reply  conunents  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Conunimications  Conunission, 
Washington,  DC  20554.  Comments  and 
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reply  comments  will  be  available  for 
public  inspection  dining  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Wcishington,  DC  20554. 

Ordering  Clauses 

14.  This  Notice  of  Inquiry  is  issued 
pursuant  to  authority  contained  in 
Sections  4(i),  4(j)  403  and  628(g)  of  the 
Communications  Act  of  1934,  as 
amended. 

List  of  Subjects  in  47  CFR  Part  76 
Cable  television. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

[FR  Doc.  95-13643  Filed  6-2-95;  8:45  am) 
BILUNO  CODE  e712-«1-M 


47  CFR  Parts  0  and  80 

[Cl  Docket  No.  95-54,  FCC  95-1 7(q 

Inspection  of  Great  Lakes  Agreement 
Ships 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  has  adopted 
a  Notice  of  Proposed  Rule  Making 
which  proposes  rules  to  allow  vessel 
operators  on  the, Great  Lakes  subject  to 
the  annual  inspection  requirements  of 
the  Agreement  between  the  United 
States  and  Canada  for  the  Promotion  of 
Safety  on  the  Great  Lakes  by  Means  of 
Radio  (Great  Lakes  Agreement)  to  have 
the  inspection  performed  by  a 
classification  society  instead  of  by 
Commission  staff. 

DATES:  Comments  must  be  filed  on  or 
before  July  18, 1995,  and  reply 
comments  must  be  filed  on  or  before 
August  17, 1995. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street,  N.W., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Dillon  of  the  Compliance  and 
Information  Bureau  at  (202)  418-1100. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  Cl  Docket  No. 
95-54,  FCC  95-170,  adopted  April  24. 
1995,  and  released.  May  16, 1995.  The 
full  text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room  239) 
1919  M  Street,  NW,  Washington,  DC. 
The  complete  text  may  be  purchased 
from  the  Commission’s  copy  contractor. 
International  Transcription  Services, 


2100  M  Street  NW,  Washington,  DC 
20037,  telephone  (202)  857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  In  this  Notice  of  Proposed  Rule 
Making  (Notice),  we  propose  to  allow 
owners  and  operators  of  ships  subject  to 
the  annual  inspection  requirements  of 
the  Agreement  between  the  United 
States  and  Canada  for  the  Promotion  of 
Safety  on  the  Great  Lakes  by  Means  of 
Radio  (Great  Lakes  Agreement)  to  have 
the  inspection  performed  by  a  private 
sector  classification  society  instead  of 
by  Commission  staff.  The  proposed 
changes  would  reduce  economic 
burdens  on  the  public  and  the 
Commission  by  allowing  mariners  to 
arrange  for  an  inspection  at  their 
convenience.  Because  of  oiu  concern 
that  maritime  safety  on  the  Great  Lakes 
not  be  compromised  by  this  action,  we 
are  also  proposing  a  joint  study  to  be 
conducted  with  the  United  States  Coast 
Guard  and  the  Canadian  Coast  Guard  on 
the  effect  of  this  proposal.  Further,  we 
are  requesting  specific  comment  on 
whether  we  should  permit  other 
designated  private  sector  entities  or 
persons  to  perform  such  inspections. 

2.  The  Great  Lakes  Agreement  is 
intended  to  promote  safety  of  life  and 
property  on  the  Great  Lakes  by  means  of 
radio.  It  dates  back  to  1952  and  requires, 
among  other  things,  that  all  vessels  over 
20  meters  (65  feet),  most  towing  vessels, 
and  vessels  carrying  more  than  six 
passengers  for  hire  be  equipped  with  a 
marine  VHF  radiotelephone  installation. 
The  Great  Lakes  Agreement  requires 
that  these  installations  be  inspected  at 
least  once  each  year.  The  Great  Lakes 
Agreement  requires  that  the  inspections 
be  carried  out  by  officers  of  the 
Contracting  Governments  or  by  either 
persons  nominated  for  that  purpose  or 
organizations  recognized  by  the 
Contracting  Government.  In.  other 
words,  the  Great  Lakes  Agreement 
provides  specific  authority  allowing  the 
United  States  to  entrust  the  annual 
inspection  to  either  persons  or 
organizations  other  ffian  the 
Commission.  Presently,  however,  the 
Commission’s  Rules  do  not  permit  a 
Great  Lakes  Agreement  inspection  to  be 
conducted  by  anyone  other  than 
Commission  staff. 

3.  Additionally,  the  Great  Lakes 
Agreement  requires  that  these  vessels  be 
inspected  while  the  vessel  is  in  active 
service  or  within  one  month  before  the 
date  the  vessel  is  placed  in  service. 
Because  almost  all  vessels  on  the  Great 
Lakes  must  be  taken  out  of  service  over 
the  winter  and  operators  do  not  wish  to 
interrupt  shipping  schedules  after  the 
shipping  season  l^ins,  there  is  a  very 


busy  period  in  the  spring  when  these 
vessels  are  being  put  ba^  in  service. 

4.  The  Commission  inspects 
approximately  490  vessels  subject  to  the 
Great  Lakes  Agreement  each  year. 
Commission  inspectors  test  the 
outpower,  firequency  tolerance  and 
availability  of  reserve  power,  and 
conduct  an  operational  radio  check  of 
the  radiotelephone  installation  during 
the  inspection.  Any  failure  of  these 
critical  items  results  in  the  vessel  failing 
the  annual  inspection  and  not  receiving 
a  safety  certificate  until  the  failure  is 
corrected.  An  integral  part  of  the  annual 
inspection  is  to  examine  the  connecting 
transmission  lines,  electrical  cabling 
and  control  circuitry  that  makeup  the 
entire  radiotelephone  installation  to 
ensure  that  the  individual  components 
operate  satisfactorily  when  connected 
together. 

5.  Although  the  inspections  are 
relatively  simple  and  generally  take  no 
more  thw  an  hour  to  complete,  they  are 
conducted  to  ensure  that  Great  Lakes 
Agreement  ships  have  a  reliable  means 
of  distress  communications  in  an 
emergency.  We  note,  however,  that 
improvements  in  the  reliabihty  of 
radiotelephone  equipment  and  the 
industry  practice  of  preinspection  ' 
examinations  have  resulted  in  an 
inspection  failure  rate  for  Great  Lakes 
Agreement  vessels  of  only  one  per  cent. 

6.  The  International  Maritime 
Organization  (IMO)  has  adopted  a 
resolution  setting  forth  the  minimum 
standards  for  nongovernment 
organizations  that  conduct  inspections 
on  behalf  of  an  administration,  IMO 
Assembly  Resolution  A.739(18), 
Appendix  1,  “Minimum  Standards  for 
Recognized  Organizations  Acting  on 
Behalf  of  the  Administration.’’  Tliere  are 
more  than  40  Classification  societies 
worldwide  that  inspect  passenger  and 
cargo  vessels  for  comphance  with  the 
myriad  of  domestic  and  international 
regulations  that  vessels  must  comply 
with  before  leaving  port.  Additionally, 
11  classification  societies  are  members 
of  the  International  Association  of 
Classification  Societies  (LAGS).  The 
LACS  grants  membership  status  to 
classification  societies  that  meet  the 
lACS’s  Quahty  System  Certification 
Scheme.  The  use  of  classification 
societies  to  conduct  inspections  on 
behalf  of  an  administration  is 
widespread.  The  United  States,  for 
example,  is  statutorily  required  to  use 
the  American  Bureau  of  Shipping,  or  a 
similar  United  States  classification 
society,  to  class  vessels  owned  by  the 
Federal  Government.  Additionally, 
some  of  LACS’  members  operate  in  the 
United  States. 
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7.  We  propose,  therefore,  to  permit 
any  United  States  ship  subject  to  the 
Great  Lakes  Agreement  to  arrange  for  an 
inspection  of  the  radiotelephone 
installation  by  a  classification  society 
that  is  a  member  of  the  LACS,  such  as 
the  American  Bureau  of  Shipping.  We 
further  propose  that  the  classification 
society  issue  a  radiotelephone  certificate 
on  behalf  of  the  Commission  to  the  ship 
upon  successful  completion  of  the 
inspection.  Because  die  Commission  is 
ultimately  responsible  for  guaranteeing 
that  an  inspection  meets  the 
requirements  of  the  Great  Lakes 
Agreement  inspection  we  request 
specific  comment  on  safety  related 
questions  posed  in  this  proposal. 

We  believe  in  the  principle  that 
government  should  be  responsive  to 
user  needs  and  began  this  proceeding  to 
promote  flexibility,  remove  urmecessary 
and  inimical  regulations  €md,  most 
importantly,  provide  better  service  to 
the  public.  In  a  companion  Notice  of 
Inquiry,  we  are  requesting  comments  on 
how  inspections  of  large  cargo  vessels 
and  small  passenger  vessels  can  be 
streamlined  to  better  serve  the  public 
and  to  make  government  operations 
more  efficient.  We  are  proposing  a 
significant  change  to  the  current  rules 
and  procedures  regarding  safety 
ins|>ections  and  request  comment  on 
these  proposals. 

Initial  Regulatory  Flexibility  Analysis 
Reason  for  Action 

The  Conimission  proposes  to  permit 
ships  subject  to  the  Great  Lakes 
Agreement  to  have  the  annual 
inspection  conducted  by  a  classification 
society. 

Objectives 

The  Commission  seeks  to:  promote 
efficiency  in  the  Commission’s  service 
to  the  public  and  to  encourage  the  use 
of  private  sector  organizations  to  take 
over  government  operations  wherever 
possible. 

Legal  Basis 

The  proposed  action  is  authorized 
under  Sections  4(i)  and  303(r)  of  the 
Communications  Act,  47  U.S.C.  154(i) 
and  303(r),  and  the  Great  Lakes 
Agreement,  Article  XII. 

Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

Our  proposed  amendment  to  47  CFR 
80.953  would  permit  ovmers  and 
operators  of  vessels  subject  to  the  Great 
Lakes  Agreement  to  use  a  classification 
society  to  meet  a  cmrent  annual 
inspection  requirement. 


Federal  Rules  Which  Overlap,  Duplicate 
or  Conflict  With  These  Rules 

None. 

Description,  Potential  Impact,  and 
Small  Entities  Involved 

Use  of  private  sector  classification 
societies  to  inspect  Great  Lakes 
Agreement  vessels  would  allow  better 
service  to  the  owners  and  operators  of 
such  vessels,  many  which  are  small 
businesses,  and  more  efficient  use  of 
scarce  government  resources.  It  would 
additionally  encoiuage  the  creation  of 
jobs  to  inspect  approximately  490 
vessels  each  year. 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
With  the  Stated  Objectives 

None. 

List  of  Subjects 
47  CFR  Part  0 

Organization  and  functions 
(Government  agencies). 

47  CFR  Part  80 

Commimciations  equipment.  Radio, 
Reporting  and  recordl^ping 
requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Proposed  Rules 

Chapter  I  of  title  47  of  the  Code  of 
Federal  Regulations,  parts  0  and  80  are 
proposed  to  be  amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sec.  5, 48  Stat.  1068,  as 
amended;  47  U.S.C  155. 

2.  The  tmdesignated  center  heading 
preceding  §§0.311, 0.314  and  0.317  is 
revised  to  read  as  follows: 

Compliance  and  Informatiolt  Bureau 

2a.  Section  0.311  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§0.311  Authority  delegated. 
***** 

(f)  The  Chief  of  the  Compliance  and 
Information  Bureau  is  authorized  to  rely 
on  reports,  documents  and  certificates 
issued  by  the  American  Bureau  of 
Shipping  or  any  other  classification 
society  that  is  a  member  of  the 
International  Association  of 
Classification  Societies  to  conduct  radio 
inspections  of  vessels  and  to  issue 
certificates  in  accordance  with 
Regulations  11, 12  and  13  of  the  Great 


Lakes  Agreement.  The  Chief, 

Compliance  and  Information  Bureau  is 
further  authorized  to  delegate  this 
authority. 

***** 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

3.  The  authority  citation  for  part  80 
continues  to  read  a  follows: 

Authority:  Secs.  4,  303, 48  Stat.  1066, 

1082,  as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105,  as  amended;  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726, 12  UST  2377. 

4.  Section  80.5  is  amended  by  adding 
in  alphabetical  order  the  following 
definitions: 

§80.5  Definitions. 

***** 

Classification  society.  A  non-profit 
organization  formed  to  conduct  vessel 
inspections  that  is  affiliated  or 
associated  with  a  particular 
administration. 

*  *  *  *  * 

International  Association  of 
Classification  Societies  (lACS).  An 
association  representing  classification 
societies. 

***** 

5.  Section  80.59  is  amended  by 
revising  the  heading,  paragraphs  (a) 
introductory  text  and  (a)(1),  removing 
paragraph  (a)(2),  redesignating 
paragraph  (b)  as  (a)(2),  and  adding  a 
new  paragraph  (b)  to  read  as  follows: 

§  80.59  Compulsory  ship  inspections. 

(a)  Application  for  inspection  and 
certification  by  the  FCC.  An  application 
for  inspection  and  certification  and 
documentation  that  the  appropriate 
inspection  fees  have  been  paid,  must  be 
submitted  to  the  FCC  field  office  serving 
the  port  where  the  ship  is  to  be 
inspected  at  least  three  days  before  the 
proposed  inspection  date. 

(1)  FCC  Form  801  must  be  used  to 
apply  for  a  ship  radio  inspection  on 
board  ships  subject  to  Part  II  or  Part  in 
of  Title  in  of  the  Communications  Act 
or  the  Safety  Convention.  Applications 
for  Great  Laices  Agreement  inspections 
must  state  the  reason  why  a 
classification  society  could  not  inspect 
the  vessel. 

***** 

(b)  Application  for  inspection  and 
certification  by  a  classification  society. 
An  inspection  of  a  ship  radio  station 
and  certification  of  a  ship  subject  to  the 
Great  Lakes  Agreement  may  be  made  by 
a  classification  society  that  is  a  member 
of  the  LACS  or  by  the  FCC. 
***** 
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6.  Section  80.953  is  amended  by 
redesignating  the  text  as  paragraph  (a), 
revising  the  first  sentence  of  paragraph 
(a),  removing  the  second  sentence  of 
paragraph  (a)  and  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  80.953  Inspection  and  certification. 

(a)  Each  U.S.  flag  vessel  subject  to  the 
Great  Lakes  Agreement  must  have  an 
inspection  of  die  required 
radiotelephone  installation  at  least  once 
every  13  months.  *  *  * 

(b)  This  inspection  may  be  conducted 
by  the  FCC  or  by  a  classification  society 
that  is  a  member  of  the  International 
Association  of  Classification  Societies 
(LACS).  A  certificate  issued  by  a 
classification  society  has  the  same 
standing  as  one  issued  by  the  FCC. 

[FR  Doc.  95-13491  Filed  6-2-95;  8:45  am) 
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Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  List  Three 
Aquatic  Invertebrates  in  Comal  and 
Hays  Counties,  Texas,  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
proposes  to  list  three  aquatic 
invertebrate  species  known  only  from 
Comal  emd  Hays  coimties,  Texas,  as 
endangered  species  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  primary  threat  to 
these  species  is  a  decrease  in  water 
quantity  and  quality  as  a  result  of  water 
withdrawal  and  other  activities  by 
humans  throughout  the  San  Antonio 
segment  of  the  Edwards  Aquifer.  This 
proposal,  if  made  final,  will  implement 
Federal  protection  provided  by  the  Act 
for  the  Peck’s  cave  amphipod 
(Stygobromus  pecki),  Comal  Springs 
riffle  beetle  (Heterelmis  comalensis), 
and  Comal  Springs  dryopid  beetle 
(Stygoparnus  comalensis). 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  August  4, 
1995.  Public  hearing  requests  must  be 
received  by  July  20, 1995. 

ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Administrator,  U.S.  Fish 
and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758. 


Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Stanford,  Ecologist,  or  Alisa  Shull, 
Fish  and  Wildlife  Biologist  (see 
ADDRESSES  section)  (512/490-0057). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  U.S.  Fish  and  Wildlife  Service 
(Service)  proposes  to  list  as  endangered 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act)  three  aquatic 
invertebrate  animal  species  with  a 
known  distribution  in  spring  sites  in 
Comal  and  Hays  counties,  Texas;  two  of 
the  species  are  subterranean.  Peck’s 
cave  amphipod  is  known  from  Comal 
Springs  and  Hueco  Springs,  both  in 
Comal  County.  The  Comal  Springs  riffle 
beetle  is  known  from  Comal  Springs  and 
San  Marcos  Springs  (Hays  Coimty).  The 
Comal  Springs  dryopid  beetle  is  known 
from  Comal  Springs  and  Fern  Bank 
Springs  (Hays  Coxmty).  The  water 
flowing  out  of  each  of  these  springs 
comes  from  the  Edwards  Aquifer 
(Balcones  Fault  Zone — San  Antonio 
Region),  which  extends  fi’om  Hays 
County  on  the  east  to  Kinney  County  on 
the  west.  Comal  Springs  are  located  in 
Landa  Park,  which  is  owned  and 
operated  by  the  City  of  New  Braunfels, 
and  on  private  property  adjacent  to 
Landa  Park.  Hueco  Springs  and  Fern 
Bank  Springs  are  located  on  private 
property.  San  Marcos  Springs  are 
located  on  the  property  of  Aquarena 
Springs,  formerly  a  privately  owned 
resort  facility.  Southwest  Texas  State 
University  piuchased  the  facility  in 
1994.  Aquarena  Springs  continues  to 
operate  as  a  resort,  but  the  imiversity 
plans  to  increase  conference  facilities 
and  provide  educational  and 
interpretive  displays  and  to  increase 
availability  of  the  springs  for  biological 
and  ecological  research  (Billy  Moore, 
Public  Affairs  Director,  Southwest  Texas 
State  University,  pers.  comm.,  1995). 

Peck’s  cave  amphipod  is  a 
subterranean,  aquatic  crustacean.  The 
other  two  species  are  aquatic  beetles. 
The  families  to  which  these  beetles 
belong  live  primarily  in  flowing, 
imcontaminated  waters.  The  Comal 
-Springs  riffle  beetle  is  a  surface  species 
in  the  family  Elmidae.  The  Comal 
Springs  dryopid  beetle  is  the  only 
known  subterranean  member  of  ^e 
family  Dryopidae. 

The  first  recorded  specimen  of  the 
amphipod  Stygobromus  [=Stygonectes) 
pecki  (Holsinger  1967)  was  collected  by 
Peck  at  Comal  Springs  in  June,  1964. 
Reddell  collected  a  second  specimen  at 


the  same  place  in  May,  1965.  In  1967, 
Holsinger  named  the  species 
Stygonectes  pecki,  in  Peck’s  honor;  the 
1965  specimen,  an  adult  female  10.5 
mm  (about  one  half  inch)  long,  served 
as  the  type  specimen.  Later  he  included 
all  the  nominal  Stygonectes  species  in 
the  synonymy  of  the  large  genus 
Stygobromus.  The  Service  has  used 
“cave  amphipod’’  as  a  generic  common 
name  for  members  of  this  genus,  and 
this  name  was  simply  translated  as 
“Peck’s  cave  amphipod’’  without 
reference  to  a  particular  cave.  Other 
known  springs  and  artesian  wells  of  the 
Edwards  Aquifer  in  central  Texas  have 
been  extensively  sampled  for  amphipod 
crustaceans;  a  single  specimen  of  Peck’s 
cave  amphipod  was  collected  at  Hueco 
Springs  by  Barr  in  August,  1992. 

Over  300  specimens  of  Peck’s  cave 
amphipod  have  been  collected  since  its 
description.  Most  documented 
specimens  were  netted  from  crevices  in 
rock  and  gravel  near  the  orifices  of  the 
three  largest  Comal  Springs  on  the  west 
side  of  Landa  Park  in  Comal  County, 
Texas.  Barr  collected  one  specimen  from 
a  foiirth  Comal  spring  run  on  private 
property  adjacent  to  Landa  Park  and  one 
specimen  from  Hueco  Springs,  about  7 
km  (4  miles)  north  of  Com^  Springs 
(Barr  1993).  However,  like  all  members 
of  the  exclusively  subterranean  genus 
Stygobromus.  this  species  is  eyeless  and 
unpigmented,  indicating  that  its 
primary  habitat  is  a  zone  of  permanent 
darkness  in  the  imdergroimd  aquifer 
feeding  the  springs.  Above  groimd, 
individuals  are  easy  prey  for  predators, 
but  they  usually  take  shelter  in  the  rock 
and  gravel  crevices  and  may  succeed  in 
reentering  the  spring  orifice.  Barr  (1993) 
got  most  specimens  in  drift  nets  at 
spring  orifices  and  foimd  them  less 
often  as  she  moved  downstream, 
supporting  the  notion  that  they  may  be 
easy  prey  and  do  not  likely  survive  for 
loM  outside  the  aquifer. 

’The  Comal  Springs  riffle  beetle  is  a 
small,  aquatic  beetle  known  finm  Comal 
Springs  and  San  Marcos  Springs.  It  was 
first  collected  by  Bosse  in  1976  and  was 
described  in  1988  by  Bosse  et  al.  The 
closest  relative  of  H.  comalensis  appears 
to  be  a  species  that  occurs  farther  to  the 
west  (Bosse  et  al.  1988). 

Adult  Comal  Springs  riffle  beetles  are 
about  2  mm  (Vio  inch)  long,  with 
females  slightly  larger  than  males. 
Unlike  the  other  two  organisms 
proposed  here,  the  Comal  Springs  riffle 
beetle  is  not  a  subterranean  species.  It 
occurs  in  the  gravel  substrate  and 
shallow  riffles  in  spring  runs.  Some 
riffle  beetle  species  can  fly,  but  the  hind 
wings  of  Heterelmis  comalensis  are 
short  and  almost  certainly  non¬ 
functional,  making  the  species 
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incapable  of  this  mode  of  dispersal 
(Bosse  et  al.  1988).  The  larvae  have  been 
collected  with  adults  in  the  gravel 
substrate  of  the  spring  headwaters  and 
not  on  submerged  w(^  as  is  typical  of 
most  Heterelmis  species  (Brown  and 
Barr  1988).  Usual  water  depth  in 
occupied  habitat  is  2  to  10  cm  (1  to  4 
inches)  although  the  beetle  may  also 
occur  in  slightly  deeper  areas  within  the 
spring  runs.  Populations  are  reported  to 
reach  their  greatest  densities  from 
February  to  April  (Bosse  et  al.  1988). 

The  Comal  Springs  riffle  beetle  has  been 
collected  from  spring  runs  1,  2,  and  3 
at  Comal  Springs  in  Landa  Park,  and  a 
single  specimen  was  collected  horn  San 
Marcos  Springs  32  km  (20  miles)  to  the 
northeast. 

The  Comal  Springs  dryopid  beetle  is 
a  recently  discovered  species.  It  was 
first  collected  in  1987  and  described  as 
a  new  genus  and  species  in  1992  by  Bear 
(California  State  University)  and 
Spangler  (National  Museum  of  Natural 
History,  Smithsonian  Institution).  Adult 
Comal  Springs  dryopid  beetles  are  about 
3.0-3. 7  mm  (Vs  inch)  long.  They  have 
vestigial  (non-functional)  eyes  and  are 
weakly  pigmented,  translucent,  and 
thin-skinned.  The  species  is  the  first 
stygobiontic  (subterranean  aquatic) 
member  of  its  family  to  be  discovered 
(Brown  and  Barr  1988,  Barr,  in  litt. 

1990,  Barr  and  Spangler  1992). 

Collection  records  for  the  Comal  Springs 
dryopid  beetle  are  primarily  fi-om  spring 
run  2  at  Comal  Springs,  but  they  have 
also  been  collected  from  runs  3  and  4 
at  Comal  Springs  and  from  Fern  Bank 
Springs  about  32  km  (20  miles)  to  the 
northeast  in  Hays  County.  Specimens 
have  been  collected  in  April,  May,  Jime, 
July,  and  August.  Most  of  the  specimens 
have  been  taken  from  drift  nets  or  from 
inside  the  spring  orifices.  Although  the 
larvae  of  the  Comal  Springs  dryopid 
beetle  have  been  collected  in  drift  nets 
positioned  over  the  spring  openings, 
they  are  presumed  to  be  associated  with 
air-filled  voids  inside  the  spring  orifices 
since  all  other  known  dryopid  beetle 
larvae  are  terrestrial.  Unlike  Peck’s  cave 
amphipod,  the  Comal  Springs  dryopid 
beetle  does  not  swim,  and  it  may  have 
a  smaller  range  within  the  aquifer. 

The  exact  depth  and  subterranean 
extent  of  the  ranges  of  the  two 
subterranean  species  (Comal  Springs 
dryopid  beetle  and  Peck’s  cave 
ampUpod)  are  not  precisely  known 
because  of  a  lack  of  methodologies 
available  for  studying  karst  aquifer 
systems  and  the  organisms  that  inhabit 
such  systems.  The  subterranean  portion 
of  this  habitat  may  be  a  single, 
intercoimected  system  that  provides  the 
area  necessary  for  the  feeding,  growth, 
survival,  and  reproduction  of  the  Comal 


Springs  dryopid  beetle  and  Peck’s  cave 
amphipod,  which  are  obligate  aquatic 
stygobiontic  species.  However,  no 
specimens  of  Stygopamus  comalensis  or 
Stygobmmus  pecki  have  appeared  in 
collections  fi'om  22  artesian  and 
pumped  wells  flowing  firom  the 
Edwards  Aquifer  (Barr  1993),  suggesting 
that  these  species  may  be  confined  to 
small  areas  surrounding  the  spring 
openings  and  are  not  distributed 
t^oughout  the  aquifer.  Barr  (1993)  also 
surveyed  nine  springs  in  Bexar,  Comal, 
and  Hays  coimties  considered  most 
likely  to  provide  habitat  for  endemic 
invertebrates  and  found  Stygopamus 
comalensis  only  at  Comal  and  Fern 
Bank  springs  and  Stygobromus  pecki 
onW  at  Comal  and  Hueco  springs. 

Tne  low  water  limits  for  survival  are 
not  known  for  any  of  these  three 
invertebrate  species.  At  least  a  single 
population  of  each  species  survived  the 
drought  of  the  middle  1950’s,  which 
resulted  in  cessation  of  flow  at  Comal 
Springs  fi-om  Jime  13  through  November 
3, 1956.  Hueco  springs  is  documented  to 
have  gone  dry  in  the  past  (Brune  1981; 
Barr  1993),  and  although  no  information 
is  available  for  Fern  Bank  Springs,  it  has 
probably  gone  dry  as  well  given  its 
higher  elevation  (Glenn  Longley, 
Edwards  Aquifer  Research  and  Data 
Center,  pers.  comm.,  1993).  San  Marcos 
Springs  has  not  gone  dry  in  recorded 
history. 

Although  these  invertebrates  were  not 
entirely  extirpated  by  the  temporary 
cessation  of  spring  flow,  they  may  have 
been  adversely  affected  and  are  not 
expected  to  be  able  to  sxirvive  long 
periods  of  drying  (up  to  several  years  in 
duration)  that  may  occur  in  the  absence 
of  an  adequate  water  management  plan 
for  the  Edwards  Aquifer.  Stagnation  of 
water  may  be  a  limiting  condition, 
particularly  for  the  two  stygobiontic 
invertebrates.  Stagnation  of  water  £md/ 
or  drying  within  the  spring  nms  and  the 
photic  (lighted)  zone  of  the  spring 
orifices  would  probably  be  limiting  for 
the  Comal  Springs  riffle  beetle.  Natural 
water  flow  is  considered  important  to 
the  respiration  and  therefore  survival  of 
these  species.  The  two  beetle  species 
have  a  mass  of  tiny,  hydrophobic 
(imwettable)  hairs  on  their  imderside 
where  they  maintain  a  thin  bubble  of  air 
through  which  gas  exchange  occurs 
(Chapman  1982).  This  me&od  of 
respiration  loses  its  effectiveness  as  the 
level  of  dissolved  oxygen  in  the  water 
decreases.  A  niimber  of  aquatic  insects 
that  use  dissolved  oxygen  rely  on 
flowing  water  to  obtain  oxygen  fi'om  the 
water. 

In  a  petition  dated  September  9, 1974, 
the  Conservation  Committee  of  the 
National  Speleological  Society 


requested  the  Service  to  list  Peck’s  cave 
amphipod.  The  species  was  included  in 
a  notice  of  review  published  on  April 
28, 1975  (40  FR  18476).  A  “warranted 
but  precluded’’  finding  regarding 
several  species  in  that  petition  was 
made  October  12, 1983,  and  published 
January  20, 1984  (49  FR  2485).  The 
same  petition  determination  has  been 
repeated  for  Peck’s  cave  amphipod  in 
subsequent  years.  Tbe  species  was 
included  as  a  category  2  candidate  in 
comprehensive  notices  of  review 
published  May  22, 1984  (49  FR  21664), 
January  6, 1989  (54  FR  554),  and 
November  21. 1991  (56  FR  58804).  In 
the  latest  notice  of  review  of  November 
15, 1994  (59  FR  58982),  it  was  included 
as  a  category  1  candidate. 

In  a  petition  dated  June  20, 1990,  and 
received  June  21, 1990,  Mr.  David 
Whatley,  Director  of  the  City  of  New 
Braunfels  Parks  and  Recreation 
Department,  requested  the  Service  to  list 
five  invertebrate  taxa,  including  Peck’s 
cave  amphipod  and  four  insects.  The 
Service  treated  this  as  a  second  petition 
for  the  amphipod.  A  notice  of  90-day 
petition  finding  published  April  29. 

1991  (56  FR  19632)  annoimced  that  the 
petition  had  presented  substantial 
information  indicating  that  listing  the 
Comal  Springs  riffle  beetle  and  the 
Comal  Springs  dryopid  beetle  may  be 
warranted,  and  initiated  a  formal  status 
review  for  those  species.  Taxonomic 
imcertainties  about  the  Comal  Springs 
Microcylloepus  riffle  beetle  and 
Hexagenia  mayfly,  also  included  in  the 
June  21, 1990,  petition,  led  to  90-day 
petition  findings  that  were  negative  for 
those  insects.  The  Heterelmis  was 
recognized  as  a  category  2  candidate  in 
the  November  21, 1989,  notice  of 
review,  and  both  it  and  the  Stygopamus 
were  recognized  as  category  1 
candidates  in  the  1994  notice  of  review. 

The  present  proposal  constitutes  a 
positive  1-year  finding  for  the  petitions 
to  list  the  Comal  Springs  riffle  beetle, 
Comal  Springs  dryopid  beetle,  and 
Peck’s  cave  amphipod. 

Sununary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  promulgated  to  implement 
the  listing  provisions  of  the  Act  (50  CFR 
Part  424)  set  forth  the  procedures  for 
adding  species  to  the  Federal  lists.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  the  Peck’s  cave 
amphipod  (Stygobromus  pecki).  Comal 
Springs  riffle  beetle  (Heterelmis 
comalensis),  and  Comal  Springs  dryopid 
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beetle  (Stygopamus  comalensis)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 

The  main  threat  to  the  habitat  of  these 
aquatic  invertebrates  is  a  reduction  or 
loss  of  water  of  adequate  quantity  and 
quality,  due  primarily  to  hmnan 
withdrawal  of  water  from  the  Edwards 
Aquifer  and  other  activities.  Total 
withdrawal  from  the  San  Antonio  region 
of  the  Edwards  Aquifer  has  been 
increasing  since  at  least  1934,  when  the 
total  well  discharge  was  101,900  acre- 
feet  (Edwards  Underground  Water 
District  1989).  In  1989,  the  total  well 
discharge  was  slightly  more  than 
542,000  acre-feet  (Longley  1991; 

Edwards  Underground  Water  District 
1992a). 

There  is  an  integral  connection 
between  the  waters  in  the  aquifer  west 
of  the  springs  and  the  waters  serving  as 
habitat  for  these  species  at  the  springs. 
Water  entering  the  Edwards  Aquifer  as 
far  west  as  Kinney  Coimty  would 
eventually  exit  at  springs  were  it  not  for 
withdrawal  of  groimdwater  from  wells. 
Water  in  the  Edwards  Aquifer  flows 
from  west  to  east  or  northeast,  and 
withdrawal  or  contamination  of  water  in 
the  western  part  of  the  aquifer  can  have 
a  direct  effect  on  the  quantity  and 
quality  of  water  flowing  toward  the 
springs  and  at  the  spring  openings. 

Prior  to  wells  being  drilled  into  the 
aquifer,  the  average  springflow  horn 
Comal  and  San  Marcos  springs  was 
equal  to  the  average  annual  recheirge. 
That  is,  almost  all  of  the  water  entering 
the  aquifer  eventually  exited  at  the 
springs.  At  present,  much  of  the 
recharge  is  pumped  out  of  the  aquifer, 
and  most  of  what  is  left  becomes  the 
average  springflow  (Guadalupe-Bianco 
River  Authority  1988).  The  amoimt  of 
water  removed  by  wells  is  therefore  a 
direct,  one-for-one  depletion  of  water 
that  would  otherwise  exit  through  the 
springs  (Guadalupe-Bianco  River 
Authority  1988)  and  provide  habitat  for 
the  proposed  invertebrates. 

The  Texas  Water  Commission  (TWC) 
(1989)  classified  the  San  Antonio 
segment  of  the  Edwards  Aquifer  as  a 
critical  area  in  terms  of  its  potential  for 
groundwater  problems  related  to 
overdrafting.  The  Commission  also 
ranked  Bexar,  Comal,  and  Hays  counties 
among  the  top  23  counties  in  Texas  for 
number  of  active  groundwater  public 
supply  systems.  Human  population  in 
the  region  is  expected  to  increase 
(Technical  Advisory  Panel  1990; 
Edwards  Underground  Water  District 
1993),  which  will  result  in  increased 
demand  for  water  from  the  aquifer. 


The  Texas  Water  Development  Board 
has  applied  its  model  of  the  Edwards 
Aquifer  to  determine  the  maximum 
pumping  level  that  would  allow  Comal 
Springs  to  continue  to  flow  (Technical 
Advisory  Panel  1990).  The  Board  found 
that  dining  a  drought  similar  to  that  of 
the  1950’s,  the  maximum  pumpage  that 
would  allow  spring  flow  at  Comal 
Springs  is  about  250,000  acre-feet  per 
year  (less  than  half  the  current  pumping 
rate).  “At  this  pumping  level,  Comal 
Springs  could  be  expected  to  maintain 
some  annual  flow  although  they  may 
flow  on  an  intermittent  basis  during  a 
recurrence  of  the  drought  of  record” 
(Technical  Advisory  Panel  1990).  The 
Panel  also  stated  that  in  the  year  2000, 
if  pumping  continues  to  grow  at 
historical  rates  and  a  drought  of  record 
were  to  occur,  Comal  Springs  would  go 
dry  for  a  number  of  years  (Technical 
Advisory  Panel  1990).  Wanakule  (1990) 
states:  “The  present  problem  facing  the 
Edwards  Aquifer  is  the  threat  of 
overdrafting  of  the  annual  average 
recharge  rate  (1934-1988)  of 
approximately  635,500  acre-feet. 
McKinney  and  Watkins  (1993) 
evaluated  the  Texas  Water  Development 
Board  model  and  other  models  and 
concluded  that,  without  limiting 
withdrawal  to  about  200,000  acre-feet 
per  year,  Comal  Springs  will  likely  go 
dry  for  extended  periods  during  even  a 
minor  drought.  The  creation  of  the 
Edwards  Aquifer  Authority  may  help  to 
alleviate  this  threat  to  some  degree  (see 
Factor  D  for  further  discussion).  The 
Edwards  Aquifer  Authority  is  currently 
subject  to  litigation  regarding  violation 
of  the  Voting  Rights  Act  in  its  formation. 
The  Texas  Legislature  is  now 
considering  bills  designed  to  bring  the 
Authority  into  compliance,  but  the 
outcome  of  this  effort  remains  to  be 
determined. 

In  1984  and  1990,  some  of  the  higher- 
elevation  Comal  Springs  ceased  flowing 
and  water  levels  in  the  index  well  (J-17) 
in  San  Antonio  dropped  to  within 
twelve  feet  of  the  historic  low  of  612.5 
ft  that  occurred  in  1956  (Wanakule 
1990).  Because  these  invertebrates 
require  relatively  well-oxygenated 
water,  a  reduction  or  cessation  of  spring 
flows,  even  if  standing  water  remained 
around  the  spring  orifices,  may 
adversely  affect  the  species.  Loss  of 
water  entirely  within  their  habitat 
would  result  in  the  extirpation  of  these 
aquatic  species  from  their  native  habitat. 

In  addition  to  a  loss  of  water,  a 
decrease  in  the  water  level  in  the  aquifer 
could  lead  to  a  decreased  quality  of 
water  at  the  springs.  The  Balcones  Fault 
Zone — San  Antonio  Region  is  bounded 
on  the  south  and  east  by  a  “bad  water” 
line  across  which  the  groundwater 


quality  abruptly  deteriorates  to  greater 
than  1000  mg/1  total  dissolved  solids 
(TDS).  In  other  words,  at  the  bad  water 
line,  there  is  a  transition  in  groundwater 
from  ftesh  to  saline  or  brackish. 

Lowered  water  levels  resulting  from 
groundwater  pumpage  or  decreased 
recharge  may  result  in  deterioration  of 
water  quality  in  the  bresh  water  section 
of  the  aquifer  through  movement  of  the 
bad  water  line.  The  Comal  and  San 
Marcos  Springs  are  very  close  to  the  bad 
water  line  (TWC  1989;  Edwards 
Underground  Water  District  1992b)  and 
although  the  data  are  inconclusive  at 
present,  these  springs  may  be  sensitive 
to  intrusion  of  saline  waters  at  low 
aquifer  levels.  Other  possible  effects  of 
reduced  springflow  levels  include 
changes  in  the  chemical  composition  of 
the  water  in  the  aquifer  and  at  the 
springs,  a  decrease  in  current  velocity 
and  corresponding  increase  in  siltation, 
and  increase  in  temperature  and 
temperature  fluctuations  in  the  aquatic 
habitat  (McKinney  and  Watkins  1993). 

Another  threat  to  the  habitat  of  these 
sjiecies  is  the  potential  for  groundwater 
contamination.  Pollutants  of  concern 
include  those  associated  with  human 
sewage  (particularly  septic  tanks), 
animal/ feedlot  waste,  agricultural 
chemicals  (especially  insecticides, 
herbicides,  and  fertilizers)  and  urban 
runoff  (including  pesticides,  fertilizers, 
and  detergents).  Pipeline,  highway,  and 
railway  transportation  of  potentially 
harmful  materials  in  the  Edwards 
Aquifer  recharge  zone  and  its  watershed 
with  the  attendant  possibility  of 
accidents  presents  a  particular  risk  to 
water  quality  in  Comal  and  San  Marcos 
springs.  Comal  and  San  Marcos  springs 
are  both  located  in  highly  urbanized 
areas.  Hueco  Springs  is  located 
alongside  River  Road,  which  is  heavily 
travelled  for  recreation  on  the 
Guadalupe  River,  and  may  be 
susceptible  to  road  runoff  and  spills 
related  to  traffic.  Fern  Bank  Springs  is 
in  a  relatively  remote,  rural  location  and 
its  principal  vulnerability  is  probably  to 
contaminants  associated  with  leaking 
septic  tanks,  animal/feedlot  wastes,  and 
agricultural  chemicals. 

Of  the  counties  containing  portions  of 
the  San  Antonio  segment  of  the 
Edwards  Aquifer,  the  potential  for 
acute,  catastrophic  contamination  of  the 
aquifer  is  greatest  in  Bexar,  Hays,  and 
Comal  counties  because  of  the  higher 
density  of  urbanization  compared  to  the 
western  counties.  Although  spill  or 
contamination  events  that  could  affect 
water  quality  may  occur  to  the  west  of 
Bexar  County,  dilution  and  the  time 
required  for  the  water  to  reach  the 
springs  may  lessen  the  threat  from  that 
area.  As  aquifer  levels  decrease. 
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however,  dilution  of  contaminants 
moving  through  the  aquifer  may  also 
decrease. 

The  TWC  reported  that  in  1988  within 
the  San  Antonio  segment  of  the 
Edwards  Aquifer,  Bexar,  Hays,  and 
Comal  counties  had  the  greatest  number 
of  land-based  oil  and  chemical  spills  in 
central  Texas  that  affect  surface  and/or 
groimdwater  with  28,  6,  and  4  spills, 
respectively  (TWC  1989).  As  of  July, 
1988,  Bexar  Coimty  had  between  26  and 
50  confirmed  leaking  underground 
storage  tanks.  Hays  County  had  between 
6  and  10,  and  Comal  Coimty  had 
between  2  and  5  (TWC  1989),  putting 
these  coimties  among  the  top  five 
counties  in  central  Texas  for  confirmed 
underground  storage  tank  leaks.  The 
TWC  estimates  that,  on  average,  every 
leaking  underground  storage  tank  will 
leak  altout  500  gallons  per  year  of 
contaminants  before  the  le£ik  is 
detected.  These  tanks  are  considered 
one  of  the  most  significant  sources  of 
groundwater  contamination  in  the  State 
(TWC  1989). 

A  TWC  project,  using  the  DRASTIC 
methodology/tool  (Aller,  et  al.  1987) 
classified  Texas  aquifers  statewide 
according  to  their  pollution  potential. 
The  Edwards  Aquifer  (Balcones  Fault 
Zone — Austin  and  San  Antonio 
Regions)  was  ranked  among  the  highest 
in  pollution  potential  of  all  major  Texas 
aquifers  (TWC  1989).  The  project’s 
objective  was  to  identify  areas  sensitive 
to  groundwater  pollution  fi:om  a 
contaminated  land  surface.  The  project 
modelled  both  point  source  and  non¬ 
point  source  types  of  contamination. 

The  area  of  particular  concern  is  the 
Edwards  Aquifer  recharge  zone  and  its 
watershed.  The  TWC  (1989)  also 
reviewed  and  reported  on  the  risk  to 
Texas  aquifers  from  sanitary  landfills, 
hazardous  waste  disposal  facilities, 
industrial  waste  and  sewage  disposal 
wells,  commercial  feedlots,  and 
graveyards. 

The  DRASTIC  methodology  may 
underestimate  the  importance  of  faults 
and  fractures,  which  affect  the 
movement  of  groundwater  and 
pollutants.  Faults  and  fractures  may  act 
as  conduits  and/or  barriers  to 
groundwater  flow  and,  in  the  vicinity  of 
springs,  could  facilitate  movement  of 
contaminants.  The  Comal  Springs  fault 
facilitates  the  movement  of  groundwater 
(and  potentially  pollutants)  towards 
Comal  Springs.  Hueco  Springs  has  a 
large  local  recharge  component  (Brune 
1981)  emd  may  be  more  susceptible  to 
contamination  via  polluted  runoff  than 
Comal  or  San  Marcos  Springs.  Little 
information  is  available  on  die  relative 
contribution  of  groundwater  and  local 
recharge  to  the  water  emerging  at  Fern 


Bank  Springs,  although  the  temporary 
increase  in  discharge  seen  after  storm 
events  indicates  a  local  recharge 
component  (Barr  1993). 

B.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes.  No  threat  from  overutilization 
of  these  species  is  known  to  exist. 

C.  Disease  or  predation.  While 
individuals  of  these  three  species  may 
be  preyed  upon  by  vtirious  predatory 
insects  or  fishes,  no  information 
indicates  that  this  is  a  substantial  threat 
to  any  of  the  three  species. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Invertebrates 
are  not  included  on  the  Texas  Parks  and 
Wildlife  Department’s  (TPWD)  list  of 
threatened  and  endangered  species  and 
are  provided  no  protection  by  the  State. 
Nor  do  the  TPWD  regulations  contain 
provisions  for  protecting  habitat  of  any 
listed  species. 

Traditionally,  the  State  of  Texas  has 
had  no  authority  to  regulate  withdrawal 
of  groundwater  fi'om  an  aquifer.  In 
response  to  a  lawsuit  filed  against  the 
Service  by  the  Sierra  Club  (Sierra  Club 
V.  Babbitt,  formerly  Sierra  Club  v. 

Lujan),  the  Texas  State  Legislature 
passed  a  bill  (S.B.  1477)  authorizing  the 
creation  of  the  Edwards  Aquifer 
Authority  (Authority)  and  granting  the 
Authority  the  power  to  regulate 
groundwater  withdrawal  from  the 
Edwards  Aquifer.  The  bill  recommends 
limiting  groundwater  withdrawal  from 
the  aquifer  to  450,000  acre-feet  per  year 
initially,  then  reducing  it  to  400,000 
acre-feet  per  year  by  January  1,  2008, 
based  on  a  model  developed  by  the 
TWC.  One  stated  goal  of  the  bill  is  to 
provide  continuous  minimum 
springflow  of  at  least  100  cfs  at  Comal 
and  San  Marcos  Springs  by  the  year 
2012  to  protect  species  that  are 
designated  as  threatened  or  endangered 
imder  Federal  or  State  law.  However, 
some  researchers  have  maintained  that, 
even  with  such  pumping  limits,  flow  at 
Comal  Springs  will  drop  below  100  cfs, 
and  the  springs  will  likely  go  dry  for 
extended  periods  in  time  of  severe 
drought  and  probably  during  minor 
droughts  (McKinney  and  Watkins  1993). 

The  bill  creating  the  Authority  gives 
consideration  in  setting  minimum 
springflow  requirements  only  to  those 
species  protected  under  Federal  or  State 
law.  These  invertebrates  would  receive 
no  consideration  under  the  current  plan 
until  they  are  listed.  In  addition,  Comal 
and  San  Marcos  Springs  are  the  lowest 
elevation  springs  in  which  these 
invertebrates  are  found,  and 
maintaining  flow  at  Fern  Bank  and 
Hueco  Springs  is  not  a  stated  goal  of  the 
water  withdrawal  limitations.  Efforts  to 
maintain  minimum  springflow  at  Comal 


and  San  Meunos  Springs  would  not 
necessarily  be  sufficient  to  meuntain 
flow  at  Hueco  and  Fern  Bank  Springs, 
which  lie  at  higher  elevations. 

Although  creation  of  the  Edwards 
Aquifer  Authority  and  development  of 
regulations  for  limiting  withdrawal  of 
groundwater  from  the  Edwards  Aquifer 
is  a  positive  step  toward  protecting  the 
Comal  and  San  Marcos  spring 
ecosystems,  creation  of  the  Authority  is 
currently  a  matter  in  litigation  regar^ng 
compliance  with  the  Voting  Rights  Act. 

It  is  imcertain  if  or  when  the  Authority 
will  be  empowered  to  enforce  the 
pumping  limits  dictated  by  the 
legislation,  and  thus  whether  it  will  be 
able  to  protect  these  aquatic 
invertebrates  and  other  threatened  and 
endangered  species  dependent  upon 
water  from  the  aquifer. 

The  major  regulations  affecting  water 
quality  in  the  San  Antonio  segment  of 
the  Edwards  Aquifer  are  the  Edwards 
Rules  (31  Texas  Administrative  Code, 
Chapter  313),  promulgated  and  enforced 
by  the  TWC  (recently  renamed  as  the 
Texas  Natural  Resource  Conservation 
Commission).  The  Edwards  Rules 
regulate  construction-related  activities 
on  the  recharge  zone  that  may  “alter  or 
disturb  the  topographic,  geologic,  or 
existing  recharge  characteristics  of  the 
site”  as  well  as  any  other  activity 
“which  may  pose  a  potential  for 
contaminating  the  Edwards  Aquifer.” 
The  Edwards  Rules  regulate 
construction  activities  through  review  of 
Water  Pollution  Abatement  Plans 
(WPAPs).  The  WPAPs  do  not  require 
site-specific  water  quality  performance 
standards  for  developments  over  the 
recharge  zone  nor  do  they  address  land 
use  or  impervious  cover  limitations.  The 
WPAPs  do  not  regulate  activities  in  the 
aquifer  contributing  zone  and,  as  yet, 
the  Edwards  Rules  do  not  include  a 
comprehensive  plan  to  address  the 
effects  of  cumulative  impacts  on  water 
quality  in  the  aquifer  (Edwards 
Underground  Water  District  1993). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
effect  of  droughts  in  south  central  Texas 
will  be  much  more  severe  than 
previously  was  the  case,  due  to  the  large 
increase  in  groundwater  withdrawals 
(Waneikule  1990).  These  species’  very 
limited  habitat  is  likely  to  be  lost 
through  drying  or  decreased  volume  of 
springflow  during  minor  or  severe 
drou^t. 

At  present,  competition  is  not  known 
to  be  a  significant  threat  to  these 
species.  However,  two  exotic  snail 
species,  Thiara  granifera  and  Thiara 
tuberculata  are  common  in  the  spring 
runs  and,  as  grazers,  may  compete  for 
food.  Another  exotic,  the  giant  ramshom 
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snail  {Marisa  comuarietis],  is  present  in 
two  of  the  spring  runs  and  may  colonize 
the  other  runs  at  low  flow  levels  or 
through  transfer  by  hiunans. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Based  on  this  evaluation  die 
preferred  action  is  to  list  the  Peck’s  cave 
amphipod  [Stygobromus  pecki),  Comal 
Springs  riffle  beetle  (Heterelmis 
comalensis],  and  Comal  Springs  dryopid 
beetle  as  endangered. 

Critical  Habitat 

Critical  habitat  is  defined  by  Section 
3  of  the  Act  as —  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  “Conservation”  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  a  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Peck’s  cave  amphipod,  the 
Comal  Springs  riffle  beetle,  and  the 
Comal  Springs  dryopid  beetle  at  this 
time.  Service  regulations  (50  CFR 
424.12(a)(1)  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist —  (1)  The  species  is  threatened  by 
teiking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  Service  finds  that  designation  of 
critical  habitat  for  these  three  species 
would  not  be  prudent  because  it  would 
not  provide  a  conservation  benefit  to 
them,  and  would  actually  be 
detrimental  by  suggesting  a 
misleadingly  restricted  view  of  their 
conservation  needs. 

Designation  of  critical  habitat  would 
not  be  beneficial  to  these  species 


beyond  the  benefits  provided  by  listing 
and  the  subsequent  evaluation  of 
activities  imder  section  7  of  the  Act  for 
possible  jeopardy.  In  the  Service’s 
section  7  regulations  at  50  CFR  Part  402, 
the  definition  of  “jeopardize  the 
continued  existence  of’  includes  “to 
reduce  appreciably  the  likehhood  of 
both  the  survival  and  recovery  of  the 
listed  species,”  and  “adverse 
modification”  is  defined  as  “a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  siuvival  and  recovery  of  a 
listed  species.”  Because  these  species 
endemic  to  such  highly  loc^ized 
areas,  actions  that  apparently  diminish 
water  quality  and  quantity  at  the  springs 
would  be  fully  evaluated  for  their  effects 
on  the  three  species  through  analysis  of 
whether  the  actions  would  be  likely  to 
jeopardize  iheir  continued  existence. 
Any  action  that  would  appreciably 
diminish  the  value,  in  quality  or 
quantity,  of  spring  flows  on  which  they 
depend  would  also  reduce  appreciably 
the  likelihood  of  survival  and  recovery 
of  the  three  species.  The  analysis  for 
possible  jeopardy  applied  to  these 
species  would  therefore  be  identical  to 
the  section  7  analysis  for  determining 
adverse  modification  or  destruction  of 
critical  habitat;  no  distinction  between 
jeopardy  and  adverse  modification  for 
activities  impacting  the  springs  on 
which  these  species  depend  can  be 
made  at  this  time.  Application  of 
section  7  relative  to  criticai  habitat 
would  therefore  not  add  measurable 
protection  to  these  species  beyond  what 
is  achievable  through  review  for 
jeopardy. 

Designation  of  the  springs  and  their 
immediate  environment  as  critical 
habitat  would  actually  be  detrimental  to 
conservation  efforts  for  these  species 
because  it  would  promote  the 
misconception  that  the  springs  are  the 
only  areas  important  to  their 
conservation.  Conservation  efforts  for 
these  species  must  address  a  wide 
variety  of  federally  funded  or  authorized 
activities  (summarized  in  the  “Available 
Conservation  Measures”  section  of  this 
proposed  rule)  that  affect  the  quality 
and  quantity  of  water  available  to  these 
species  through  effects  on  the  recheuge 
sources  and  aquifer  that  supply  water  to 
their  habitats.  Nearly  all  of  these 
activities  will  occur  beyond  the 
immediate  vicinity  of  the  springs,  and 
some  will  occur  many  miles  away. 
Designation  of  the  springs  as  critical 
habitat  would  be  misleading  in 
implying  to  Federal  agencies  whose 
activities  may  afiect  these  species  that 
the  Service’s  concern  is  limited  only  to 
activities  taking  place  at  the  springs 


occupied  by  the  species.  Designation  of 
critical  habitat  for  these  species  would 
therefore  not  be  prudent. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 

State,  and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Conservation  and  management  of  the 
Peck’s  cave  amphipod,  Comal  Springs 
riffle  beetle,  and  Comal  Springs  dryopid 
beetle  are  likely  to  involve  protection 
and  conservation  of  the  Edwards 
Aquifer  and  spring  flow  at  Comal 
Springs,  Hueco  Springs,  San  Marcos 
Springs,  and  Fern  Bai^  Springs.  It  is 
also  anticipated  that  listing  will 
encourage  research  on  critical  aspects  of 
the  species’  population  biology. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  thre^ened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species.  If  a  species  is  listed 
subsequently.  Section  7(a)(2)  requires 
Federd  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 

If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  Federal  actions  that  could  affect 
the  Peck’s  cave  amphipod,  Comal 
Springs  riffle  beetle,  and/or  Comal 
Springs  dryopid  beetle  include  the 
funding,  authorization,  and 
implementation  of  projects  that  would 
reduce  the  quantity  or  quality  of  water 
within  the  San  Antonio  segment  of  the 
Edwards  Aquifer  or  otherwise 
significantly  affect  the  outlets  or  water 
output  of  Comal  Springs  in  New 
Braunfels,  Texas;  San  Marcos  Springs  in 
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San  Marcos,  Texas;  Hueco  Springs  in 
Comal  County,  Texas;  and  Fern  Bank 
Springs  in  Hays  County,  Texas. 

Examples  of  these  types  of  activities 
include  projects  that  would  involve 
withdrawal  of  water  from  the  aquifer; 
permits  for  municipal  wastewater 
discharge;  agricultural  irrigation;  use  of 
pesticides  and  herbicides; 

Environmental  Protection  Agency 
National  Pollutant  Discharge 
Elimination  System  pennits;  section  18 
exemptions  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act;  and  Corps  of  Engineers  permits  for 
stream  crossings. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
himt,  shoot,  woxmd,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
is  also  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  wildlife 
that  has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 

Regulations  governing  pennits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  It  is  anticipated  that  few  trade 
permits  would  ever  be  sought  or  issued 
because  these  species  are  not  known  to 
be  in  trade. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  or  proposed  to  be  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  a  listing  on  proposed  and  ongoing 
activities  within  a  species’  range.  The 
Service  emphasizes  that  this  action  is  a 
proposed  listing,  and  that  the  guidelines 
presented  herein  are  for  use  in  the  event 
that  the  listing  becomes  final.  Should 
the  listing  become  final,  the  discussion 
and  outline  presented  here  should  assist 
landowners  and  managers  in  avoiding 
violation  of  section  9  of  the  Act.  The 
Service  believes  that,  based  on  the  best 
available  information,  activities  that 


could  potentially  harm  the  Comal 
invertebrates  and  result  in  “take” 
include,  but  are  not  limited  to — 

(1)  Collecting  or  handling  of  the 
species; 

(2)  Activities  that  may  result  in 
destruction  or  alteration  of  the  species’ 
habitat  (including,  but  not  limited  to 
withdrawal  of  water  from  the  aquifer  to 
the  point  at  which  habitat  becomes 
unsuitable  for  the  species,  alteration  of 
the  physical  habitat  within  the  spring 
runs,  or  physical  alteration  of  the  spring 
orifices  or  of  the  subsurface  pathways 
providing  water  to  the  springs); 

(3)  Discharge  or  dumping  of 
chemicals,  silt,  pollutants,  household  or 
industrial  waste,  or  other  material  into 
the  springs  or  into  areas  that  provide 
access  to  the  aquifer  and  where  such 
discharge  or  diunping  could  affect  water 
quality;  or 

(4)  Herbicide,  pesticide,  or  fertilizer 
application  in  or  near  springs 
containing  the  species  or  areas  that 
drain  into  the  aquifer.  Careful  use  of 
pesticides  in  the  vicinity  of  the  springs 
may  be  necessary  in  some  instances. 

The  Service  believes  that  a  wide 
variety  of  activities  would  not  harm 
these  species  if  imdertaken  in  the 
vicinity  of  their  habitats  and  thus  would 
not  constitute  taking.  In  general,  any 
activity  in  the  contributing,  recharge,  or 
artesian  zones  of  the  Edwards  aquifer 
that  would  not  have  potential  for 
cumulative  or  acute/catastrophic 
decrease  in  water  quality  within  the 
aquifer  and  would  not  involve  use  of 
water  from  the  aquifer  should  not  harm 
these  species.  Inquiries  concerning  the 
possible  effects  of  specific  activities 
should  be  directed  to  the  Service’s 
Texas  State  Office  (see  ADDRESSES, 
above). 

Public  Comments  Solicited 

The  Service  intends  that  emy  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  efiective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  commimity,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  are  particularly  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  Peck’s  cave  amphipod, 
the  Comal  Springs  riffle  beetle,  and 
Comal  Springs  difyopid  beetle; 

(2)  The  location  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 


(3)  Additional  information  concerning 
the  ranges,  distributions,  and 
population  sizes  of  these  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  l^ese  species;  and 

Final  promulgation  of  the  regulations 
on  these  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  a  final  regulation  that  differs 
firom  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  State 
Administrator,  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service’s  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Proposed  Regulations  Promulgation 

PART  17— {AMENDED] 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  Crustaceans  and  Insects, 
respectively,  to  the  List  of  Endangered 
and  Threatened  Wildlife  to  read  as 
follows: 

§  17.1 1  Endangered  and  threatened 
wildlife. 

***** 

(h)  *  *  * 


,  Species 

Historic  range 

Vertebrate  popu¬ 
lation  where  eridan- 
gered  or  threatened 

Status 

When  listed 

Critical 

habitat 

Special 

rules 

Common  name 

Scientific  name 

CRUSTACEANS; 

* 

* 

* 

• 

• 

Amphipod, 

* 

Stygobromus 

U.S.A.  (TX) . 

,.  NA . 

E 

NA 

NA 

Peck’s  cave. 

{:BStygonectes) 

pecki. 

INSECTS: 

Beetle,  Comal 

Stygopamus 

U.S.A.  (TX) . 

..  NA . 

E 

NA 

NA 

Springs 

comalensis. 

dryopid. 

Beetle,  Comal 

Heterelmis 

U.S.A.  (TX) . 

..  NA . 

E 

NA 

NA 

Springs  riffle. 

comalensis. 

Dated:  May  23, 1995. 

Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Service. 
(FR  Doc.  95-13457  Filed  6-1-95;  8:45  am) 
BILLING  CODE  4310-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

[Docket  No.  950522139-6139-01;  I.D. 
042495B] 

RIN  0648-AH75 

Atlantic  Swordfish  Fishery;  1995 
Quotas 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 


ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  proposes  to  change  the 
total  allowable  catch  (TAC)  for  the 
Atlantic  swordfish  fishery  in  accordance 
with  the  fitimework  proc^ure  of  the 
regulations.  This  rule  proposes  a 
reduction  of  the  directed-fishery  TAC  to 
1,365  metric  tons  (mt)  dressed  weight 
for  each  of  two  semiannual  periods, 
each  of  which  would  be  divided  into  a 
drift  gillnet  quota  of  27  mt  and  a 
longhne  and  harpoon  quota  of  1,338  mt. 
The  amount  of  the  semi-annual  longline 
and  harpoon  quota  allowed  to  be  landed 
would  be  1,225  mt — the  semi-annual 
quota  amount  less  113  mt,  the  estimated 
weight  of  imdersized  swordfish  that 
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would  be  discarded  dead  semi-annually. 
The  intent  of  this  action  is  to  protect  the 
swordfish  resource  while  allowing 
harvests  of  swordfish  consistent  with 
the  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
NMFS  is  also  soliciting  comment  on 
alternative  management  strategies  for 
extending  the  fishing  season.  . 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  July  17, 
1995. 

ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  and  comments  on  the  proposed 
rule  should  be  sent  to  Richard  H. 
Schaefer,  Director,  OfBce  of  Fisheries 
Conservation  and  Management, 

National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  301-713-2347. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  swordfish  fishery  is  managed 
imder  the  Fishery  Management  Plan  for 
Atlantic  Swordfish  and  its 
implementing  regulations  at  50  CFR  part 
630  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  and  the  Atlantic  Tunas 
Convention  Act  (ATCA)  (16  U.S.C.  971 
et  seq.).  Regulations  issued  imder  the 
authority  of  ATCA  carry  out  the 
recommendations  of  ICCAT. 

NMFS  has  reevaluated  the  annual 
TAC,  the  annual  directed-fishery  quota, 
the  annual  bycatch  quota,  bycatch  limits 
in  the  non  directed  fishery,  and  the 
harpoon  gear  set-aside  quotas  in  the 
Atlantic  swordfish  fishery  in  accordance 
with  the  procedures  and  factors 
specified  in  50  CFR  630.24(d),  including 
consideration  of  the  latest  stock 
assessment  and  recommendations  of 
ICCAT.  ICCAT’s  Standing  Committee  on 
Research  and  Statistics  conducted  a 
stock  assessment  of  North  Atlantic 
swordfish  in  November,  1994.  The 
assessment  report  indicates  the  North 
Atlantic  swordfish  stock  is  overfished, 
stock  biomass  continues  to  decline,  and 
a  large  reduction  in  yields  is  necessary 
in  the  immediate  future  if  the  stock  is 
to  be  rebuilt  to  the  level  that  supports 
maximum  sustainable  yield. 

Based  on  the  assessment  findings, 
ICCAT  adopted  recommendations  that 
include  country-specific  quotas  that  will 
reduce  catch  levels  for  the  major 
harvesting  nations.  The  recommended 
1995  quota  for  the  United  States  is  3,970 
mt  whole  weight  (2,984  mt  dressed 
weight).  Estimates  of  swordfish 
discarded  dead  are  now  included  in  the 
total  catch  quota. 


In  accordance  with  a  review  of  the 
factors  specified  in  50  CFR  630.24(d), 
NMFS  proposes  for  1995  a  decrease  in 
TAC  of  449  mt  to  2,984  mt.  All  weights 
in  this  proposed  rule  are  in  dressed 
weight  of  swordfish  unless  indicated 
otherwise.  The  proposed  TAC  would  be 
divided  between  a  directed-fishery 
quota  of  2,730  mt  and  a  bycatch  quota 
of  254  mt.  These  quotas  in  1994  were 
3,175  mt  and  254  mt,  respectively. 

The  directed-fishery  quota  would  be 
divided  into  two  1,365  mt  semiannual 
quotas  for  each  of  the  6-month  periods, 
January  1  through  June  30,  and  July  1 
through  December  31.  Each  of  the  1,365 
mt  semiannual  quotas  would  be  further 
subdivided  into  a  drift  gillnet  quota  of 
27  mt  and  a  longline  and  harpoon  quota 
of  1,338  mt.  This  allocation  by  gear 
t)rpes  employs  the  same  percentages  in 
effect  in  1994. 

NMFS  estimates  that  approximately 
113  mt  of  swordfish  semi-annually  will 
be  discarded  dead,  based  on  estimates 
from  1992  and  1993,  recent  estimated 
rates  of  discards,  and  expected 
improvement  by  the  fleet  in  avoiding 
small  fish.  Therefore,  the  semi-annual 
landing  quota  for  the  longline  and 
harpoon  swordfish  fishery  would  be  the 
semi-annual  catch  quota  of  1,338  mt 
minus  the  estimated  semi-annual  dead 
discards  of  113  mt,  or  1,225  mt  for  each 
of  the  two  semiannual  periods. 

NMFS  has  no  new  information 
sufficient  to  justify  changes  in  the 
bycatch  quota  of  254  mt  or  the  existing 
10  mt  special  set-aside  quota  for 
harpoon  gear.  Likewise,  there  were  no 
new  data,  or  new  data  have  not  been 
thoroughly  analyzed  that  would  warrant 
revision  to  the  existing  bycatch  limits  of 
5  swordfish  per  trip  in  the  squid  trawl 
fishery  and  2  swordfish  per  trip  for  all 
other  bycatch  fisheries. 

This  rule  would  revise  the  address  of 
NMFS  Southeast  Regional  Director, 
which  has  changed. 

Segments  of  me  industry  have 
expressed  concern  that  it  may  become 
necessary  for  NMFS  to  close  some  or  all 
segments  of  the  fishery  prior  to  the  end 
of  the  year,  causing  economic 
disruption  in  the  industry.  Therefore, 
NMFS  is  soliciting  comments  on 
alternative  management  methods  that 
could  extend  the  fishing  seeison,  should 
it  appear  that  the  second  semiannual 
quota  would  be  exceeded  prior  to  year- 
end.  A  variety  of  management  me^ods 
are  available  to  prevent  premature 
closures,  so  NMFS  is  requesting 
comments  on  the  following: 

(1)  A  set-aside  of  227  mt  in  the  second 
semiannual  period  reserved  for  the 
longline  fleet.  When  the  quota,  less  227 
mt,  is  reached,  the  fishery  would  be 
closed.  On  November  15,  the  longline 


set-aside  season  would  open  until 
NMFS  determines  that  the  set-aside 
quota  is  reached; 

(2)  A  seasonal  closure  of  the  directed 
fishery,  such  as  the  month  of  August  or 
September,  during  which  the  possession 
limit  would  be  set  between  10  to  15 
swordfish,  rather  than  the  2  fish 
possession  limit  imposed  after 
attainment  of  the  quota  in  the  longline 
fishery: 

(3)  Closures  by  area  or  region  and  by 
week  or  month  to  avoid  catch  of  small 
fish  in  both  the  directed  and  incidental 
fisheries  of  each  gear  type; 

(4)  A  catch  limit  for  each  vessel,  by 
gear  type,  for  each  trip  in  the  directed 
lo^line  and  drift  ^11  net  fisheries. 

Tne  set-aside  opuon  is  currently  being 
considered  by  NMFS  for 
implementation  by  the  final  rule,  but 
upon  consideration  of  the  written  and 
public  hearing  comments,  another 
option  may  be  implemented., 

NMFS  is  also  requesting  comment  on 
the  closure  process  for  the  Atlantic 
swordfish  fishery,  particularly  the 
lengths  of  time  between  notification, 
end  of  fishing,  returning  to  port,  and 
unloading  the  catch. 


This  proposed  rule  is  published  imder 
the  authority  of  the  ACTA. 

Preliminarily,  the  Assistant 
Administrator  for  Fisheries,  NOAA,  has 
determined  that  the  regulations 
contained  in  this  proposed  rule  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  are 
necessary  for  management  of  the 
Atlantic  swordfish  fishery.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the  I 

Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  1995  TAC  represents  about  a  13-  j 

percent  reduction  fi-om  the  TAC  of  the  | 
previous  2  years.  However,  the  TAC  has  ] 
not  been  fully  utilized  in  the  past  3 
years.  The  overall  impact  in  a  fully 
utilized  fishery  would  affect  about  200 
fishermen  and  potentially  reduce  their 
income  by  about  13  percent,  provided 
there  is  no  change  in  international 
market  conditions.  Under  the  TAC,  the  j 
allowable  catch  is  slightly  higher  than  | 
last  year’s  catch;  as  a  result,  a  regulatory 
flexibility  analysis  was  not  prepeured. 

This  action  is  exempt  from  review 
under  E.0. 12866. 

List  of  Subjects  in  50  CFR  Part  630 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements 


Classification 
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Dated:  May  30, 1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  630  is  proposed 
to  be  amended  as  follows: 

PART  630— ATLANTIC  SWORDFISH 
FISHERY 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.  and  16 
U.S.C.  971  et  seq. 

2.  In  §  630.2,  “Regional  Director”  is 
revised  to  read  as  follows; 


§630.2  Definitions. 
***** 

Regional  Director  means  the  Director, 
Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432. 
***** 

3.  In  §  630.24,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§830.24  Quotas. 

***** 

(b)  *  *  * 

(1)  The  annual  quota  for  the  directed 
fishery  for  swordfish  is  2,730  mt, 
dressed  weight,  divided  into  two 
semiannual  quotas  as  follows: 

(i)  For  the  semiannual  period  January 
1  through  June  30 — 


(A)  27  mt  dressed  weight,  that  may  be 
harvested  by  drift  gillnet;  and 

(B)  1,338  mt,  dressed  weight,  that  may 
be  harvested  by  longline  and  harpoon. 
To  account  for  harvested  fish  that  are 
discarded  dead,  only  1,225  mt  may  be 
landed  in  this  category. 

(ii)  For  the  semiannual  period  July  1 
through  December  31 — 

(A)  27  mt,  dressed  weight,  that  may  be 
harvested  by  drift  gillnet;  and 

(B)  1,338  mt,  dr^sed  weight,  that  may 
be  harvested  by  longline  and  harpoon. 
To  accoimt  for  harvested  fish  that  are 
discarded  dead,  only  1,225  mt  may  be 
landed  in  this  category. 
***** 

[FR  Doc.  95-13685  Filed  6-2-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxi  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  tNs 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

North  Star  Inc.  Mine  Operating  Plan 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  assess  the  potential 
environmental  impacts  that  may  be 
associated  with  development  of  the 
proposed  North  Star  Project.  North  Star, 
Inc.,  previously  known  as  Right  Star, 

Inc.  a  California  Corporation,  has  filed 
a  plan  of  operation  with  the  Big  Bear 
Ranger  Station,  San  Bernardino  National 
Forest  to  expand  and  develop  a  high 
grade  locatable  limestone  deposit  in  San 
Bernardino  Coimty,  California.  The 
North  Star  Project  is  located 
approximately  80  miles  due  east  of  Los 
Angeles,  and  approximately  3.5  miles 
no^east  of  Big  Bear  City.  The  Project 
will  ultimately  affect  approximately  37 
acres,  and  includes  the  following 
activities:  mining,  limestone  trucking, 
vegetation  and  soil  removal,  blasting, 
loading,  crushing,  screening,  and 
reclamation  of  disturbed  lemd.  The 
quarry  will  extend  to  a  depth  of 
approximately  40  feet  below  the  level  of 
Forest  Road  3N03.  Access  to  the  site  is 
via  State  Highway  18  and  Forest  Road 
3N03.  Approximately  200  tons  of 
limestone  per  day  would  be  transported 
to  markets  in  California  and  Arizona. 
The  USDA  Forest  Service  is  the  lead 
Federal  Agency  for  NEPA  compliance  in 
the  preparation  of  the  Environmental 
Impact  Statement  (EIS)  for  the  proposed 
project.  The  following  issues  have  been 
preliminarily  identified  for  analysis: 
Visual  quality,  cultural  resources, 
traffic,  recreation,  threatened, 
endangered  and  sensitive  plant  and 
wildlife  species,  health  and  safety. 


economics,  mineral  development,  air 
quality,  and  other  land  uses.  In 
accordance  with  the  National 
Environmental  Quality  Act 
requirements,  the  EIS  will  also  consider 
alternatives  to  the  proposed  action. 
Alternatives  and  additional  issues  may 
be  identified  as  a  result  of  the  public 
scoping  process. 

Tnis  notice  is  a  request  for 
environmental  information  that  you  or 
your  organization  feels  should  be 
addressed  in  the  EIS.  Detailed 
information  may  be  included  in  your 
response.  Written  comments  should  be 
sent  to  the  address  below  no  later  than 
June  30, 1995. 

SUPPLEMENTARY  INFORMATION:  The 
General  Mining  Law  of  1872  (May  10, 
1872)  as  amended,  authorizes  the 
location  and  extraction  of  minerals, 
including  limestone,  subject  to 
regulations  prescribed  by  law. 

Mining  regulations  for  the  Forest 
Service  are  found  in  36  CFR  Part  228, 
Subpart  A,  first  issued  on  August  28, 
1974. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  consider  a  range  of 
alternatives  for  this  site.  One  of  these 
will  be  no  development  of  the  site. 

Other  alternatives  will  consider  the 
company  proposal,  and  enviroiunentally 
modified  proposal  and  an 
environmentally  constrained  proposal. 
Alternative  locations  for  overburdened 
dumps,  roads,  and  support  facilities  also 
will  be  considered. 

Gene  Zimmerman,  Forest  Supervisor, 
San  Bernardino  National  Forest,  San 
Bernardino,  California  is  the  responsible 
official. 

Public  participation  will  be  especially 
important  at  several  points' during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
fi'om  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
anedysis. 


4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cvunulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  mining  of  limestone  is  a 
significant  activity  on  the  north  slope  of 
the  San  Bernardino  Mountains  and  is 
important  to  the  economy  of  the 
Lucerne  Valley  Conummity.  In  excess  of 
3.5  million  tons  of  limestone  material 
are  removed  annually  from  queuries  on 
both  private  emd  Federal  lands.  An 
additional  1.8  million  tons  of  im- 
economic  materials  are  removed  but  re¬ 
deposited  in  waste  dumps.  The 
limestone  mining  operations  on  the 
northslope  have  been  carried  on  for 
many  years  through  various  approvals 
(Plans  of  Operations  and  a  variety  of 
amendments  to  those  plans).  The  need 
for  a  consolidation  of  plans  and 
amendments  and  a  need  to  emphasize 
reclamation  and  advanced  planning  has 
been  identified. 

North  Star,  Inc.,  has  been  bulk-sample 
mining  at  the  edge  of  the  11  acre  site. 
Approximately  .6  of  an  acre  has  been 
mined  to  date.  Mining  equipment  (e.g. 
drills,  crushers,  loaders)  has  not  been 
left  on  the  site.  North  Star  proposes  to 
expand  firom  the  current  bulk  sample  to 
an  anticipated  200,000  tons  of  product 
in  the  next  5  years,  based  upon  market 
demands. 

North  Star  Minerals,  Inc.,  a  California 
corporation,  holds  leases  for  Smart 
Ranch  Carbonate  Placer  Mining  Claims 
11  and  16  firom  Don  Fife  and  Associates 
in  Lone  Valley,  Big  Bear  Ranger  District 
(Sec  32,  T3N,  R2E,  SBBM)  all  within 
San  Bernardino  County.  Right  Star 
proposes  to  develop  a  quarry  on  the  11 
acres  and  conduct  operations  that  will 
yield  high  quality  screened  limestone 
products.  Access  to  the  site  is  via  SH  18 
and  Forest  road  3N03.  Approximately  8 
trucks  per  day  would  transport  200  tons 
of  limestone  to  markets  in  ffie  Lucerne 
Valley  area.  The  11  acres  will  be  used 
for  soil  stockpiles,  processing  facility 
and  a  benched  quarry.  Operations  will 
include  vegetation  and  soil  removal, 
blasting,  loading,  hauling,  crushing  and 
screening.  The  quarry  will  extend  to  a 
depth  of  approximately  40  feet  below 
the  level  of  FS  3N03.  Waste  material 
would  also  be  deposited  on-site. 
Electrical  power  would  be  supplied  by 
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a  diesel  generator.  The  staging  area 
would  be  set  up  to  accommodate  a 
guard’s  camper  trailer  and  chemical 
toilet  for  the  crew.  A  20  foot  air-sea 
cargo  container  (for  storage  of  small 
tools)  and  a  500  gallon  diesel  fuel 
storage  tank  would  be  in  the  same 
general  location. 

Diuing  a  preliminary  environmental 
analysis,  it  was  determined  that  an  area 
of  Forest  Service  sensitive  plants  and 
their  habitat  exists  on  the  North  Star 
limestone  area,  and  that  the  plants  and 
habitat  would  be  impacted  by  any 
developmental  alternative.  For  the 
reason,  it  was  determined  that  the 
proposal  could  have  significant  effects 
on  die  environment,  and  an  EJS  is 
needed. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  September  1995.  At 
that  time  EPA  will  puhUsh  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  that  the 
EPA’s  notice  of  availability  appears  in 
the  Federal  Register.  It  is  very 
important  that  those  interested  in  the 
management  of  the  north  slope  of  the 
San  Bernardino  Mountains  participate 
at  that  time.  To  be  the  most  helpful, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  alternatives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EISs  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers’  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978),  and 
that  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  imtil  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334  (E.D. 
Wis.  1980).  'liie  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement.  The 
final  EIS  is  scheduled  to  be  completed 


by  December  1995.  In  the  final  EIS,  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider 
the  comments,  responses, 
environmental  consequences  discussed 
in  the  EIS,  and  applicable  laws, 
regulations,  and  policies  in  making  a 
decision  regarding  this  proposal.  The 
responsible  official  will  dociunent  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  appeal  imder  36  CFR 
211.18. 

DATES:  Comments  are  requested  on  this 
notice  concerning  the  scope  of  the 
analysis  of  the  draft  EIS.  Comments 
must  be  received  within  30  days  of  the 
publication  date  of  this  notice. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Gene  Zimmerman,  Forest 
Supervisor,  San  Bernardino  National 
Forest,  1824  S.  Commercenter  Circle, 
San  Bernardino,  CA  92408-3430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raj  Daniel,  District  Minerals  Officer, 

San  Bemeu-dino  National  Forest,  Mill 
Creek  Station,  34701  Mill  Creek  Road, 
Mentone,  CA  92359,  telephone:  (909) 
794-1123. 

Dated:  May  26, 1995. 

Gene  Zimmerman, 

Forest  Supervisor. 

[FR  Doc.  95-13566  Filed  6-2-95;  8:45  am) 
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Eastern  Region;  Illinois,  Indiana,  and 
Ohio,  Michigan,  Minnesota,  Missouri, 
New  Hampshire,  and  Maine, 
Pennsylvania,  Vermont,  and  New  York, 
West  Virginia,  and  Wisconsin;  Legal 
Notice  of  Appealable  Decisions 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  Deciding  Officers  in  the 
Eastern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  Part  217  in  the 
legal  notice  section  of  the  newspaper 
Usted  in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in  36 
CFR  217.5,  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  specific  decision. 

DATES:  Use  of  these  newspapers  for 
purposes  of  pubUshing  legal  notices  of 
decisions  subject  to  appeal  imder  36 


CFR  217  and  36  CFR  215  shall  begin 
June  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Smalls,  Regional  Appeals  and 
Litigation  Coordinator,  Eastern  Region, 
Reuss  Federal  Plaza,  310  West 
Wisconsin,  Avenue,  Milwaukee, 
Wisconsin  53203,  Area  Code  414-297- 
1371. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Eastern  Region  will  give 
legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  Part  217  and  36 
CFR  Part  215  in  the  following 
newspapers  which  are  fisted  by  Forest 
Service  administrative  unit.  Where  more 
than  one  newspaper  is  fisted  for  any 
unit,  the  first  newspaper  fisted  is  the 
primary  newspaper  which  shall  be  used 
to  constitute  legal  evidence  that  the 
agency  has  given  timely  and 
constructive  notice  of  decisions  that  are 
subject  to  administrative  appeal.  As 
provided  in  36  CFR  217.8(2)  and  36  CFR 
215.13(a),  the  timefirame  for  appeal  shall 
be  based  on  the  date  of  publication  of 
a  notice  of  decision  in  the  primauy 
newspaper. 

E)ecisions  by  the  Regional  Forester: 

JOURNAUSENTINEL,  published 
daily  in  Milwaukee,  Milwaukee 
County,  Wisconsin,  for  decisions 
affecting  National  Forest  System 
lands  in  the  States  of  Illinois, 
Indiana  and  Ohio,  Michigan, 
Minnesota,  Missouri,  New 
Hampshire  and  Maine, 
Pennsylvania,  Vermont  and  New 
York,  West  Virginia,  Wisconsin  and 
for  any  decision  of  Region-wide 
impact. 

Allegheny  National  Forest, 
Pennsylvania 

Forest  Supervisor  Decisions: 

Warren  Times  Observer,  Warren, 
Warren  County,  Pennsylvania 
District  Ranger  Decisions: 

Bradford  District:  Bradford  Era, 
Bradford,  McKean  County, 
Pennsylvania 

Marienville  District:  Oil  City  Derrick, 
Oil  City,  Venango,  Pennsylvania 

Sheffield  District:  Warren  Times 
Observer,  Warren,  Warren  County, 
Pennsylvania 

Ridgway  District:  Ridgway  Record, 
Ridgway,  Elk  County,  Pennsylvania 

Chequamegon  National  Forest, 
Wisconsin 

Forest  Supervisor  Decisions: 

Milwav^ee  Journal  Sentinel, 
published  daily  in  Milwaukee, 
Milwaukee  County,  Wisconsin 
District  Ranger  Decisions: 

Gfidden/Hayward  District:  The 
Gfidden  Enterprise,  published 
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weekly  in  Glidden,  Ashland 
County ,Wisconsin  eind  Sawyer 
County  Record,  published  weekly 
in  Hayward,  Sawyer  County, 
Wisconsin 

Medford  District:  The  Star  News, 
published  weekly  in  Medford, 

Taylor  Coimty,  Wisconsin 
Park  Falls  District:  Park  Falls  Herald, 
published  weekly  in  Park  Falls, 

Price  County,  Wisconsin 
Washburn  District:  The  Daily  Press, 
published  daily  in  Ashland  County, 
Ashland,  Wisconsin 

Chippewa  National  Forest,  Minnesota 

Forest  Supervisor  Decisions: 

Bemidji  Pioneer,  published  daily  in 
Bemidji,  Beltrami  County, 

Minnesota 

District  Ranger  Decisions: 

Blackduck  District:  The  American, 
published  weekly  in  Blackduck, 
Beltrami  County,  Minnesota 
Cass  Lake  District:  Cass  Lake  Times, 
published  weekly  in  Cass  Lake, 

Cass  Coimty,  Minnesota 
Deer  River  and  Marcell  Districts: 
Western  Itasca  Review,  published 
weekly  in  Deer  River,  Itasca  County, 
Minnesota  Walker  District:  The 
Pilot/Independent,  published 
weekly  in  Walker,  Cass  County, 
Minnesota 

Green  Mountain  National  Forest, 

Vermont 

Forest  Supervisor  Decisions: 

Rutland  Herald,  published  daily  in 
Rutland,  Rutland  County,  Vermont 

Finger  Lakes  National  Forest,  New  York 

Forest  Supervisor  Decisions: 

Ithaca  Journal,  published  daily  in 
Ithaca,  Tempkins  County,  New 
York 

District  Ranger  Decisions: 

Manchester  District:  Bennington 
Banner,  published  daily  in 
Bennington,  Bennington  County, 
Vermont;  Manchester  Journal, 
pubhshed  weekly  in  Beimington 
County,  Vermont  and  Brattleboro 
Reformer,  published  daily  in 
Brattleboro,  Windham  County, 
Vermont 

Middlebury  District:  Addison  Coimty 
Independent',  published  twice  a 
week  in  Middlebury,  Addison 
County,  Vermont 

Rochester  District:  Burlington  Free 
Press,  published  daily  in 
Burlington,  Chittenden  County, 
Vermont:  Valley  Reporter, 
published  weeUy  in  Washington 
County,  Vermont  and  Randolph 
Herald,  published  daily  in  Windsor 
County,  Vermont 


Hiawatha  National  Forest,  Michigan 

Forest  Supervisor  Decisions: 

Daily  Press,  published  daily  in 
Escanaba,  Delta  County,  Michigan 
Mining  Journal,  published  daily  in 
Marquette,  Marquette  County, 
Michigan 

Evening  News,  published  daily  in 
Sault  Ste.  Marie,  Chippewa  County, 
Michigan 

St.  Ignace  News,  published  weekly  in 
St.  Ignace,  Mackinac  County, 
Michigan 

District  Ranger  Decisions: 

Rapid  River  District:  Daily  Press, 
published  daily  in  Escanaba,  Delta 
County,  Michigan 
Manistique  District:  Daily  Press, 
published  daily  in  Escanaba,  Delta 
County,  Michigan;  Pioneer  Tribune, 
published  daily  in  Manistique, 
County,  Michigan,  and  Mining 
Journal,  published  daily  in 
Marquette,  Marquette  County, 
Michigan 

Munising  District:  Mining  Journal, 
published  daily  in  Marquette, 
Marquette  County,  Michigan 
Sault  Ste.  Marie  District:  Evening 
News,  published  daily  in  Sault  Ste. 
Marie,  Chippewa  County,  Michigan 
St.  Ignace  District:  Evening  News, 
published  daily  in  Sault  Ste.  Marie, 
Chippewa  County,  Michigan  and  St. 
Ignace  News,  published  weekly  in 
St.  Ignace,  Mackinac  County, 
Michigan 

Hoosier  National  Forest,  Indiana 

Fort  Supervisor  Decisions: 

Sunday  Herald-Times,  published  in 
Bloomington,  Monroe  County, 
Indiana. 

District  Ranger  Decisions: 

Brownstown  District:  Sunday  Herald- 
Times,  pubhshed  in  Bloomington, 
Monroe  County,  Indiana. 

Tell  City  District:  The  Perry  County 
News,  published  in  Tell  City,  Perry 
County,  Indiana 

Huron-Manistee  National  Forests, 
Michigan 

Note:  1st  newspaper  listed  is  mandatory — 
other  optional. 

Forest  Supervisor  Decisions: 

Cadillac  Evening  News,  published 
daily  in  Cadillac,  Wexford  County, 
Michigan;  Lake  County  Star, 
published  weekly  in  Baldwin,  Lake 
County,  Michigan;  Ludington  Daily 
News,  published  daily  in 
Ludington,  Mason  County, 
Michigan;  Alcona  County  Review, 
published  weekly  in  Harrisville, 
Alcona  County,  Michigan;  Manistee 
News  Advocate,  published  daily  in 
Manistee,  Manistee  County, 


Michigan;  Oscoda  County  Herald, 
published  weekly  in  Mio,  Oscoda 
County,  Michigan:  Crawford  County 
Avalanche,  pubhshed  weekly  in 
Grayling,  Crawford  County, 
Mic^gan;  Oscoda  Press,  pubhshed 
weekly  in  Oscoda,  Iosco  County, 
Michigan;  Fremont  Times-Indicator, 
pubhshed  weekly  in  Fremont, 
Newaygo  County,  Michigan;  Ocean- 
Herald  Journal,  pubhshed  daily  in 
Hart,  Mason  County,  Michigan; 
Muskegon  Chronicle,  pubhshed 
daily  in  Muskegon,  Muskegon 
County,  Michigan;  Grand  Rapids 
Press,  pubhsh^  daily  in  Grand 
Rapids,  Kent  County,  Michigan  and 
Big  Rapids  Pioneer,  pubhshed  daily 
in  Big  Rapids,  Mecosta  County, 
Michigan 

District  Ranger  Decisions: 

Baldwin  IKstiict:  Lake  County  Star, 
pubhshed  weekly  in  Baldwin,  Lake 
County,  Michigan  and  Ludington 
Daily  News,  pubhshed  daily  in 
Ludington,  Mason  County, 

Michigan 

Cadillac  District:  Cadillac  Evening 
News,  pubhshed  daily  in  Cadillac, 
Wexford  County,  Midiigan; 
Manistee  News  Advocate, 
pubhshed  daily  in  Manistee, 
Manistee  County,  Michigan  and 
Lake  County  Star,  pubhshed  weekly 
in  Baldwin,  Lake  County,  Michigan 
Harrisville  District:  Alcona  County 
Review,  pubhshed  weekly  in 
Harrisville,  Alcona  County, 
Michigan 

Manistee  District:  Manistee  News 
Advocate,  pubhshed  daily  in 
Manistee,  Manistee  County, 
Michigan 

Mio  District:  Oscoda  County  Herald, 
pubhshed  weekly  in  Mio,  Oscoda 
County,  Michigan  and  Crawford 
County  Avalanche,  pubhshed 
weekly  in  Grayling,  Crawford 
County,  Michigan 
Tawas  District:  Oscoda  Press, 
pubhshed  weekly  in  Oscoda,  Isoco 
County,  Michigan 

White  Cloud  District:  Remont  Times- 
Indicator,  pubhshed  weekly  in 
Fremont,  Newaygo  County, 
Michigan  and  Oceana-Herald 
Journal,  pubhshed  daily  in  Hart, 
Mason  County,  Michigan 

Mark  Twain  National  Forest,  Missouri 

Forest  Supervisor  Decisions: 

Rolla  Daily  News,  pubhshed  in  Rolla, 
Phelps  County,  Missouri 

District  Ranger  Decisions: 

Ava/Cassville  District:  Springfield 
News  Leader,  published  daily  in 
Springfield,  Greene  County, 
Missouri 

Cedar  Creek  District:  Fulton  Sun, 
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published  daily  in  Fulton,  Callaway 
County,  Missouri 
Doniphan  District:  Prospect  News, 
published  weekly  in  Doniphan, 
Ripley  Coimty,  Missouri 
Eleven  Point  District:  Current  Wave, 
published  weekly  in  Eminence, 
Shannon  County,  Missouri 
Rolla  EKstrict:  Houston  Herald, 
published  weekly  (Thiusdays)  in 
Houston,  Texas  Coimty,  Missouri 
Houston  District:  Houston  Herald, 
published  weekly  (Thursdays)  in 
Houston,  Tesms  County,  Missouri 
Poplar  Bluff  District:  Daily  American 
Republic,  published  daily  in  Poplar 
Bluff,  Butler  County,  Missouri 
Potosi  District:  The  Independent- 
Journal,  published  Thursday  in 
Potosi,  Washington  Coimty, 
Missouri 

Federicktown  Ranger  District:  The 
Democrat-News  published 
Thursdays  in  Fredericktown, 
Madison  County,  Missouri 
Salem  District:  The  Salem  News, 
published  Tuesday  and  Thursday  in 
Salem,  Dent  County,  Missouri 
Willow  Springs  District;  West  Plains 
Daily  QuUk  published  daily  in  West 
Plains,  Howell  County,  Missouri 

Monongahela  National  Forest,  Elkins, 
West  Virginia 

Forest  Supervisor  Decisions: 

The  Elldns  Intermountain,  published 
daily  in  Elkins,  Randolph  County, 
West  Virginia. 

Cheat  District:  The  Peirsons  Advocate, 
published  weekly  in  Parsons, 
Tucker  County,  West  Virginia. 
Gauley  District:  The  Richwood  News 
Leader,  published  weekly  in 
Richwood,  Nicholas  County,  West 
Virginia. 

Greenbrier  District:  The  Pocahontas 
Times,  published  weekly  in 
Marlinton,  Pocahontas  Coimty, 
West  Virginia. 

Marlinton  District:  The  Pocahontas 
Times,  published  weekly  in 
Marlinton,  Pocahontas,  County, 
West  Virginia. 

Potamac  District:  The  Grant  County 
Press,  published  weekly  in 
Petersburg,  Grant  County,  West 
Virginia. 

White  Sulphur  Springs  District:  The 
Register-Herald,  published  daily  in 
Beckley,  Raleigh  County,  West 
Virginia. 

Nicolet  National  Forest,  Rhinelander, 
Wisconsin 

Forest  Supervisor  Decisions: 

The  Daily  News,  published  daily 
except  Saturday,  Rhinelander, 
Wisconsin 

District  Ranger  Decisions: 


Eagle  River/Florence  Districts:  The 
Daily  News,  published  daily  except 
Saturday,  Rhinelander,  Wisconsin 
Lakewood/Laona  District:  The  Daily 
News,  published  daily  except 
Saturday,  Rhinelander,  Wisconsin 

Ottawa  National  Forest,  Michigan 

Forest  Supervisor  Decisions: 

Ironwood  Daily  Globe,  published  in 
Ironwood,  Gogebic  County, 

Michigan 

District  Ranger  Decisions: 

Bergland  District,  Bessemer  District, 
Kenton  District,  Ontonagon  District, 
and  Watersmeet  District:  Ironwood 
Daily  Globe,  published  in 
Ironwood,  Gogebic  Coimty, 
Michigan 

Iron  River  District,  Iron  River 
Reporter,  published  in  Iron  River, 
Iron  County,  Michigan 

Shawnee  National  Forest,  Illinois 

Forest  Supervisor  Decisions: 

Southern  Illinoisian,  published  daily 
in  Carbondale,  Jackson  County, 
Illinois 

District  Ranger  Decisions: 

Elizabethtown  District,  Jonesboro 
District,  Murphysboro 
District  and  Vienna  District:  Southern 
Illinoisian,  published  daily  in 
Carbondale,  Jackson  County, 

Illinois 

Superior  National  Forest,  Minnesota 

Forest  Supervisor  Decisions: 

Duluth  News-Tribune,  published 
daily  in  Duluth,  St.  Louis  County, 
Minnesota 

District  Ranger  E)ecisions: 

Gunflint  Ranger  EKstrict:  Cook  County 
News-Herald,  published  weekly  in 
Grand  Marias,  Cook  County, 
Minnesota 

Kawishiwi  Ranger  District:  Ely  Echo, 
published  weekly  in  Ely,  St.  Louis 
County,  Minnesota 
LaCroix  Ranger  District:  Mesabi  Daily 
News,  published  daily  in  Virginia, 
St.  Louis  County,  Minnesota 
Laurentian  Ranger  District:  Mesabi 
Daily  News,  published  daily  in 
Virginia,  St.  Louis  County, 
Minnesota;  and  Lake  County  News- 
Chronicle,  published  weekly  in 
Two  Harbors,  Lake  County, 
Minnesota 

Tofte  Ranger  EKstrict:  Duluth  News- 
Tribune  published  daily  in  Duluth, 
St.  Louis  County,  Minnesota 

Wayne  National  Forest,  Ohio 

Forest  Supervisor  Decisions: 

The  Athens  Messenger,  published  in 
Athens,  Athens  County,  Ohio 
EKstrict  Ranger  Decisions: 

Athens  District:  Athens  Messenger 


(same  for  Marietta  Unit),  published 
in  Athens,  Athens  County,  Ohio 
Ironton  EKstrict:  The  Ironton  Tribune, 
published  in  Ironton,  Lawrence 
County,  Ohio 

White  Mountain  National  Forest,  New 
Hampshire  and  Maine 

Forest  Supervisor  IDecisions: 

The  Union  Leader,  published  daily  in 
Manchester,  County  of 
Hillsborou^,  New  Hampshire 
EKstrict  Ranger  Decisions: 

Ammonoosuc  Ranger  EKstrict:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of 
Hillsborough,  New  Hampshire 
Androscoggin  Ranger  EKstrict:  The 
Union  Leader,  published  daily  in 
Manchester,  County  of 
Hillsborou^,  New  Hampshire 
Evans  Notch  Ranger  District:  The 
Lewiston  Sun,  published  daily  in 
Lewiston,  County  of  Androscoggin, 
Maine 

Pemigewasset  Ranger  EKstrict:  The 
Union  l,eader,  published  daily  in 
Manchester,  County  of 
Hillsborou^,  New  Hampshire 
Saco  Ranger  District:  The  Union 
Leader,  publisljed  daily  in 
Manchester,  County  of 
Hillsborough,  New  Hampshire. 
Dated:  May  25, 1995. 

Floyd  ).  Marita, 

Regional  Forester. 

[FR  Doc.  95-13595  Filed  6-2-95;  8:45  am] 
BILUNG  CODE  3410-11-M 


COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kansas  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  2  p.m.  on  Friday,  June  23, 
1995,  at  the  Central  Region^  Office, 
Gateway  Tower  II,  400  State  Avenue, 
Suite  908,  Kansas  City,  KS.  The  purpose 
of  the  meeting  is  to  collect  information 
on  civil  rights  issues  in  order  to  plan  for 
future  projects  in  Kansas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
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days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  *at  Washington,  DC,  May  24, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
IFR  Doc.  95-13574  Filed  6-2-95;  8:45  am] 
BIUINQ  CODE  633S-01-I> 


Agenda  and  Notice  of  Public  Meeting 
of  the  Maine  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Maine 
Advisory  Committee  to  the  Commission 
will  convene  at  1:30  p.m.  and  adjourn 
at  4:30  p.m.  on  Tuesday,  June  20, 1995, 
at  the  Bangor  Ramada  Inn,  357  Odlin 
Road,  Bangor,  Maine  04401.  The 
purpose  of  the  meeting  is  to  brief  the 
Committee  on  the  status  of  the 
Commission,  the  status  of  a  draft 
Advisory  Committee  report,  review  civil 
rights  issues  in  Maine,  and  select  a  1995 
project. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Edward  Darden,  Acting  Director  of  the 
Eastern  Regional  Office,  202-376-7533 
(TDD  202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  25, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  95-13581  Filed  6-2-95;  8:45  am) 
BILLING  CODE  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Minnesota  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  6  p.m.  on  Tuesday,  June  20, 
1995,  at  the  Crown  Sterling  Suites,  425 
South  Seventh  Street,  Minneapolis, 
Minnesota  55415.  The  purpose  of  the 
meeting  is  to  review  the  draft  report, 
“Resources  Devoted  to  Local  and 
Federal  Civil  Rights  Enforcement  in 


Miimesota,”  and  to  discuss  other  civil 
rights  issues  of  interest  to  the  Advisory 
Committee. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Karon  J.  Rogers, 
612-661—4713,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
piirsuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  24, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-13575  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  6336-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Ohio  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Ohio 
Advisory  Committee  to  the  Commission 
will  convene  at  1  p.m.  and  adjourn  6 
p.m.  on  Thursday,  June  22, 1995,  at  the 
Great  Southern  Hotel,  310  South  High 
Street,  Columbus,  Ohio.  The  purpose  of 
the  meeting  is  to  discuss  current  issues 
and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Grace  Ramos, 
614-466-6715,  or  Constance  M.  Davis, 
Director  of  the  Midwestern  Regional 
Office,  312-353-8311  (TDD  312-353- 
8326).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  24, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-13576  Filed  6-2-95;  8:45  am) 
BILUNG  CODE  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Wisconsin  Advisory  Committee 

Notice  is  hereby  gi  ven,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Wisconsin  Advisory  Committee  to  the 
Commission  will  be  held  from  1  p.m. 
until  6  p.m.  on  Tuesday,  June  27, 1995, 
at  the  Milwaukee  Hilton,  509  W. 
Wisconsin  Avenue,  Milwaukee, 
Wisconsin.  The  purpose  of  the  meeting 
is  to  discuss  current  issues  and  plan 
future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Kimberly 
Shemkman,  414-748-8739  or  Constance 
M.  Davis,  Director  of  the  Midwestern 
Regional  Office,  312-353-8311  (TDD 
312-353-8326).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  EX],  May  26, 1995. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  95-13580  Filed  6-2-95;  8:45  am] 
BILUNG  CODE  6336-«1-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Rolando  Franco;  Order  Denying 
Permission  to  Apply  for  or  Use  Export 
Licenses 

On  December  13, 1994,  Rolando 
Franco  (Franco)  was  convicted  in  the 
U.S.  District  Covut  for  the  District  of 
New  Jersey  of  violating  the  Export 
Administration  Act  of  1979,  as  cunended 
(50  U.S.C.A.  app.  §§  2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277, 
July  5, 1994))  (the  Act).^  Specifically, 
Franco  was  convicted  on  one  count  of 
knowingly  and  willfully  violating  the 
terms  of  an  Order  previously  issued  by 
the  Department  of  Commerce  on  July  22, 
1992,  which  denied  Franco  all  U.S. 
export  privileges  for  a  period  of  five 
years. 

Section  11(h)  of  the  Act,  provides 
that,  at  the  discretion  of  the  Secretary  of 
Commerce,^  no  person  convicted  of 


'The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (59  Fed.  Reg.  43437,  August  23, 1994) 
continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
U.S.CA.  §§  1701-1706  (1991)). 

2  Pursuant  to  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
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violating  the  Act,  or  certain  other 
provisions  of  the  United  States  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by,  the  Act  or  the  Export 
Administration  Regiilations  (currently 
codified  at  15  C.F.R.  Parts  768-799 
(1995))  (the  Regulations)  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  Sections  770.15  and 
772.1(g)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  Act,  the 
Director,  Office  of  Export  Licensing,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  Ucense 
issued  pursuant  to,  or  provided  by,  the 
Act  and  the  Regulations,  and  shall  also 
determine  whether  to  revoke  any  export 
license  previously  issued  to  such  a 
person. 

Having  received  notice  of  Franco’s 
conviction  for  violating  the  Act,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement, 

I  have  decided  to  deny  Franco 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  Act  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
December  13,  2004. 1  have  also  decided 
to  revoke  all  export  licenses  issued 
pursuant  to  the  Act  in  which  Franco 
had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  it  is  hereby  ordered. 

I.  All  outstanding  individual 
vahdated  licenses  in  which  Franco 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  retiuned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Franco’s  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  hcensing 
procedure,  incluchng,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

n.  Until  December  13,  2004,  Rolando 
Franco,  195  Willet  Avenue,  South  River, 
New  Jersey  08882,  hereby  is  denied  all 
privileges  of  participating,  directly  or 


Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  Section 
11(h)  of  the  Act.  Because  of  a  recent  Bureau  of 
Export  Administration  reorganization,  this 
responsibility  now  rests  with  the  Director,  Office  of 
Exporter  Services.  Subsequent  regulatory  references 
herein  to  the  "Director,  Office  of  Export  Licensing,” 
should  be  read  as  meaning  “Director,  Office  of 
Exporter”. 


indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  as  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  appUcation  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  su^  commodities  or 
technical  data. 

IQ.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
770.15(h)  of  the  Regulations,  any 
person,  firm,  corporation,  or  business 
organization  related  to  Franco  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

rv.  As  provided  in  Section  787.12(a) 
of  the  Regulations,  without  prior 
disclosme  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  ffie 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  apply  for,  obtain, 
or  use  any  Ucense,  Shipper’s  Export 
Declaration,  bill  of  lading,  or  other 
export  control  docmnent  relating  to  an 
export  or  reexport  of  commodities  or 
technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy,  receive,  use,  sell,  deUver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  in  emy  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 


the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until 
December  13,  2004. 

VI.  A  copy  of  this  Order  shall  be 
deUvered  to  Franco.  This  Order  shall  be 
puhUshed  in  the  Federal  Register. 

Dated:  May  25. 1995. 

Eileen  Albanese, 

Acting  Director,  Office  of  Exporter  Services. 
[FR  Doc.  95-13593  Filed  6-2-95;  8:45  am] 
BILLINQ  CODE  3S10-0T-M 


Foreign-Trade  Zones  Board 
[DocKet 27-05] 

Foreign-Trade  Zone  142,  Camden,  New 
Jersey,  Proposed  Foreign-Trade 
Subzone,  Mobii  Corp.  (Oii  Refinery), 
Pauisboro,  New  Jersey 

An  appUcation  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Jersey  Port 
Corporation,  grantee  of  FTZ  142, 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Mobil  Corporation  (Mobil),  located  in 
the  Pauisboro,  New  Jersey,  area.  The 
appUcation  was  submitted  piusuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  May  24, 1995. 

The  refinery  complex  (678  acres) 
consists  of  2  sites  in  Gloucester  Coimty, 
New  Jersey:  Site  1 — ^main  refinery 
complex,  located  on  the  Delaware  River 
near  Pauisboro,  New  Jersey,  some  10 
miles  south  of  Philadelphia;  Site  2 — 
MTBE  and  Ught  cycle  oil  storage  faciUty 
located  within  GATX  Terminals 
Corporation  storage  faciUty,  adjacent  to 
the  refinery.  The  refinery  (140,000 
barrels  per  day;  600  employees)  is  used 
to  produce  fuels  and  petro^emical 
feedstocks.  Fuels  produced  include 
gasoline,  jet  fuel,  distillates  such  as 
diesel  fuel  and  fuel  oil,  lubricating  oil, 
residual  fuels  and  naphthas. 
Petrochemical  feedstocks  include 
methane,  ethane,  mixed  butanes,  and 
propane.  Refinery  by-products  include 
asphalt,  petroleum  coke  and  sulfur.  AU 
of  the  crude  oil  (89%  of  inputs),  some 
feedstocks,  and  some  blendstocks  are 
sourced  abroad. 

Zone  procedures  would  exempt  the 
refinery  fit>m  Customs  duty  payments 
on  the  foreign  products  us^  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
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(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  5.25(  to 
lO.Sf/barrel.  The  application  indicates 
that  the  savings  from  zone  procedures 
would  help  improve  the  refinery’s 
international  competitiveness. 

In  accordance  with  the  Board’s 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  i&  August  4, 1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  Au^st  21, 1975). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office,  3131  Princeton  Pike,  Bldg.  #6, 
Suite  100,  Trenton,  NJ  08648 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue  NW., 
Washington,  DC  20230. 

Dated:  May  26, 1995. 

John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  95-13701  Filed  6-2-95;  8:45  am) 
BILLING  CODE  3510-DS-P 


International  Trade  Administration 

[A-68&-038] 

Bicycle  Speedometers  From  Japan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
review. 

SUMMARY:  On  January  31, 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  bicycle 
speedometers  from  Japan.  The  review 
covers  one  manufacturer/exporter, 
Cateye  Co.,  Ltd.  (Cateye),  and  the  period 
November  1, 1992  through  October  31, 
1993. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 


preliminary  results.  We  received 
comments  from  the  respondent,  Cateye. 
Based  on  our  analysis  of  the  comments 
received,  the  final  results  of  this  review 
have  changed  from  those  presented  in 
the  preliminary  results  of  review. 
EFFECTIVE  DATE:  Jime  5,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  'Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone  (202)  482-6312/ 
3814. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  January  31, 1995,  the  Department 
published  in  the  Federal  Register  (60 
FR  5898)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  bicycle 
speedometers  from  Japan  (37  FR  24826, 
November  22, 1972).  On  February  27, 
1995,  we  received  comments  from  the 
respondent,  Cateye.  The  Depeirtment  has 
now  completed  that  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers.  'This 
merchandise  is  currently  classifiable 
under  the  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  9029.20.20, 
9029.40.80,  and  9029.90.40.  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

The  review  covers  the  shipments  of 
Cateye,  a  manufacturer/exporter  of 
bicycle  speedometers  during  the  period 
November  1, 1992  through  October  31, 
1993. 

Analysis  of  Conunents  Received 

We  gave  interested  parties  an 
opportimity  to  conunent  on  the 
preliminary  results  as  provided  by 
section  353.38  of  the  Elepartment’s 
regulations.  We  received  comments 
from  the  respondent,  Cateye. 

Comment  1:  Cateye  commented  that 
in  the  preliminary  calculations  the 
Depeirtment  inappropriately  included 
sales  in  the  home  market  data  base  that 
occurred  outside  the  period  of  review. 

Department’s  Response:  We  agree  and 
have  corrected  the  programming 
accordingly. 

Comment  2:  Cateye  commented  that 
for  certain  models  sold  in  the  United 
States,  we  failed  to  compare  the  most 
similar  merchandise  sold  in  the  home 
market. 


Department’s  Response:  We  agree  that 
for  the  models  mentioned  in  Cateye ’s 
comment,  we  failed  to  compare  models 
sold  in  the  United  States  with  the  most 
similar  merchemdise  sold  in  the  home 
market.  The  most  similar  merchandise 
for  models  with  black  cases  sold  in  the 
United  States  are  home  market  models 
with  black  cases,  and  the  most  similar 
merchandise  for  models  with  colored 
cases  sold  in  the  United  States  are  home 
market  models  with  colored  cases.  We 
have  recalculated  our  results 
accordingly. 

Final  Results  of  Review 
A^a  result  of  our  review,  we  have 
determined  that  the  following  margin 
exists  for  the  period  November  1, 1992 
through  October  31, 1993: 


Manufacturer/exporter 

Margin 

(percent) 

Cateye  Co.,  Ltd  . 

1.44 

'The  Elepartment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  foreign  market  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  finm  warehouse,  for 
consumption  on  or  after  that  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Act,  and  will  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review:  (1)  'The  cash 
deposit  rate  for  the  reviewed  company 
will  be  1.44  percent; 

(2)  for  exporters  not  covered  in  this  review, 
but  covered  in  previous  reviews  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is,  the 
cash  deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and  (4)  if 
neither  the  exporter  nor  the  manufacturer  is 
a  firm  covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  26.44  percent, 
which  is  the  “new  shipper’’  rate  established 
in  the  first  administrative  review  in 
accordance  with  the  Court  of  International 
Trade’s  (CIT’s)  decisions  in  Floral  Trade 
Council  v.  United  States,  822  F.  Supp.  766 
(CIT  1993),  and  Federal  Mogul  Corporation 
and  the  Torrington  Company  v.  the  United 
States,  822  F  Supp.  782  (CIT  1993).  We  are 
basing  the  “all  others”  rate  on  the  “new 
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shipper”  rate  established  in  the  first  Anal 
results  of  administrative  review  published  by 
the  Department  (47  FR  28978,  July  2, 1982) 
because  this  proceeding  is  governed  by  an 
antidumping  finding,  and  we  are  unable  to 
ascertain  the  “all  others”  rate  fixim  the 
Treasury  LTFV  investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary’s  presmnption  that 
reimbursement  of  antidmnping  duties 
has  occiured  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  353.34(d)-  Timely  written 
notification  of  retum/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)  of 
the  Act,  as  amended  (19  U.S.C.  1675(a)), 
and  19  CFR  353.22. 


Dated:  May  26, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  95-13702  Filed  6-2-95;  8:45  am] 
BILLING  CODE  3S10-OS-P 


[A-649-813] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Canned  Pineapple 
Fruit  From  Thailand 


being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  “Act”)  (1994). 
The  estimated  weighted-average 
margins  are  shown  in  the  “Continuation 
of  Suspension  of  Liquidation”  section  of 
this  notice. 

Case  History 

Since  our  affirmative  preliminary 
determination  and  postponement  of  the 
final  determination  on  January  4, 1995 
(60  FR  2734,  January  11, 1995) 
{Preliminary  Determination),  the 
following  events  have  occurred: 

On  January  20, 1995,  Maui  Pineapple 
Company,  Ltd.  and  the  International 
Longshoremen’s  and  Warehousemen’s 
Union  (the  petitioners)  alleged  a 
ministerial  error  in  the  Department’s 
preliminary  determination  calculations 
regarding  Dole  Food  Company,  Inc., 
Dole  Packaged  Foods  Company,  and 
Dole  Thailwd,  Ltd.  (collectively  Dole). 
I'he  error  was  foimd  to  constitute  a 
significant  ministerial  error  because  the 
correction  resulted  in  a  difference 
between  a  dumping  margin  of  de 
minimis  and  a  margin  greater  than  de 
minimis.  See  §  353.15(g)(4)(ii)  of  the 
Department’s  Proposed  Regulations  (57 
FR  1131,  January  10, 1992).  An 
amended  preliminary  determination 
was  issued  on  February  14, 1995  (60  FR 
9820,  February  22, 1995). 

The  four  respondents  in  this 
investigation.  Dole,  The  Thai  Pineapple 
Public  Co.,  Ltd.  (TffCO),  Siam  Agro 
Industry  Pineapple  emd  Others  Co.,  Ltd. 
(SAICO),  and  Malee  Sampran  Factory 
Public  Co.,  Ltd.  (Malee),  submitted 
revisions  to  their  responses,  and/or 
revised  computer  tapes  that  corrected 
clerical  errors  discovered  at  verification 
in  January,  February,  March  and  April 
1995. 

We  conducted  verifications  of  TIPCO, 
SAICO  and  Malee’s  sales  and  cost 
questionnaire  responses  in  Thailand  in 
February  and  March  1995.  Verifications 
of  Dole’s  sales  and  cost  responses  were 
conducted  in  Belgium,  Thailand,  Hong 
Kong,  and  the  United  States  in  January, 
February  and  March  1995. 

Dole,  TIPCO,  SAICO,  Malee  and  the 
petitioners  submitted  case  briefs  on 
April  26, 1995,  and  rebuttal  briefs  on 
May  3, 1995.  At  the  request  of  both  the 
petitioners  and  Dole,  a  public  hearing 
was  held  on  May  10, 1995. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  canned  pineapple  fruit 
(CPF).  For  the  purposes  of  this 
investigation,  CPF  is  defined  as 
pineapple  processed  and/or  prepared 
into  various  product  forms,  including 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  Jime  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick  or  Jennifer  Katt, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-0186  or 
482-0498,  respectively. 

Final  Determination 

We  determine  that  imports  of  canned 
pineapple  fruit  (CPF)  from  Thailand  are 


rings,  pieces,  chunks,  tidbits,  and 
crushed  pineapple,  that  is  packed  and 
cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  syrup  added. 
CPF  is  currently  classifiable  under 
subheadings  2008.20.0010  and 
2008.20.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
HTSUS  2008.20.0010  covers  CPF 
packed  in  a  sugar-based  syrup;  HTSUS 
2008.20.0090  covers  CPF  packed 
without  added  sugar  (i.e.,  juice-packed). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (“POI”)  is 
January  1  through  Jime  30, 1994,  for 
TIPCO,  SAICO  and  Malee;  and  January 
2  through  June  18, 1994,  for  Dole  (see 
Memorandum  from  Gary  Taverman  to 
Barbara  R.  Stafford,  dated  August  18, 
1994). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department’s  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994.  ' 

Such  or  Similar  Comparisons 

We  have  determined  that  all  products 
covered  by  this  investigation  constitute 
a  single  category  of  su(±  or  similar 
merchandise.  Where  there  were  no  sales 
of  identical  merchandise  in  the  third 
country  market  >  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  questionnaire,  on  file  in 
Room  B-099  of  the  main  bmlding  of  the 
Department  of  Commerce.  In  accordance 
with  19  CFR  353.58,  we  made 
comparisons  at  the  same  level  of  trade, 
where  possible.  Where  we  were  not  able 
to  match  sales  at  the  same  level  of  trade, 
we  made  comparisons  across  levels  of 
trade. 

Based  on  the  functional  differences 
between  Dole’s  U.S.  and  German 
customers,  we  continue  to  consider 
Dole’s  sales  of  CPF  to  be  made  at  two 
distinct  levels  of  trade  in  both  the  U.S. 
and  German  markets.  (See  Preliminary 
Determination  and  Import 
Administration  Policy  Bulletin  92/1, 
dated  July  29, 1992.)  The  first  level  is 
comprised  of  sales  to  customers  in  the 
retail  and  food  service  sectors  (Level  I); 
the  second  is  comprised  of  sales  to 
customers  in  the  industrial  sector  (Level 
II). 


■  Third  country  markets  were  used  because  none 
of  the  four  respondents  had  a  viable  home  market. 
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Fair  Value  Comparisons 

To  determine  whether  sales  of  CPF 
from  Thailand  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  “United  States  Price” 
and  “Foreign  Market  Value”  sections  of 
this  notice. 

As  stated  in  our  preliminary 
determination,  Dole  has  reported  all  of 
its  U.S.  sales  of  subject  merchandise, 
including  those  of  Phifippine  origin  and 
re-sales  of  CPF  Dole  purchased  from 
imrelated  producers  in  Thailand.  We 
have  continued  to  exclude  these  sales 
by  weighing  the  dumping  margin  for 
each  Universal  Product  Code  (UPC) 
category  by  both  (1)  the  ratio  of 
shipments  of  CPF  ^m  Thailand  to  the 
total  voliune  shipped  from  both 
Thailand  and  the  PhiUppines  dming  the 
last  seven  accounting  periods  of  1993, 
and  (2)  the  ratio  of  shipments  of  Dole- 
produced  product  to  the  total  voliune  of 
Dole-produced  and  purchased  product 
shipp^  to  the  United  States  during 
1993,  respectively.  For  further 
discussion,  see  the  Preliminary 
Determination  and  Comment  8  in  the 
“Interested  Party  Comments”  section  of 
this  notice. 

For  those  unreported  U.S.  sales  by 
TIPCO,  SAICO  and  Malee  presented  or 
discovered  during  verification,  we  are 
applying  the  average  of  all  positive 
margins  to  the  quantities  sold  as  best 
information  available  (BIA).  See 
Comment  2  below. 

United  States  Price 

For  Dole,  TIPCO,  SAICO  and  Malee 
we  calculated  USP  according  to  the 
methodology  described  in  our 
prehminary  determination,  with  the 
following  company-specific  exceptions: 

A.  Dole 

1.  We  excluded  all  sales  made  to 
military  commisseuies  from  our 
calculation  of  USP  because  we 
determined  that  these  sales  do  not 
represent  the  sale  to  the  first  imrelated 
purchaser.  In  this  channel  of  trade,  the 
first  unrelated  purchaser  of  CPF  is  a 
distributor  for  the  U.S.  military.  This 
distributor  takes  title  and  physical 
possession  of  the  merchandise  before 
reselling  it  to  miUtary  commissaries. 
Dole’s  sales  to  the  distributor  were 
included  in  our  calculation  of  USP. 

2.  In  the  Preliminary  Determination 
we  stated  that  Dole  would  be  required 
to  report  as  U.S.  sales,  certain  shipments 
pursuant  to  a  long-term  agreement 
negotiated  prior  to  the  POI.  Because 
these  shipments  were  not  reported  for 
the  preliminary  determination,  we 


applied  as  BIA,  the  average  of  all 
positive  margins  to  one-half  of  the 
maximum  quantity  specified  in  the 
agreement  to  be  purchased  during  1994. 
Based  on  our  findings  at  verification,  we 
determined  that  Dole  made  no 
shipments  pursuant  to  the  contract 
during  the  POI.  Therefore,  Dole  did  not 
fail  to  report  these  sales  and  we  have 
removed  these  sales  from  our  margin 
calculation. 

3.  We  recalculated  direct  selling 
expenses  for  the  “warehouse  club” 
channel  of  trade  to  reflect  the  allowance 
confirmed  at  verification. 

4.  We  recalculated  inventory  carrying 
costs  using  a  publicly  available 
representative  Thai  baht  borrowing  rate 
for  that  period  of  time  the  merchandise 
was  held  in  inventory  in  Thailand.  For 
the  period  of  time  when  the 
merchandise  was  shipped  to  and  held  in 
inventory  in  the  United  States,  we  used 
the  short-term  U.S.  dollar  borrowing 
rate  confirmed  at  verification,  because 
the  title  passed  from  the  Thai  producer 
to  the  U.S.  parent  at  the  time  of 
shipment.  For  further  discussion,  see 
the  Concurrence  Memorandum,  dated 
May  26, 1995,  on  file  in  Room  B-099  of 
the  main  Commerce  building 
(Concurrence  Memorandum). 

B.  TIPCO 

1.  We  reclassified  reported  rebates  as 
discounts  because  it  was  determined 
that  customers  paid  a  reduced  price, 
rather  than  receiving  a  refund  of 
monies.  See  Comment  21  below. 

2.  We  reclassified  a  certain  expense 
reported  as  warranty  expense  as  a 
discount.  It  was  determined  that  a 
customer  did  not  receive  a 
reimbursement  for  the  reported 
warranty  claim,  but  rather  paid  a 
reduced  price.  See  Comment  21  below. 

3.  We  recalculated  inventory  carrying 
costs  based  on  the  actual  cost  of 
manufacture  of  the  inventory,  rather 
than  the  selling  price.  In  addition,  we 
applied  TIPCO’s  borrowing  rate  for 
short-term  loans  during  the  POI 
denominated  in  baht. 

C.  SAICO 

1.  We  did  not  reduce  USP  for  export 
bill  discounts  because  we  determined 
that  this  expense  was  already  captured 
in  our  imputed  credit  calculation.  See 
Comment  29  below. 

2.  As  in  the  preliminary 
determination,  we  included  certain  U.S. 
shipments  of  spoiled  subject 
merchandise  because  we  determined 
them  to  be  POI  sales.  See  Comment  28 
below. 


D.  Malee 

1.  We  recalculated  inventory  carrying 
costs  based  on  the  actual  cost  of 
manufacture  of  the  inventory,  rather 
than  the  selling  price.  In  addition,  we 
applied  Malee’s  borrowing  rate  for 
short-term  loans  during  the  POI 
denominated  in  baht. 

Foreign  Market  Value 

As  stated  in  our  preliminary 
determination,  we  determined  that  the 
home  market  was  not  viable  for  any  of 
the  four  respondents.  In  accordance 
with  19  CFR  353.49(b),  we  selected 
Germany  as  the  third  country  market  for 
all  four  respondents.  We  calculated 
FMV  as  noted  in  the  “Price-to-Price” 
and  “Price  to  Constructed  Value  (CV)” 
sections  of  this  notice. 

Cost  of  Production 

Based  on  the  petitioners’  allegations, 
the  Department  found  reasonable 
grounds  to  believe  or  suspect  that  sales 
in  the  comparison  market  were  made  at 
prices  below  the  cost  of  producing  the 
merchandise.  As  a  result,  the 
Department  initiated  investigations  to 
determine  whether  Dole,  TIPCO,  SAICO 
and  Malee  made  third  country  sales 
during  the  POI  at  prices  below  their 
respective  cost  of  productions  (COP) 
within  the  meaning  of  section  773(b)  of 
the  Act.  See  memorandum  from  Richard 
W.  Moreland  to  Barbara  R.  Stafford, 
dated  October  21, 1994. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent’s  cost  of 
materials,  fabrication,  general  expenses, 
and  third  country  pacldng  in  accordance 
with  19  CFR  353.51(c).  We  relied  on  the 
submitted  COPs,  except  in  the  following 
company  specific  instances  where  the  j 

costs  were  not  appropriately  quantified  j 
or  valued:  ' 

Dole 

1.  We  rejected  the  respondent’s 
submitted  firuit  cost  allocation 
methodology  and  recalculated  these 
costs  as  described  in  Comment  7  below. 

2.  We  increased  firuit  costs  to  include 
purchases  of  pineapple  fruit  on  the  last 
day  of  the  POI,  which  had  been 
excluded  from  the  submitted  fruit  cost 
calculation. 

3.  We  adjusted  certain  costs  incurred 
prior  to  the  spUt-off  point  which  were 
improperly  allocated.  See  Comment  7 
below. 

4.  We  increased  fixed  overhead  costs 
to  remove  a  credit  which  was 
specifically  related  to  non-subject 
merchandise. 

5.  We  recalculated  other  materials 
costs  to  reflect  the  actual  packing 
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mediiun  which  was  used  in  each 
product.  See  Comment  17  below. 

6.  We  adjusted  fixed  overhead  and 
other  materials  costs  for  the 
respondent’s  incorrect  calculation  of  the 
activity  base  used  for  these  costs. 

7.  We  recalculated  general  and 
administrative  (G&A)  expenses  using 
the  respondent’s  1993  audited  financial 
information.  See  Comment  18  below. 

8.  For  those  products  where  more 
than  one  COP  value  was  reported,  we 
calculated  an  average  COP  value  for  the 
product. 

TIPCO 

1.  We  rejected  the  respondent’s 
submitted  fruit  cost  allocation 
methodology'  and  recalculated  these 
costs.  See  Comment  7  below. 

2.  We  adjusted  certain  costs  incmred 
prior  to  the  split-off  point  which  were 
improperly  allocated.  See  Comment  7 
below. 

3.  We  recalculated  TlPCO’s  G&A 
expense  factor  using  the  company’s 
annual  1993  audited  income  statement. 
See  Comment  22  below.  As  part  of  our 
calculation,  we  reduced  1993  G&A  costs 
and  increased  cost  of  sales  to  accoimt 
for  the  administrative  costs  reported  as 
part  of  cost  of  manufacture  in  1994.  The 
1993  selling  expenses  and  reclassified 
administrative  costs  were  approximated 
using  information  on  the  record. 

4.  We  adjusted  interest  expense  to 
reflect  the  adjustment  to  costs  of  sales 
discussed  above. 

5.  For  those  products  where  more 
than  one  COP  value  was  reported,  we 
calculated  an  average  COP  value  for  the 
product. 

SAICO 

1.  We  recalculated  SAICO’s  cost  of 
pineapple  fiuit  in  the  following  manner: 
(a)  We  calculated  SAICO’s  pineapple 
cost  using  the  company’s  normal  cost 
accoimting  methodology  (see  Comment 
7  below);  (b)  we  recalculated  SAICO’s 
plantation  growing  costs  using  the 
company’s  normal  costing  methodology 
with  a  modification  for  the  allocation  of 
overhead  costs  between  subject  and 
non-subject  crops  based  on  direct  labor 
hours;  and  (c)  we  recalculated  the  cost 
of  jmce  used  as  a  packing  medium. 

2.  We  adjusted  certain  costs  incurred 
prior  to  the  split-off  point  which  were 
improperly  allocated.  See  Comment  7 
below. 

3.  We  recalculated  SAICO’s  fixed 
overhead  expense  based  on  the 
amortization  of  1993  shutdown  costs 
over  the  POL 

4.  We  recalculated  SAICO’s  G&A  rate 
to  account  for  the  omission  of  board  of 
director  fees. 


Malee 

1.  We  rejected  the  respondent’s 
submitted  fiuit  cost  allocation 
methodology  and  recalculated  these 
costs  as  described  in  Comment  7,  below. 

2.  We  adjusted  fiuit  cost  for  the 
respondent’s  incorrect  calculation  of 
conversion  factors. 

3.  We  adjusted  certain  costs  incurred 
prior  to  the  split-off  point  which  were 
improperly  allocated.  See  Comment  7 
below. 

4.  We  increased  overhead  by 
including  the  depreciation  effect  of 
foreign  exchange  losses  incurred  on 
purchases  of  machinery  and  removing  a 
credit  for  a  reimbursement. 

5.  We  increased  G&A  expenses  to 
include  the  G&A  expenses  of  Malee’s 
parent  company,  wMch  is  a  holding 
company  with  no  operations,  and 
inventory  write-downs. 

6.  We  adjusted  certain  COM  offsets  to 
reflect  amounts  which  are  more  directly 
related  to  production  during  the  POL 
(See  the  Concmrence  Memorandiun  for 
a  further  discussion  of  all  of  these 
adjustments.) 

7.  For  those  products  where  more 
than  one  COP  value  was  reported,  we 
calculated  an  average  COP  value  for  the 
product. 

B.  Test  of  Third  Country  Sales  Prices 

After  calculating  COP,  we  tested 
whether,  as  required  by  section  773(b) 
of  the  Act,  each  respondent’s  third 
country  sales  of  subject  merchandise 
were  made  at  prices  below  COP,  over  an 
extended  period  of  time  in  substantial 
quantities,  and  whether  such  sales  were 
made  at  prices  which  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade.  On 
a  product  specific  basis,  we  compared 
the  COP  (net  of  selling  expenses)  to  the 
reported  third  country  prices,  less  any 
applicable  movement  charges,  rebates, 
and  direct  and  indirect  selling  expenses. 
To  satisfy  the  requirement  of  section 
773(b)(1)  of  the  Act  that  below-cost  sales 
be  disregarded  only  if  made  in 
substantial  quantities,  we  applied  the 
following  methodology.  If  over  90 
percent  of  a  respondent’s  sales  of  a 
given  product  were  at  prices  equal  to  or 
greater  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
“substantial  quantities.’’  If  between  ten 
and  90  percent  of  a  respondent’s  sales 
of  a  given  product  were  at  prices  equal 
to  or  greater  than  the  COP,  we  discarded 
only  the  below-cost  sales,  provided 
sales  of  that  product  were  also  found  to 
be  made  over  an  extended  period  of 
time.  Where  we  foimd  that  more  than  90 


percent  of  a  respondent’s  sales  of  a 
product  were  at  prices  below  the  COP, 
and  the  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
all  sales  of  that  product,  and  calculated 
FMV  based  on  in  accordance  with 
section  773(b)  of  the  Act. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compared  the  number  of  months  in 
which  below-cost  sales  ocoured  for 
each  product  to  the  nmnber  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI,  we  do  not 
exclude  below-cost  sales  imless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POL  When  we  found 
that  sales  of  a  product  only  occurred  in 
one  or  two  months,  the  number  of 
months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time, 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months;  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  United 
Kingdom,  60  FR  10558, 10560  (February 
27, 1995). 

C.  Results  of  COP  Test 

We  foimd  that  for  certain  types  of  CPF 
more  than  90  percent  of  each 
respondent’s  third  country  sales  were 
sold  at  below  COP  prices  over  an 
extended  period  of  time.  Because 
neither  Dole,  TIPCO,  SAICO  nor  Malee 
provided  any  indication  that  the 
disregarded  sales  were  at  prices  that 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  in 
the  normal  course  of  trade,  for  all  U.S. 
sales  left  without  a  match  to  third 
country  sales  as  a  result  of  our 
application  of  the  COP  test  we  based 
FMV  on  CV,  in  accordance  with  section 
773(b)  of  the  Act. 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  a  respondent’s  cost  of 
materials,  fabrication,  general  expenses 
and  U.S.  packing  costs  as  reported  in 
the  U.S.  ^es  database.  In  accordance 
with  section  773(e)(l)(B)(i)  and  (ii)  of 
the  Act  we  included:  (1)  For  general 
expenses,  the  greater  of  a  respondent’s 
reported  genei^  expenses,  adjusted  as 
detailed  in  the  “Calculation  of  COP” 
section  above,  or  the  statutory  minimum 
of  ten  percent  of  the  cost  of 
manufacture;  and  (2)  for  profit,  the 
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statutory  minimum  of  eight  percent  of 
the  sum  of  COM  and  general  expenses 
because  actual  profit  on  third  coimtry 
sales  for  each  respondent  was  less  than 
eight  p>ercent.  We  recalculated  each 
respondent’s  CV  based  on  the 
methodology  described  in  the 
calculation  of  COP  above.  In  addition, 
for  Malee,  we  recalculated  interest 
expense  using  the  company’s  1993 
consolidated  financial  statements. 

Price-to-Price  Comparisons 

For  those  products  for  which  there 
were  an  adequate  number  of  sales  at 
prices  above  the  COP,  we  based  FMV  on 
third  coimtry  prices.  We  calculated 
FMV  according  to  the  methodology 
described  in  our  preliminary 
determination,  with  the  following 
company-specific  exceptions: 

Dole 

1.  We  excluded  a  single,  small  volume 
sale  from  the  calculation  of  FMV 
because  we  determined  this  sale  was 
outside  the  ordinary  course  of  trade.  See 
Comment  9  below. 

2.  We  excluded  certain  sales  from  our 
calculation  of  FMV  where  Dole  knew  at 
the  time  of  sale  that  the  merchandise 
would  be  delivered  to  an  ultimate 
location  outside  of  Germany.  For  further 
discussion,  see  the  Concurrence 
Memorandum. 

3.  We  recalculated  credit  incurred  on 
sales  denominated  in  deutsche  marks 
using  a  publicly  available  representative 
equivalent  of  the  German  prime  rate  for 
the  POI  as  the  short-term  borrowing 
rate. 

4.  We  recalculated  inventory  carrying 
costs  using  a  pubUcly  available 
representative  baht  borrowing  rate  for 
that  period  of  time  the  merchandise  was 
held  in  inventory  in  Thailand.  For  that 
period  of  time  when  the  merchandise 
was  shipped  to  and  held  in  inventory  in 
Europe,  we  used  the  short-term 
borrowing  rate  confirmed  at  verification. 
For  further  discussion,  see  the 
Concurrence  Memorandum. 

5.  We  used  the  date  of  the  final 
determination  for  all  missing  payment 
dates  in  our  calculation  of  imputed 
credit. 

6.  We  corrected  a  clerical  error 
regarding  the  calculation  of  pre-sale 
movement  expenses.  In  addition,  we 
reclassified  all  movement,  import  duty, 
and  warehousing  expenses  associated 
with  certain  sales  made  prior  to 
importation  as  post-sale  expenses.  See 
Comment  12  below. 

TIPCO 

1.  We  recalculated  credit  expenses 
using  the  interest  rate  apphcable  to  the 
currency  in  which  the  sale  was 


incurred.  For  sales  denominated  in  U.S. 
dollars,  the  U.S.  interest  rate  was  based 
on  TIPCO’s  dollar  denominated  short¬ 
term  loans  during  the  POI.  For  sales 
denominated  in  deutsche  marks,  we 
based  the  interest  rate  on  a  publicly 
available  representative  German  short¬ 
term  borrowing  rate  in  effect  during  the 
POI. 

2.  We  recalculated  inventory  carrying 
costs  b€ised  on  the  actual  cost  of 
manufacture  of  the  inventory,  rather 
than  the  selling  price.  In  addition,  we 
applied  UPCO’s  actual  baht 
denominated  short-term  borrowing  rate 
for  the  POI. 

SAICO 

1.  We  recalculated  credit  expenses 
using  the  interest  rate  applicable  to  the 
currency  in  which  the  sale  was 
incurred.  Because  SAICO  had  no  dollar 
denominated  short-term  borrowings 
during  the  POI,  the  U.S.  interest  rate 
was  based  on  the  average  prime  rate 
charged  by  the  25  largest  U.S.  banks  on 
short-term  business  loans  for  the  period 
January  throu^  June  1994. 

2.  We  included  one  third  country  sale 
presented  at  the  start  of  verification  in 
our  calculation  of  FMV  because  the 
quantity  involved  was  insignificant  and 
all  the  charges  and  adjustments 
associated  with  this  sale  were  verified. 

3.  We  excluded  certain  sales  from  our 
calculation  of  FMV  where  SAICO  knew 
at  the  time  of  sale  that  the  merchandise 
would  be  delivered  to  an  ultimate 
location  outside  of  Germany.  For  further 
discussion,  see  the  Concurrence 
Memorandum. 

Malee 

1.  We  recalculated  credit  expenses 
using  the  interest  rate  applicable  to  the 
currency  in  which  the  sale  was  ’ 
incurred.  Because  all  sales  to  the  United 
States  and  Germany  were  made  in  U.S. 
dollars,  the  U.S.  interest  rate  was  based 
on  Maine’s  actual  weighted-average  U.S. 
dollar  denominated  short-term 
borrowing  rate  in  effect  during  the  POI. 

2.  We  recalculated  inventory  carrying 
costs  based  on  the  actual  cost  of 
manufacture  of  the  inventory,  rather 
than  the  selling  price.  We  applied 
Maine’s  actual  baht  denominated  short¬ 
term  borrowing  rate  for  the  POI. 

Price-to-CV  Comparisons 

Where,  for  TIPCO,  SAICO  and  Malee, 
we  made  CV  to  purchase  price 
comparisons,  we  deducted  from  CV  the 
wei^ted-average  third  country  direct 
selling  expenses  and  added  the  U.S. 
product  specific  direct  selling  expenses. 
We  adjusted  for  differences  in 
commissions  in  accordance  with  19  CFR 
353.56(a)(2)  as  follows: 


Where  commissions  were  paid  on 
some  third  country  sales,  we  deducted 
from  CV  both  (1)  indirect  selling 
expenses  attributable  to  those  sales  on 
wMch  commissions  were  not  pedd;  and 
(2)  commissions.  The  total  deduction 
was  capped  by  the  amoimt  of  the 
commission  paid  on  the  U.S.  sales  in 
accordance  with  19  CFR  353.56(b)(1) 
(1994).  Where  no  commissions  were 
paid  on  third  country  sales,  in 
accordance  with  19  CFR  353.56Cb)(l), 
we  deducted  the  lesser  of  either  (1)  the 
amoimt  of  the  commission  paid  on  the 
U.S.  sale;  or  (2)  the  sum  of  ^e  weighted 
average  indirect  selling  expenses  paid 
on  the  third  country  sales.  Finally,  the 
amount  of  the  commission  paid  on  the 
U.S.  sale  was  added  to  FMV  in 
accordance  with  19  CFR  353.56(a)(2). 

Where  we  compared  Dole’s  ESP 
transactions  to  CV,  we  made  deductions 
for  the  weighted-average  third  country 
direct  selling  expenses.  We  also 
deducted  from  CV  the  weighted-average 
third  country  indirect  selling  expenses. 
This  deduction  was  capped  by  the 
amount  of  U.S.  indirect  selling 
expenses,  in  accordance  with  19  CFR 
353.56(b)  (1)  and  (2). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York,  pursuant  to  19  CFR  353.60. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Dole,  TIPCO,  SAICO  and  Malee  by 
using  standard  verification  procedures, 
including  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 
General  Issues 
Comment  1 

TIPCO,  SAICO  and  Malee  argue  that 
if  inadequate  above-cost  sales  of  a  given 
comparison  market  model  are  found  as 
a  result  of  the  COP  test,  the  Department 
should  look  for  another  similar  model 
with  adequate  above-cost  sales  rather 
than  go  directly  to  CV.  Although  TIPCO, 
SAICO  cind  Malee  recognize  that  their 
arguments  are  at  odds  with  the 
Department’s  Poficy  Bulletin  92/4,  they 
argue  that  the  Department’s  policy  is 
flawed  and  should  be  changed  for  this 
final  determination.  TIPCO,  SAICO  and 
Malee  assert  that  although  the  statutory 
definition  of  “such  or  similar 
merchandise”  contained  in  section 
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771(16)  of  the  Act  does  not  include 
adequate  sales  above  cost  as  a  criterion 
of  similar  merchandise,  it  does  not 
preclude  the  Department  from  making 
product  matches  with  regard  to  cost 
considerations. 

In  addition,  TIPCO,  SAICO  and  Malee 
contend  that,  pursuant  to  Koyo  Seiko 
Co.  V.  United  States,  810  F.  Supp.  1287, 
1290  (CIT  1993),  rev’d  on  other  grounds, 
36  F.3d  1565  (Fed.  Cir.  1994),  the 
Department  must  consider  all  potential 
nu^el  matches  and  avoid  the  use  of  CV 
whenever  possible.  Fmlher,  the 
respondents  claim  that  considering  COP 
in  ^e  matching  procedure  would  not  be 
biudensome  to  the  Department  because 
the  only  additional  work  would  be  in 
switching  lines  of  computer  code  so  that 
the  product  matching  concordance  is 
applied  after,  rather  than  before,  the 
below-cost  Sides  test.  Finally,  TEPCO, 
SAICO  and  Malee  argue  that  the  statute 
strongly  favors  the  use  of  price-to-price 
comparisons  whenever  possible. 
Therefore,  these  respondents  contend 
that  the  Department  should  base  FMV 
on  comparison  market  prices  as  long  as 
there  are  above-cost  sales  of  similar 
merchandise. 

The  petitioners  argue  that  the 
Department’s  policy  with  respect  to  this 
issue  is  clear.  Specifically,  the 
Department  has  consistently  determined 
that  the  statute  does  not  require  the 
exhaustion  of  all  possible  model 
matches  before  resorting  to  CV. 
Furthermore,  they  argue  that  the 
Department  has  keen  given  broad 
discretion  in  making  product  matching 
decisions.  Finally,  the  petitioners  note 
that  the  Department’s  practice  with 
respect  to  this  issue  has  been  upheld  by 
the  Court  of  International  Trade  (CIT). 
See  Zenith  Electronics  Corp.  v.  the 
United  States,  872  F.  Supp.  992  (CIT 

1994)  [Zenith). 

DOC  Position 

We  agree  with  the  petitioners.  The 
Department’s  practice  is  to  proceed 
directly  to  constructed  value  if  the  most 
similar  match  fails  the  cost  test. 
Although  section  773(a)  of  the  Act 
expresses  a  preference  for  using  the 
price  of  such  or  similar  merchandise  as 
the  FMV  before  resorting  to  CV,  section 
773(b)  of  the  Act  directs  the  Department 
to  resort  immediately  to  CV  if,  after 
disregarding  sales  below  cost,  the 
remaining  sales  eire  inadequate  as  the 
basis  for  FMV.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Angle  from 
Japan,  60  FR  16608, 16616  (March  31. 

1995) ,  and  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and 
Parts  Thereof  from  France,  et  al.;  Final 
Results  of  Antidumping  Duty 


Administrative  Review,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  60  FR  10900, 10936 
(February  28, 1995).  Furthermore,  the 
Department’s  practice  on  this  issue  wets 
upheld  in  Zenith  where  the  CIT  rejected 
the  argument,  similarly  made  here  by 
the  respondents,  that  if  any 
merchandise  meeting  one  of  the 
definitions  of  “such  or  similar’’  imder 
section  771(16)  of  the  Act  survives  the 
cost  test,  such  merchandise  would  be 
used  for  price  comparison  pvirposes.  See 
Zenith,  872  F.  Supp.  at  999.  As  the 
Court  stated,  once  the  product  matches 
are  established  and  the  COP  test  is 
completed,  the  Department  is  not 
required  to  reexamine  all  of  the 
imdifferentiated  product  data  in  order  to 
make  new  matches  and  price 
comparisons  on  the  basis  of  whatever 
subset  of  lower-ranked  such  or  similar 
merchandise  survives  the  COP  test.  The 
respondents’  reUance  on  Koyo  Seiko 
therefore  is  misplaced.  In  that  case  the 
Coiirt  rejected  the  Department’s 
resorting  to  CV  when  initial  attempts  at 
most  similar  model  matches  failed;  the 
case  did  not  involve  resorting  to  CV  due 
to  failure  to  pass  the  COP  test.  See 
Zenith,  872  F.  Supp.  at  999n.8. 

In  this  proceeding,  therefore,  the 
Department  properly  used  CV  for  those 
product  match  comparisons  that  failed 
the  COP  analysis. 

Comment  2 

The  petitioners  contend  that  the 
Department  should  include  in  its 
calculation  of  USP  the  unreported  U.S. 
sales  to  Puerto  Rico  made  by  TIPCO, 
SAICO  and  Malee  that  were  presented  at 
or  discovered  during  verification.  To 
derive  the  expenses  associated  with 
these  sales,  the  petitioners  argue  that  the 
Department  should  reduce  the  per  imit 
value  for  each  unreported  sale  by  the 
highest  charges  and  adjustments 
reported  by  each  company  in  the  U.S. 
sales  listing.  The  petitioners  contend 
that  the  hipest  deductions  are 
appropriate  because  shipments  to 
Puerto  Rico  pass  through  the  Panama 
Canal  thus  incurring  additional 
expenses.  In  addition,  for  TIPCO  the 
petitioners  contend  that  an  additional 
deduction  for  certain  expenses  noted  on 
the  invoice  is  appropriate. 

TIPCO,  SAICO,  and  Malee  argue  that 
the  Department  should  exclude  the 
unreported  Puerto  Rican  sales  from  the 
calculation  of  USP  because  these  sales 
account  for  only  an  insignificant  portion 
of  total  U.S.  sales  during  the  POL  In  the 
event  the  Department  determines 
inclusion  of  these  sales  is  appropriate, 
TIPCO,  SAICO  and  Malee  argue  that 
applying  the  highest  deductions  is 


imwarranted.  Malee  asserts  that  the 
movement  and  selUng  expenses  it 
reported  for  sales  to  Pfrerto  Rico  in  its 
February  2, 1995,  submission  should  be 
used  as  the  best  estimate  of  charges  and 
expenses  for  the  omitted  sales.  SAICO 
argues  that  Puerto  Rican  sales  incur 
exactly  the  same  average  expenses  as 
other  U.S.  sales  with  the  same  sales 
terms,  thus  the  average  charges  and 
adjustments  reported  for  U.S.  sales  with 
the  same  sales  terms  should  be  appUed. 

DOC  Position 

We  agree  with  the  petitioners  that 
these  Puerto  Rican  s^es  should  be 
included  in  the  calculation  of  USP 
because  Puerto  Rico  is  part  of  the 
Customs  territory  of  the  United  States. 
However,  we  disagree  with  the 
petitioners  that  it  is  appropriate  to  apply 
the  highest  deductions  to  these  sales. 
Based  on  our  findings  at  verification,  we 
conclude  that  the  omission  of  these 
sales  was  inadvertent.  Thus,  we  are 
applying  the  average  of  all  positive 
margins  for  each  company  to  each  of  the 
unreported  Puerto  Rican  sales  as  BIA. 

Comment  3 

TIPCO,  SAICO  and  Malee  argue  that 
the  Department  should  calculate 
imputed  credit  costs  using  a  weighted 
average  short-term  borrowing  rate  which 
reflects  the  currency  in  whidi  the  sale 
was  invoiced.  The  respondents  note  that 
this  methodology  is  consistent  with  the 
Department’s  policy  expressed  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  Thailand, 
60  FR  10552  (February  27, 1995).  Malee 
asserts  that  the  Department  should  use 
either  the  dollar  denominated  short¬ 
term  borrowing  rate  calculated  at 
verification  or  apply  a  U.S.  dollar  short¬ 
term  interest  rate  obtained  from  pubUc 
information. 

TIPCO  argues  that  dollar  denominated 
short-term  borrowing  rate  presented  in 
its  case  brief  should  be  us^  to  calculate 
the  imputed  credit  expense  for  all  U.S. 
dollar  and  deutsche  mark  denominated 
sales.  SAICO  had  no  dollar 
denominated  short-term  borrowings 
during  the  POL 

DOC  Position 

We  agree  with  TIPCO  and  Malee,  in 
part.  We  have  applied  the  actual 
weighted-average  dollar  denominated 
short-term  borrowing  rates  calculated 
for  Malee  and  TIPCO  to  all  U.S.  and 
German  sales  invoiced  in  U.S.  dollars. 
Because  SAICO  had  no  dollar 
denominated  borrowings  during  the 
POI,  we  are  applying,  as  a  pubUcly 
available  representative  U.S.  dollar 
short-term  interest  rate,  the  average 
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prime  rate  charged  by  the  25  largest  U.S. 
banks  on  short-term  business  loans  for 
the  period  January  through  Jime  1994. 

We  disagree,  with  TIPCO,  however, 
that  it  is  appropriate  to  apply  a  dollar 
rate  to  those  German  sales  invoiced  in 
deutsche  marks.  Because  these  German 
sales  are  deutsche  maik-denominated 
transactions,  it  is  appropriate  to  apply  a 
deutsche  mark-denominated  short-term 
borrowing  rate  to  determine  the  credit 
costs  associated  with  these  transactions. 
Because  TIPCO  had  no  deutsche  mark- 
denominated  borrowings  during  the 
POI,  we  have  applied  a  publicly 
available  representative  German  short¬ 
term  borrowing  rate  for  the  POI. 

Comment  4 

SAICO,  Malee,  and  the  petitioners 
request  that  a  number  of  corrections 
presented  at,  and  found  during,  the 
sales  verifications  should  be 
incorporated  into  the  Department’s 
calculations  of  the  final  margins. 

DOC  Position 

All  corrections  listed  in  the 
respondents’  and  the  petitioners’  case 
briefs  with  respect  to  the  sales  were 
confirmed  on-site  at  verification  and 
were  incorporated  in  the  Department’s 
calculation  of  the  final  margin. 

Comment  5 

'TIPCO,  SAICO,  emd  Malee  argue  that 
a  particular  proprietary  payment  should 
be  allowed  as  an  adjustment  to  COP  and 
CV.  Alternatively,  if  the  IDepartment 
chooses  to  disallow  these  payments  for 
purposes  of  computing  costs,  the  three 
respondents  claim  that  the  payments 
should  be  treated  as  sales  price 
adjustments. 

The  petitioners  believe  that  no 
adjustment  should  be  made  for  the 
payments  because  the  Department  did 
not  verify  that  these  payments  were 
related  in  any  way  to  the  production  of 
CPF. 

DOC  Position 

Because  of  the  business  proprietary 
natm%  of  this  item,  we  have  addressed 
the  parties’  comments  and  analyzed  the 
issue  in  detail  in  the  proprieteuy 
concurrence  memorandum.  Our 
determination  was  to  allow  the 
payments  as  an  offset  to  the 
respondents’  submitted  COP  and  CV 
figures. 

Comment  6 

Each  of  the  four  respondents  claims 
that  providing  accurate  cost  information 
is  not  the  main  purpose  of  its  normal 
fruit  cost  allocation  methodology;  rather 
each  company’s  allocation  methodology 
was  devised  to  achieve  certcun 


managerial  goals.  The  respondents  argue 
that  their  normal  allocation 
methodologies  therefore  result  in  the 
misallocation  of  fiesh  pineapple  fixiit 
costs  and  generate  cost  figures  that  bear 
no  relationship  to  the  actual  costs 
inciured. 

Consequently,  each  respondent 
submitted  alternative  firuit  cost 
methodologies,  based  on  the  relative 
weight  of  ^sh  pineapple  firuit  in  CPF 
and  juice  products,  that  result  in  a  lower 
fruit  cost  being  allocated  to  CPF. 
According  to  &e  respondents,  use  of  a 
weight-based  fruit  cost  allocation 
methodology  is  appropriate  in  the 
context  of  this  antidumping  proceeding 
because  it  is  based  on  a  non-distortive, 
neutral,  physical  criterion,  i.e.,  weight. 
Dole  also  argues  that  its  submitted 
methodology  is  consistent  with  its 
treatment  of  other  shared  operating  and 
overhead  costs,  which  are  allocated 
among  products  on  the  basis  of  weight. 
Fiurthermore,  the  respondents  argue  that 
use  of  a  weight-based  methodology  is 
appropriate.because  the  petitioners  use 
such  a  methodology  for  tax  purposes, 
elevating  the  practice  to  an 
acknowledged  and  accepted  industry 
norm. 

In  addition  to  arguing  that  their 
normal  fruit  cost  allocation 
methodologies  are  inappropriate,  the 
respondents  argue  that  use  of  a  value- 
based  methodology  also  would  be 
inappropriate.  One  respondent,  in 
particular,  argues  that  although  its 
normal  allocation  methodology  is  based 
on  an  estimate  of  relative  sales  value, 
such  a  methodology  is  inappropriate 
under  general  accoimting  principles. 
According  to  the  respondents.  Cost 
Accounting:  A  Managerial  Emphasis 
(Homgren  and  Foster  1987)  [Cost  ’ 
Accounting)  indicates  that  use  of  value- 
based  allocations  is  discouraged  in  a 
rate-regulated  setting  because  “it  is 
circular  reasoning  to  use  selling  prices 
as  a  basis  for  determining  a  selling 
price.’’  Tbe  respondents  argue  that  if  the 
Department  uses  its  normal  value-based 
allocation  of  pineapple  fiuit  costs, 
dumping  margins  would  fluctuate 
because  of  changes  in  juice  and 
concentrate  prices. 

All  four  respondents  argue  that  a 
value-based  allocation  is  also  legally 
impermissible  under  the  precedent 
established  in  IPSCO  v.  United  States, 
965  F.2d  1056  (Fed.  Cir.  1992).  The 
respondents  contend  that  in  IPSCO  the 
Court  of  Appeals  for  the  Federal  Circuit 
held  that  value-based  allocations 
inappropriately  shift  costs  actually 
incurred  with  respect  to  one  co-product 
onto  another  co-product.  Furthermore, 
Dole  and  Malee  suggest  that  a  value- 
based  allocation,  wMch  would  resiilt  in 


values  being  assigned  to  the  various 
parts  of  the  pineapple  (i.e.,  the  shell,  the 
core,  the  ends,  and  the  cylinder),  is 
inappropriate  because  they  themselves 
do  not  assign  values  to  the  various  parts 
of  the  fioiit  and  because  pineapples  are 
purchased  in  their  entirety  on  a  per- 
kilogram  basis. 

Finally,  the  respondents  argue  that  a 
value-based  methodology  would 
provide  a  loophole  for  companies  to 
manipulate  dumping  margins. 

According  to  the  respondents,  a 
company  could  reduce  CPF  prices  in 
non-comparison  markets  or  in  the  U.S. 
market,  or  could  increase  prices  of  non¬ 
subject  merchandise,  any  of  which 
actions  would  reduce  the  relative  sales 
value  of  the  subject  merchandise, 
thereby  resulting  in  a  reduction  of 
allocated  costs.  A  reduction  in  allocated 
costs,  according  to  respondents,  would 
result  in  some  comparison  market 
models  surviving  a  below-cost  sales  test 
or  in  a  reduction  of  constructed  value 
when  comparison  market  models 
remain  below  cost. 

The  petitioners  argue  that  Department 
precedent  supports  the  use  of  the 
respondents’  normal  cost  allocation 
methodologies  for  calculating  COP  and 
CV.  See,  e.g..  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
and  Certain  Cut-To-Length  Carbon  Steel 
Plate  from  Korea,  48  FR  37176  (July  9, 
1993)  (Department  adjusted  the 
submitted  data  to  reflect  information 
calculated  under  the  respondent’s 
normal  accoimting  system).  The 
petitioners  contend  that  respondents’ 
normal  allocation  methodologies  have 
been  accepted  by  the  comptmies’ 
auditors  as  reasonable  and,  in  turn,  have 
been  used  to  produce  audited  financial 
statements  which  are  relied  upon  by 
lenders,  shareholders,  and  Thai  tax 
authorities.  Accordingly,  the  petitioners 
argue,  the  respondents’  normal 
allocation  methodologies  must  have 
some  factual  basis  to  them  or  they 
would  not  be  accepted  by  these  parties. 

With  respect  to  the  one  respondent’s 
argument  that  general  accounting 
principles  discourage  the  use  of  value- 
based  cost  allocations  in  regulatory 
pricing  situations,  the  petitioners  note 
that  the  reference  to  the  Homgren  and 
Foster  text  is  misplaced  in  this 
investigation  because  the  CPF  industry 
is  not  regulated.  The  petitioners  agree, 
however,  that  if  the  CPF  industry  were 
regulated,  sales  value  allocations  might 
be  distortive  because  prices  would  not 
be  set  by  the  marketplace. 

In  admtion,  the  petitioners  argue  that 
the  Department  should  not  consider  the 
respondents’  weight-based  allocation 
methodology  as  an  acceptable 
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alternative  to  their  normal  fruit  cost 
allocation  methodologies.  In  previous 
cases,  petitioners  note,  the  Department 
has  recognized  that  weight-based 
allocations  may  be  inappropriate.  See, 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  and 
Alloy  Steel  Wire  Rod  from  Canada,  59 
FR 18791, 18795  (April  20, 1994) 
(Department  determined  that  weight 
was  an  inappropriate  allocation  basis, 
stating  that  the  “use  of  tonnage  to 
allocate  melt  shop  costs,  as  petitioner 
suggests,  would  result  in  the  same  cost 
per  ton  regardless  of  the  grade  of  steel”). 
Furthermore,  the  petitioners  note  that 
none  of  the  respondents  use  the 
submitted  wei^t-based  methodology  in 
their  normal  course  of  business,  nor  do 
they  use  it  for  any  internal  decision¬ 
making.  The  petitioners  claim  that  if  the 
submitted  allocation  was  acciuate,  the 
respondents  would  certainly  maintain 
internal  reports  showing  such  a  weight- 
based  allocation,  yet  they  do  not.  In 
addition,  the  petitioners  state  that  they 
are  not  aware  of  any  CPF  producer 
anywhere  that  allocates  fniit  costs  based 
on  weight  in  its  normal  accoimting 
system.  (The  petitioners  acknowledge 
using  weight  as  the  basis  for  calculating 
fruit  costs  for  tax  purposes,  but  note  that 
their  financial  and  cost  accoimting 
systems  use  value-based  allocations, 
the  petitioners  argue  that,  contrary  to 
the  respondents’  claims,  the  use  of  a 
weight-based  allocation  for  tax  purposes 
does  not  establish  it  as  an  industry 
standard  practice.) 

Additionally,  the  petitioners  claim 
that  a  weight-based  allocation  does  not 
make  sense  in  situations  such  as  this 
one  where  the  respondents’  production 
processes  assign  values  to  various  parts 
of  the  pineapple,  depending  upon  the 
product  being  produced,  i.e.,  CPF  or 
juice  products.  As  a  result,  it  makes  no 
sense  to  use  a  voliune-based  allocation 
ratio  to  calculate  costs  of  production  for 
products  that  are  produced  using  a 
value-based  production  process. 

The  petitioners  eugue,  therefore,  that  a 
value-based  allocation  is  appropriate  for 
use  in  the  instant  investigation  where 
the  raw  material  has  different  parts  with 
very  different  values.  The  petitioners 
cite  Cost  Accounting  at  534  (Homgren, 
5th  ed.  1980)  for  the  proposition  that 
“(tjhe  majority  of  accountants  *  *  * 
support  allocation  in  proportion  to  some 
measvue  of  the  relative  revenue¬ 
generating  power  identifiable  with  the 
individual  products.”  Furthermore,  the 
petitioners  argue  that  IPSCO  is  not 
controlling  in  the  instant  proceeding 
because  the  facts  in  IPSCO  are 
significantly  different  from  the  facts  in 
this  investigation. 


Finally,  the  petitioners  maintain  that 
the  potential  diunping  consequences 
suggested  by  the  respondents  are 
illogical.  No  company  would  decrease 
prices  of  subject  merchandise  in  non¬ 
subject  countries  in  order  to  affect  the 
dumping  margins  in  the  United  States 
because  this  would  reduce  profits  in 
those  countries.  Neither  would  a 
company  reduce  U.S.  prices  in  an 
attempt  to  reduce  dmnping  margins 
because  they  would  risk  increasing 
these  margins.  The  petitioners  argue 
that  the  respondents  would  not  increase 
concentrate  prices,  to  allocate  fruit  costs 
away  from  subject  merchandise  because 
this  would  adversely  affect  their  market 
share. 

DOC  Position 

The  legislative  history  of  the  CXDP 
statute  states  that  “in  determining 
whether  merchandise  has  been  sold  at 
less  than  cost  (the  Department)  will 
employ  accounting  principles  generally 
accepted  in  the  home  market  of  the 
coimtry  of  exportation  if  (the 
Department)  is  satisfied  that  such 
principles  reasonably  reflect  the 
variable  and  fixed  costs  of  producing 
the  merchandise.”  H.R.  Rep.  No.  571, 
93d  Cong.,  1st  Sess.  71  (1973). 
Accordingly,  the  Department’s  practice 
is  to  adhere  to  an  individual  firm’s 
recording  of  costs  in  accordance  with 
GAAP  of  its  home  country  if  the 
Department  is  satisfied  that  such 
principles  reasonably  reflect  the  costs  of 
producing  the  subject  merchandise.  See, 
e.g..  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  from 
South  Africa,  60  FR  22556  (May  8, 1995) 
(“The  Department  normally  relies  on 
the  respondent’s  books  and  records 
prepared  in  accordance  with  the  home 
coimtry  GAAP  unless  these  accounting 
principles  do  not  reasonably  reflect  the 
COP  of  the  merchandise”).  The 
Department’s  practice  has  been 
sustained  by  the  GIT.  See,  e.g.,  Laclede 
Steel  Co.  V.  United  States,  SUp  Op.  94- 
160  at  21-25  (CTT  October  12, 1994) 

(CIT  upheld  the  Department’s  decision 
to  reject  the  respondent’s  reported 
depreciation  expenses  in  favor  of 
verified  information  obtained  directly 
from  the  company’s  financial  statements 
that  was  consistent  with  Korean  GAAP). 

Normal  accounting  practices  provide 
an  objective  standard  by  which  to 
measure  costs,  while  allowing  the 
respondents  a  predictable  basis  on 
which  to  compute  those  costs.  However, 
in  those  instances  where  it  is 
determined  that  a  company’s  normal 
accoimting  practices  result  in  an 
unreasonable  allocation  of  production 
costs,  the  Department  will  make  certain 
adjustments  or  may  use  alternative 


methodologies  that  more  accurately 
captme  the  costs  incurred.  See,  e.g.. 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  from 
Japan,  57  FR  21937,  21952  (May  26, 

1992)  (Department  adjusted  a 
company’s  U.S.  further  manufacturing 
costs  because  the  company’s  normal 
accounting  methodology  ^d  not  result 
in  an  accurate  measiue  of  production 
costs). 

In  the  instant  proceeding,  the 
respondents  want  the  Department  to 
reject  their  normal  allocation 
methodologies  in  favor  of  alternative 
methodologies  reported  during  the 
investigation.  As  noted,  however,  the 
Department’s  practice  is  to  rely  on  a 
respondent’s  books  and  records 
prepared  in  accordance  with  its  home 
country  GAAP  unless  these  accoimting 
principles  do  not  reasonably  reflect 
costs  associated  with  production  of  the 
subject  merchandise.  As  a  result,  before 
analyzing  any  alternative  allocations  or 
accounting  methodologies  reported  by  a 
respondent  during  the  proceeding,  the 
Department  will  determine  whether  it  is 
appropriate  to  use  the  respondent’s 
normal  allocation  methodolomes. 

In  the  instant  proceeding,  therefore, 
the  Department  examined  whether  each 
respondent’s  normal  fruit  cost  allocation 
methodology  was  reasonable.  In 
examining  each  respondent’s  books  and 
records  at  verification  we  found  that 
each  company  had  used  its  recorded 
fruit  cost  allocation  methodology  for  at 
least  a  number  of  years.  Furthermore, 
we  found  no  evidence  that  each 
respondent  had  not  relied  historically 
upon  its  recorded  allocation  percentages 
to  compute  its  production  costs.  In 
addition,  evidence  on  the  record,  i.e., 
audited  financial  statements,  indicates 
that  each  respondent’s  normal 
allocation  methodology  was  accepted  by 
its  independent  auditors.  Given  the 
auditors’  acceptance  of  the  respondent’s 
financial  statements  and  any  lack  of 
evidence  to  the  contrary,  we  conclude 
that  each  respondent’s  normal 
allocation  methodology  is  consistent 
with  generally  accepted  accounting 
principles  practiced  in  Thailand. 

Given  the  fact  that  each  respondents’ 
allocation  methodology  is  consistent 
with  'Thai  GAAP,  we  will  accept  each 
respondent’s  normal  allocation 
methodology  unless  the  methodology 
results  in  allocations  that  do  not 
reasonably  reflect  the  costs  associated 
with  production  of  CPF.  The 
respondents  have  argued  that  their 
normal  allocation  methodologies  do  not 
reasonably  reflect  costs  because  the 
methodologies  were  designed  to  achieve 
certain  managerial  goals  as  opposed  to 
providing  accurate  cost  information. 
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While  the  reasons  cited  by  the 
respondents  for  employing  the 
allocation  methodologies  may  have  been 
factors  in  their  selection,  this  does  not 
necessarily  make  such  methodologies, 
or  the  resulting  allocations, 
unreasonable. 

In  Hercules,  Inc.  v.  United  States,  673 
F.  Supp.  454  (CIT  1987),  for  example, 
the  Court  upheld  the  Oepartment’s 
decision  to  rely  on  COP  information 
from  respondent’s  normal  financial 
statements  maintained  in  conformity 
with  GAAP.  The  respondent,  SNPE,  had 
argued  that  the  accelerated  depreciation 
method  employed  in  its  financial 
statements  and  records  was  for  tax 
purposes  and  did  not  accurately  reflect 
SNPE’s  actual  costs.  Consequently, 

SNPE  submitted  recalculated 
depreciation  expenses  under  a  straight- 
line  methodology.  The  Department 
rejected  SNPE’s  alternate  ^location 
methodology,  which  was  based  on 
unverifiable  allegations  that  straight-line 
depreciation  methodology  would  more 
acciuately  reflect  the  actual  costs,  in 
favor  of  the  information  contained  in 
SNPE’s  verified  normal  records  and 
audited  financial  statements.  See 
Hercules,  673  F.  Supp.  at  490-91. 

In  the  instant  investigation,  the 
respondents’  arguments  that  their 
normal  allocation  methodologies  are 
based  on  certain  managerial  goals  and 
therefore  do  not  accurately  reflect  actual 
costs  are  similarly  impersuasive.  An 
accounting  methodology  designed  to 
achieve  certain  managerial  goi^s  does 
not  necessarily  imply  that  the  employed 
methodologies  result  in  an  unreasonable 
reflection  of  costs,  particularly  where  a 
company’s  accounting  methodology  had 
been  approved  by  independent  auditors. 
In  addition,  as  discussed  in  the 
paragraphs  below  concerning  the 
respondents’  alternative  allocation 
methodologies,  the  respondents  have 
failed  to  demonstrate  that  their 
unverifiable  alternative  methodologies 
are  a  more  reliable  source  of  reasonable 
fruit  cost  allocations  than  their  verified 
books  and  audited  financial  records. 

•  Based  on  the  foregoing,  we  have 
adjusted  Malee’s,  SAICO’s,  and  'I'lPCO’s 
submitted  fruit  costs  to  reflect  the 
allocations  as  calculated  and  verified 
under  each  company’s  normal 
accoimting  system.  Their  normal 
allocation  methodologies  are  consistent 
with  Thai  GAAP  and  appear  to 
reasonably  allocate  fruit  costs  to  CPF. 
Furthermore,  the  respondents  have 
provided  insufficient,  if  any,  evidence 
to  the  contrary.  In  addition,  as  discussed 
below,  the  respondents  have  failed  to 
demonstrate  that  their  imverifiable 
alternative  methodologies  are  a  more 
reliable  source  of  reasonable  firuit  cost 


allocations  than  their  verified  books  and 
audited  financial  records. 

Notwithstanding  the  Department’s 
conclusion  that  the  respondents’  normal 
fiuit  cost  allocation  methodologies  are 
in  accordance  with  Thai  GAAP  and  the 
Department’s  rejection  of  the 
respondents’  arguments  concerning  the 
managerial  goals  of  their  normal 
allocation  methodologies,  the 
Department  determines  that  in  light  of 
the  practices  followed  by  the  other  three 
respondents  in  this  investigation,  E>ole’s 
normal  allocation  methodology  results 
in  an  unreasonable  allocation  of  fruit 
costs  to  CPF.  Due  to  the  proprietary 
nature  of  the  facts  at  issue,  our  entire 
analysis  of  Dole’s  normal  allocation 
methodology  is  contained  in  the 
proprietary  version  of  our  conciurence 
memorandum  dated  May  26, 1995. 

Thus,  we  have  determined  that 
because  Dole’s  allocation  does  not 
“reasonably  reflect’’  the  cost  of 
producing  the  merchandise,  we  cannot 
employ  that  allocation  in  our  COP 
analysis.  Given  that  Dole’s  normal 
methodology  results  in  an  imreasonable 
allocation  of  fixiit  costs  to  CPF,  the 
E)epartment  must  determine  what  would 
constitute  a  reasonable  allocation  of 
fiuit  costs.  A  reasonable  fruit  cost 
allocation  methodology  would  be  one 
which  reflects  the  significantly  different 
quality  of  the  fiuit  parts  which  are  used 
in  the  production  of  CPF  versus  those 
which  are  used  in  the  production  of 
juice  products.  One  approach  to 
deriving  such  an  allocation 
methodology  would  be  to  compare  the 
net  realizable  value  of  the  CPF  versus 
juice  products  over  a  period  of  years. 

Net  realizable  value  (NRV)  is  commonly 
defined  as  the  predicted  selling  price  in 
the  ordinary  course  of  business  less 
reasonably  predictable  costs  of 
completion  and  disposal.  See  Cost 
Accounting  at  534.  Ideally,  such  a  NRV 
methodology  would  compare  historical 
cost  and  sales  data  for  pineapple  fruit 
products  over  a  period  encompassing 
several  years  prior  to  the  antidumping 
proceeding  and  also  would  include  data 
for  markets  where  allegations  of 
dumping  have  not  been  lodged. 

While  it  would  have  been  preferable 
to  develop  an  allocation  methodology 
based  on  historical  NRV  data  in  order  to 
reasonably  allocate  Dole’s  firuit  costs  to 
CPF,  we  were  unable  to  do  so  in  this 
investigation  because  the  data  were  not 
available  and  we  did  not  present  Dole 
with  an  alternative  methodology  for 
allocating  fi^iit  costs.  However,  we 
intend  to  do  so  in  any  future 
administrative  reviews  if  an  order  is 
issued.  Cf.  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Fresh  Cut 
Roses  from  Ecuador,  60  FR  7019,  7026 


(February  6, 1995)  (Department 
determined  that  it  would  have  been 
preferable  to  disaggregate  rose  costs  but 
the  data  were  not  available  and  the 
Department  did  not  present  respondents 
with  an  alternative  methodology).  Such 
a  methodology  would  enable  us  to 
reasonably  allocate  Dole’s  fixiit  costs  to 
CPF,  but  would  not  require  them  to 
change  their  method  of  recordkeeping. 

Given  the  fact  that  the  record  in  this 
investigation  does  not  contain  the  data 
necessary  to  develop  an  allocation 
methodology  for  Dole  based  on  its 
historical  NRV  data,  for  oiu*  final 
determination,  we  have  allocated  Dole’s 
pineapple  firuit  costs  based  upon  an 
average  of  the  proprietary  fiuit  cost 
allocation  percentages  used  by  Malee, 
SAICO,  and  TIPCO  in  their  normal 
accoimting  systems. 

As  discussed  above,  the  Department’s 
practice  is  to  rely  on  a  respondent’s 
books  and  records  prepared  in 
accordance  with  its  home  coimtry 
GAAP  unless  those  accounting 
principles  do  not  reasonably  reflect 
costs  associated  with  production  of  the 
subject  merchandise.  Although  we  have 
relied  on  Malee’s,  SAICO’s  and  TlPCO’s 
normal  firuit  cost  allocation 
methodologies  and  have  based  Dole’s 
firuit  costs  upon  the  other  three 
respondents’  normal  fruit  cost  allocation 
methodologies,  we  also  will  address  the 
respondents’  alternative,  weight-based 
allocation  methodologies. 

Each  of  the  respondents  have  eirgued 
that  a  weight-based  methodology  is 
appropriate  in  the  context  of  this 
investigation  because  it  is  based  on  a 
non-distortive,  neutral,  physical 
criterion,  i.e.,  weight.  We  believe, 
however,  that  allocating  the  cost  of 
pineapple  evenly  over  the  weight  is  not 
supportable.  Using  weight  alone  as  the 
allocation  criteria  sets  up  the  illogical 
supposition  that  a  load  of  shells,  cores, 
and  ends  cost  just  as  much  as  an  equal 
weight  of  trimmed  and  cored  pine.apple 
cylinders.  Significantly,  the  use  of 
physical  weighting  for  allocation  of  joint 
costs,  i.e.,  in  this  case  the  cost  of  the 
pineapple  fruit,  may  have  no 
relationship  to  the  revenue-producing 
power  of  the  individual  products.  Thus, 
for  example,  if  the  joint  cost  of  a  hog 
were  assigned  to  its  various  products  on 
the  basis  of  weight,  center-cut  pork 
chops  would  have  the  same  unit  cost  as 
pigs’  feet,  lard,  bacon,  ham,  and  so  forth. 
Fabulous  profits  would  be  shown  for 
some  cuts,  although  losses  consistently 
would  be  shown  for  other  cuts.  See  Cost 
Accounting:  A  Managerial  Emphasis  at 
533. 

Much  like  the  hog  in  the  previous 
example,  the  pineapple  is  comprised  of 
various  parts,  i.e.,  the  cylinder,  core. 
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shells,  etc.,  with  significantly  different 
uses  and  values.  Because  the  parts  of  the 
pineapple  are  not  interchangeable  when 
it  comes  to  CPF  versus  juice  production, 
it  would  be  imreasonable  to  value  all 
parts  equally  by  using  a  weight-based 
allocation  methodology. 

We  also  note  that  authoritative 
accounting  literature  provides  examples 
of  cost  allocations  in  the  canning 
industry  dependent  on  two  factors,  a 
quantitative  factor  and  a  qualitative 
factor.  See  Management  Accountants’ 
Handbook  (Keller  4th  ed.)  at  11:13, 
citing  “Cost  and  Sales  Control  in  the 
Canning  Industry”,  N.A.C.A.  Bulletin, 
Vol.  36  (November  1954)  at  376.  The 
output  of  finished  products  can  be 
captured  in  the  quantitative  measure, 
wUch  is  used  to  allocate  the  direct 
preparation  labor  costs  and  other  costs 
directly  related  to  the  quantity  of  raw 
fruit  processed.  The  difference  in  the 
relative  quality  of  the  fioiit  used  in  each 
product  is  reflected  in  a  qualitative 
factor,  which  is  used  to  allocate  the 
purchase  cost  of  raw  materials  among 
products.  The  various  grades  or  parts  of 
the  fruit  are  assigned  a  factor  reflective 
of  the  quality  of  the  fruit  used  for  each 
product.  With  all  of  this  in  mind,  we 
believe  it  is  inappropriate  to  allocate 
fresh  pineapple  fruit  costs  to  the  various 
pineapple  products  solely  on  the  basis 
of  wei^t. 

The  respondents  have  also  argued  that 
value  considerations  are  inappropriate 
because  the  piuchased  pineapples  have 
a  vmiform  value  throughout  and, 
therefore,  the  cost  of  pineapple  properly 
should  be  allocated  based  on  consiuned 
weight.  Based  on  verification  testing 
and  our  review  of  the  record  in  this 
case,  however,  we  believe  that  CPF 
producers  strive  first  to  maximize 
production  of  the  more  valuable  canned 
fruit  products  and  second,  to  maximize 
revenue  from  the  remaining  raw 
material  through  the  production  of  juice 
and  concentrate.  As  such,  the 
respondents  place  a  higher  value  on  the 
raw  material  which  may  be  used  in  the 
production  of  subject  merchandise.  As 
evidence  of  this,  we  noted  that  the 
respondents  pay  a  lower  price  to 
pineapple  suppliers  that  deliver  small 
fruit.  Though  two  shipments  may 
contain  in  total  the  same  weight  of  fresh 
pineapple,  a  vendor  that  delivers 
smaller  fruit  will  be  paid  less  than  one 
that  delivers  fruit  of  a  larger  size.  This 
is  because  the  smaller  pineapples  will 
yield  a  smaller  cylinder  of  quality 
pineapple  fruit  which  can  be  used  in 
CPF  production. 

Accordingly,  we  reject  respondents’ 
claim  that,  although  it  is  true  that 
during  the  POI  the  sales  value  of  canned 
pineapples  was  higher  on  a  per- 


kilogram  basis  than  that  of  juice  or 
concentrate,  that  does  not  mean  that  the 
pineapples  used  to  make  the  canned 
pineapples  were  more  expensive  than 
those  used  to  make  the  jviice  or 
concentrate.  We  do  acknowledge  that 
the  purchased  quantities  of  small  fruit 
used  exclusively  in  juice  production 
were  not  significant  during  the  POI,  but 
the  existence  of  a  “penalty”  for  small 
fruit  indicates  a  lower  value  for  such 
items. 

As  discussed  above,  the  respondents 
have  also  claimed  that  a  value-based 
allocation  methodology  is  legally 
impermissible  pursuant  to  IPSCO. 
Contrary  to  the  respondents’  arguments, 
however,  IPSCO  is  not  controlling  in 
this  case.  Nor  does  IPSCO  stand  for  the 
proposition  that  in  every  instance  value- 
based  allocations  are  legally 
impermissible. 

IPSCO  involved  the  Department’s  use 
of  an  appropriate  methodology  for 
allocating  costs  between  two  grades  of 
steel  pipe.  There  were  no  physical 
differences  between  the  two  grades  of 
pipe,  only  differences  in  quality  and 
market  value.  IPSCO,  965  F.2d  at  1058. 
Furthermore,  the  same  materials,  labor, 
and  overhead  went  into  the 
manufacturing  lot  that  yielded  both 
grades  of  pipe.  Id.  Given  these  facts,  the 
Department,  in  its  final  determination, 
allocated  production  costs  equally 
between  the  two  grades  of  pipe.  The 
Department  reasoned  that  because  they 
were  produced  simultaneously,  the  two 
grades  of  pipe  in  fact  had  identical 
production  costs.  Id.  The  CIT  rejected 
the  Department’s  allocation 
methodology,  reasoning  that  it  did  not 
accoimt  for  differences  in  value  between 
the  two  grades  of  pipe.  On  appeal,  the 
Court  of  Appeals  for  the  Federal  Circuit 
held  that  the  CIT  erred  by  substituting 
its  own  construction  of  a  statutory 
provision  for  the  reasonable 
interpretation  made  by  the  Department, 
i.e.,  identical  production  costs.  Id.  at 
1061. 

While  the  Court  of  Appeals  noted  that 
the  CIT’s  instructions  to  allocate  costs 
based  on  relative  value  in  IPSCO 
resulted  in  an  unreasonable  circular 
methodology  [i.e.,  because  the  value  of 
the  pipe  became  a  factor  in  determining 
cost  which  became  the  basis  for 
measuring  the  fairness  of  the  selling 
price  of  pipe),  nowhere  did  the 
appellate  court  indicate  that  use  of  an 
allocation  methodology  based  on 
relative  value  was  legally 
impermissible.  On  the  contrary,  IPSCO 
suggests  that  the  coiuls  will  defer  to  the 
Department’s  preference  for  reliance  on 
respondents’  normal  allocation 
methodologies,  particularly  where  there 
are  significant  differences  in  the  raw 


materials,  i.e.,  the  use  of  the  cylinder  in 
production  of  CPF  and  the  use  of  the 
shells,  cores,  and  ends,  in  production  of 
juice  and  concentrate,  as  well  as 
differences  in  processing,  labor  and 
overhead.  Our  reasoning  here  is 
consistent  with  IPSCO  as  well  as  the 
applicable  legislative  history.  As  a 
result,  respondents’  reliance  on  IPSCO 
is  misplaced.  We  also  find  the 
respondents’  references  to  the 
inappropriateness  of  value-based 
allocations  in  a  rate-regulated 
environment  to  be  irrelevant  because 
there  is  no  evidence  on  the  record  to 
suggest  that  either  the  subject 
merchandise  or  the  juice  products  are 
sold  in  a  rate-regulated  environment. 

We  have  also  considered  the 
respondents’  comments  regarding 
potentially  undesirable  consequences  of 
a  value-based  allocation  and  find  that 
such  scenarios  are  imHkely  to  actually 
take  place.  However,  as  with  any 
allocation  methodology  chosen  by  the 
Department,  there  exists  the  potential 
for  respondents  to  manipulate  the 
allocations  in  opposition  to  the 
Department’s  intent.  The  respondents’ 
argmnent  that  it  will  be  possible  to 
reduce  the  dumping  margin  by  reducing 
their  prices  of  subject  merchandise  in 
the  United  States  and  increasing  their 
prices  of  non-subject  merchandise  is 
misleading.  Because  it  would  he  most 
reasonable  to  base  measures  of  net 
realizable  value  upon  long  term 
historical  data,  it  is  unclear  how 
respondents  could  use  this  information 
to  restructure  their  past  results. 
However,  the  Department  would,  of 
course,  continue  to  review  this 
information  closely  through  the 
administrative  review  process.  Thus,  we 
believe  that  this  scenario  is  imlikely  as 
such  action  would  likely  result  in  lower 
profits  on  subject  merchandise  sales 
(possibly  raising  theidumping-margin) 
and  reduced  market  share  for  non¬ 
subject  merchandise.  We  also  believe  it 
would  be  inappropriate  for  the 
Department  to  choose  a  particular 
course  of  action  based  on  an  argument 
that  in  its  essence  states,  if  the 
Department  picks  a  particular 
methodology  we,  the  respondents,  will 
teike  advantage  of  loopholes  in  that 
methodology. 

Finally,  we  disagree  with  the 
respondents’  claim  that  petitioners’  use 
of  a  weight-based  allocation  for  fruit 
cost  establishes  that  method  as  industry 
standard  practice.  The  fact  that  the 
petitioners  use  weight  as  a  basis  for 
income  tax  purposes  is  not  persuasive. 
We  also  note'the  dichotomy  in 
respondents’  reasoning  that  their  own 
tax  (and  book)  methodology  must  be 
rejected,  while  argmng  that  petitioners 
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tax  accounting  records  should  be 
controlling.  We  also  note  that  the 
respondents  did  not  provide  any 
examples  of  companies  that  use  weight- 
based  fruit  cost  allocations  as  the  basis 
for  financial  or  managerial  reporting. 

Comment  7 

Each  respondent  claims  that  its 
normal  accounting  method  of  allocating 
certain  costs  incurred  prior  to  the  split- 
off  point  of  the  CPF  and  juice 
production  lines  results  in  distortive 
and  inappropriate  cost  of  production 
figures. 

The  petitioners  argue  that  the 
Department  should  rely  on  the 
respondent  companies’  normal 
accoimting  for  these  costs. 

DOC  Position 

Because  of  the  proprietary  nature  of 
this  item,  we  have  addressed  the  parties’ 
comments  and  analyzed  the  issue  in 
detail  in  our  proprietary  concurrence 
memorandum.  For  TIPCO,  SAICO,  and 
Malee,  our  determination  was  to 
allocate  the  costs  following  the 
companies’  normal  methodology  for 
allocating  pineapple  fruit  costs.  For 
Dole,  we  allocated  the  costs  using  the 
average  of  the  other  three  respondents’ 
normal  frxdt  cost  allocation  percentages, 
consistent  with  our  determination  in 
Comment  6  above. 

Company  Specific  Issues 
Dole 

Comment  8 

The  petitioners  argue  that  the 
methodology  used  by  the  Department  in 
its  preliminary  determination  to 
calculate  a  dumping  margin  for  Dole 
based  on  an  estimated  quantity  of  its 
U.S.  sdes  of  Thai-origin  merchandise  is 
biased.  Specifically,  the  petitioners 
contend  ^at  this  methodology  fails  to 
take  into  account  the  fact  that  prices 
vary  within  UPC  categories  because 
Dole’s  Philippine-sourced  merchandise 
is  sold  at  a  lower  price  than  its  Thai- 
sourced  merchan^se.  In  order  to  apply 
a  methodology  that  is  less  distortive  and 
more  acexurate,  the  petitioners  assert  that 
the  Department  should  calculate  one 
overall  Thai-to-Philippine  shipment 
ratio  and  apply  this  ratio  to  the  total 
amount  of  potential  imcollectible 
dumping  duties  (PUDD)  calculated  for 
all  UPC  codes. 

Dole  asserts  that  no  possible 
distortion  could  arise  from  the 
methodology  used  by  the  Department  in 
its  preliminary  determination.  Although 
prices  vary  within  a  given  UPC  code. 
Dole  argues  that  there  is  no  correlation 
between  the  sales  price  and  the  country 
of  origin  because  the  selling  price  is 


based  on  contract  prices  and  standard 
price  lists  that  do  not  distinguish 
between  Philippine-  and  'Thai-sourced 
merchandise.  Therefore,  Dole  asserts 
that  any  possible  dumping  attributable 
to  imports  from  'Thailand  is  directly 
related  to  the  volume  of  imports  soiuced 
from  Thailand. 

DOC  Position 

We  agree  with  Dole,  in  part.  At 
verification  we  confirmed  that  Dole  sells 
both  its  Thai-  and  Philippine-origin 
merchandise  at  the  same  price  in  the 
United  States.  Therefore,  the  petitioners’ 
assertion  that  Dole’s  Philippine-soiuced 
sales  were  sold  at  prices  lower  than  its 
Thai-soiuced  sales  is  unfoimded.  In 
addition,  contrary  to  the  petitioners’ 
assertion,  the  application  of  a  single 
shipment  ratio  to  the  total  PUDD  for  aU 
sales  would  be  distortive  because  this 
approach  assumes  that  the  shipment 
ratio  between  Thai-  and  Philippine- 
sourced  merchandise  is  constant  across 
all  UPCs.  'This  is  not  true.  The  shipment 
data  confirmed  at  verification  shows 
that  the  ratio  of  Thai-  to  Philippine- 
sourced  merchandise  veuied  immensely 
between  UPCs.  'The  petitioners’ 
approach  bliirs  the  vast  differences 
between  these  UPC  shipment  ratios. 

In  order  to  calculate  a  less  than  fair 
value  margin  based  on  an  estimated 
quantity  of  Dole’s  U.S.  sales  of 'Thai- 
origin  merchandise  dming  the  POI,  we 
have  continued  to  weight  average  the 
dumping  margin  for  each  UPC  product 
category  by  the  ratio  of  shipments  of 
subject  merchandise  from  'Thailand  to 
the  total  volume  shipped  frnm  both 
'Thailand  and  the  Philippines  during  the 
last  seven  accoimting  periods  of  1993. 

In  calculating  the  ratios,  we  excluded  all 
negative  shipment  quantities  reported 
by  Dole  because  these  quantities  do  not 
represent  actual  shipments  dining  the 
second  half  of  1993.  Instead,  these 
quantities  reflect  the  reclassification  of 
merchandise  from  one  UPC  category  to 
another. 

Comment  9 

Dole  argues  that  the  Department’s 
preliminary  margin  is  grossly  distorted 
due  to  the  inclusion  of  a  single,  aberrant 
third  country  sale.  Dole  asserts  that  this 
sale  is  outside  the  ordinaiy  course  of 
trade  and  should  be  excluded  from  the 
Department’s  calculation  of  FMV  for  the 
following  reasons:  (1)  The  sale  was  of  a 
product  type  sold  only  once  in  the  third 
country  market  during  the  POI;  (2)  the 
sale  constituted  a  negligible  portion  of 
the  third  country  database;  (3)  the  sale 
was  not  to  a  regular  customer;  (4)  the 
terms  of  sale  were  uncommon  for  the 
third  country  market;  and  (5)  the  selling 
price  was  abnormally  high  when 


compared  to  the  average  selling  price  for 
other  products  of  the  same  can  size 
during  the  POI. 

In  addition  Dole  argues  that  if  it  were 
subject  to  an  antidumping  order,  it 
would  not  need  to  raise  its  U.S.  prices 
or  lower  its  German  prices  to  avoid  the 
imposition  of  dumping  duties. 

Therefore  Dole  asserts  that  no  purpose 
would  be  served  by  an  antidumping 
duty  order  if  it  were  to  be  based  on  this 
sale.  In  support  of  its  position  Dole  cites 
Melamine  Chemicals,  Inc.  v.  United 
States.  732  F.2d  924  (Fed.  Cir.  1984) 
{Melamine  Chemicals),  where  the  Court 
of  Appeals  emphasized  that  the  purpose 
of  the  antidumping  law  is  “to 
discourage  the  practice  of  selling  in  the 
United  States  at  L’TFV  *  *  *.  That 
purpose  would  be  ill-served  by 
application  of  a  mechanical  formula  to 
fold  L’TFV  sales  where  none  existed.’’ 

'The  petitioners  argue  that  this  sale  is 
not  outside  of  the  ordinary  course  of 
trade  and  should  be  included  in  the 
calculation  of  FMV.  'The  petitioners 
contend  that  the  terms  of  sale  were  not 
unusual  because  the  same  sales  terms 
were  offered  on  numerous  third  country 
sales  during  the  POI.  In  addition,  the 
petitioners  assert  that  the  customer  was 
regular  because  Dole  made  several  sales 
to  this  same  customer  during  the  POI. 
Finally,  the  petitioners  contend  that 
Dole’s  assertion  that  the  selling  price  for 
this  sale  was  abnormally  high  is 
misleading  because  sales  made  at  prices 
below  the  COP  were  included  in  Dole’s 
calculation  of  the  average  selling  price 
for  this  c€m  size.  'The  petitioners  argue 
that  the  fact  that  this  sale  was  sold  at  a 
higher  price  than  sales  sold  at  prices 
below  the  COP  does  not  provide 
evidence  that  the  price  is  aberrationed. 

DOC  Position 

,  We  agree  with  Dole  that  the  sale  was 
outside  the  ordinary  course  of  trade  as 
defined  in  section  771(15)  of  the  Act 
and  have  excluded  it  from  the 
calculation  of  FMV.  We  agree  with  the 
petitioners  that  the  customer  and  terms 
of  sale  associated  with  this  sale  were  not 
unique.  Further,  Dole’s  reliance  on 
Melamine  Chemicals  is  misplaced. 
Melamine  Chemicals  involved  the  issue 
of  whether  the  Department’s  issuance 
and  application  of  a  regulation 
concerning  exchange  rate  fluctuations 
during  a  less  than  fair  value 
investigation  was  lawful.  Notably,  the 
sentence  immediately  following  the 
ones  quoted  by  Dole  states,  “A  finding 
of  L’TFV  sales  based  on  a  margin 
resulting  solely  from  a  factor  beyond  the 
control  of  the  exporter  would  be  unreal, 
unreasonable,  and  unfair.’’  Melamine 
Chemical.  732  F.  2d  at  933  (emphasis  in 
original).  However,  after  reviewing  all 
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aspects  of  the  sale,  we  have  determined 
that  this  sale  was  outside  of  the  ordinary 
course  of  trade  and  have  excluded  it 
from  the  calculation  of  FMV. 

In  determining  whether  a  sale  is 
outside  the  ordinary  coiurse  of  trade,  the 
Department  does  not  rely  on  one  factor 
taken  in  isolation,  but  rather  considers 
all  of  the  circumstances  particular  to  the 
sale  in  question.  See  Murata  Mfg.  Co.  v. 
United  States.  820  F.  Supp.  603,  606 
(CIT  1993).  Furthermore,  our  analysis  of 
these  factors  is  guided  by  the  purpose  of 
the  ordinary  course  of  trade  provision, 
namely  to  prevent  di’mping  margins 
from  being  based  on  sales  which  are  not 
representative  of  home  market  or  third 
coimtry  sales.  See  Monsanto  Co.  v. 
United  States,  698  F.  Supp.  275,  278 
(CIT  1988).  After  reviewing  all  aspects 
of  this  sale,  we  foimd  the  following 
facts,  taken  as  a  whole,  determinative: 

(1)  Dole’s  single  third  country  sale  of 
this  product  constituted  an  insignificant 
portion  of  its  total  German  sales  volume; 

(2)  the  sale  was  of  a  product  that  was 
sold  only  once  during  the  POI;  (3)  the 
sales  quantity  was  significantly  lower 
than  the  average  sales  quantity  for  the 
POI;  (4)  the  sales  price  was  significantly 
higher  than  the  average  sales  price 
charged  on  other  CPF  products  sold  in 
the  same  can  size  during  the  POI;  (5)  the 
profit  margin  realized  by  Dole  on  this 
particular  sale  was  substantially  higher 
than  the  weighted-average  profit  earned 
on  other  rales  of  CPF  in  this  can  size 
during  the  POI;  and  (6)  there  was  only 
one  customer  for  this  product  in  the 
third  coimtry  market  during  the  POI. 

See  generally  Cemex.  S.A.  v.  United 
States.  Shp  Op.  95-72  at  6-14  (CIT 
April  24, 1995)(factors  considered 
included  lack  of  market  demand, 
volume  of  rales,  rales  patterns,  shipping 
arrangements,  and  relative  profitability 
between  models),  and  Mantex,  Inc.  v. 
United  States,  841  F.  Supp.  1290, 1305- 
09  (CIT  1993)  (factors  considered 
included  volume  and  frequency  of  rales, 
demand,  product  use,  and  relative 
profitability).  The  facts  provide  the  basis 
for  our  finding  that  this  one  rale  was 
outside  the  ordinary  course  of  trade. 

Comment  10 

Dole  argues  that  the  Department’s 
uneven  treatment  of  pre-rale  movement 
and  import  duty  expenses  associated 
with  third  country  and  ESP^ transactions 
in  the  preliminary  determination  was 
unfair  and  at  odds  with  the 
Department’s  policy  of  making  “mirror- 
image  adjustments  to  FMV  emd  ESP  so 
that  they  can  be  fairly  compared  at  the 
same  point  in  the  chain  of  commerce.” 
See  Koyo  Seiko  Co.  v.  United  States,  36 
F.  3d  1565, 1573  (Fed.  Cir.  1994)  (Koyo 
Seiko).  Dole  notes  that  the  antidumping 


statute  provides  for  such  mirror-image 
adjustments  through  the  circumstance 
of  rale  (COS)  adjustment. 

Dole  argues  that  the  Court  of  Appeals 
holding  in  Koyo  Seiko  regarding  &e 
COS  and  ESP  offset  provisions  was  not 
limited  by  its  decision  in  The  Ad  Hoc 
Committee  of  AX-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States.  13  F.3d  398  (Fed.  Cir.  1994)  [Ad 
Hoc  Committee).  Dole  asserts  that  the 
Ad  Hoc  Committee  decision  addressed 
the  issue  of  pre-sale  movement  expenses 
incurred  in  connection  with  home- 
market  rales,  and  only  with  regard  to 
FMV  where  U.S.  price  is  based  on 
purchase  price  sales.  Dole  claims  that  it 
could  not  have  been  the  intent  of 
Congress  for  significant  costs  such  as 
those  incurred  for  ocean  freight  and 
import  duties  to  be  ignored  when  third 
country  sales  are  used  to  calculate  FMV. 

Dole  argues  that  all  import  duty  and 
movement  expenses  incurred  on  its 
third  country  rales  should  be  deducted 
imder  the  COS  provision  as  direct 
expenses  for  the  following  reasons:  (1) 

In  accordance  with  19  CFR  353.56(a)(1), 
there  is  a  bona  fide  difference  in  the 
COS  between  U.S.  and  third  country 
rales  made  on  an  ex-warehouse  basis; 

(2)  movement  and  import  duty  expenses 
are  directly  related  to  the  third  country 
terms  of  s^e  because  the  terms  call  for 
delivery  from  Dole’s  European 
warehouse;  (3)  transportation  costs  are 
variable,  not  fixed,  and  as  such  are 
directly  related  to  sales;  (4)  pre-rale 
warehousing  expenses  are  directly 
related  to  rales  because  it  is  necessary 
to  hold  the  inventory  in  forward 
warehouses  in  order  to  ensure  that  the 
merchandise  is  available  within  the 
delivery  times  required  under  the  terms 
of  the  rales  agreement;  and  (5)  Import 
Policy  Bulletin  94.6  states  that 
movement  expenses  are  a  direct  cost  of 
making  the  sale,  and  are  always 
deducted  from  the  price. 

The  petitioners  argue  that  the 
Department  properly  classified  the 
import  duty  and  movement  expenses 
associated  with  Dole’s  third  country 
rales  made  on  an  ex-warehouse  or 
delivered  basis  as  indirect  selling 
expenses.  The  petitioners  assert  that  the 
costs  incurred  by  Dole  for  duty  and 
movement  expenses  would  have  been 
incurred  whether  or  not  any  individual 
sale  had  ever  taken  place  and,  therefore, 
cannot  be  directly  associated  with 
individual  rales. 

DOC  Position 

In  The  Ad  Hoc  Committee,  the  Court 
held  that  the  Department  could  not 
deduct  home  market  pre-rale  movement 
charges  from  FMV  based  on  its  inherent 
authority  to  apply  reasonable 


interpretations  in  areas  where  the 
antidumping  law  is  silent.  Instead  we 
will  adjust  for  these  expenses  under  the 
COS  provision  of  the  Department’s 
regulations  (19  CFR  353.56).  Piu^uant  to 
the  COS  provision,  the  Department  will 
make  an  adjustment  to  FMV  only  if  the 
expenses  are  determined  to  be  directly 
related  to  the  rales  under  investigation. 
To  determine  whether  pre-rale 
movement  expenses  are  direct,  the 
Department  examines  the  respondent’s 
pre-sale  warehousing  expenses  because 
the  pre-sale  movement  charges  incurred 
in  positioning  the  merchandise  at  the 
warehouse  are  considered,  for  analytical 
purposes,  to  he  linked  in  most  instances 
to  pre-sale  warehousing  expenses.  See, 
e.g..  Ad  Hoc  Committee  ofAZ-NM-TX- 
FL  Producers  v.  United  States.  Slip  Op. 
95-91  at  3-9  (CTT  May  15, 1995). 
Typically  the  Department  treats 
expenses  associated  with  inventory  that 
is  held  for  purposes  of  production 
planning  and  being  able  to  ship  the 
merchandise  quickly  with  a  regular 
turnover  as  indirect  selling  expenses 
because  this  inventory  is  maintained  by 
the  company  as  a  service  to  all 
customers.  See,  e.g..  Carbon  Steel  Wire 
Rod  from  Trinidad  and  Tobago,  46  FR 
43206  (September  22, 1983).  In  limited 
circumstances,  however,  the 
Department  does  recognize  certain  pre¬ 
sale  expenses  as  direct.  For  freight  and 
warehouse  expenses,  those 
circumstances  usually  involve  products 
channeled  or  customized  for  certain 
buyers.  See,  e.g..  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Bar  from  Italy.  59  FR  66921,  66928 
(December  28, 1994)  (allowing  COS 
adjustment  where  pre-rale  warehousing 
expenses  incurred  for  designated 
amount  of  subject,merchandise  with 
certain  specifications  for  particular 
customers);  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Polyethylene  Terephthalate  Film.  Sheet, 
and  Strip  from  Japan.  56  FR  16300, 
16303  (April  22, 1991)  (allowing  COS 
adjustment  for  pre-sale  warehousing 
expenses  found  to  be  directly  related  to 
sales  on  the  basis  that  expenses  were 
incurred  and  reported  for  specific 
products  sold  to  specific  customers); 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Calcium  Aluminate 
Cement,  Cement  Clinker  and  Flux  from 
France,  59  FR  14136  (March  25, 1994) 
(respondent  demonstrated  that  specific 
products  were  held  in  a  warehouse  for 
specific  customers  and  that  the  stock  in 
question  was  only  available  for  rale  to 
those  specific  customers). 

In  the  instant  proceeding.  Dole 
reported  two  types  of  third  country 
warehousing  expenses:  (1)  Those 
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associated  with  moving  the 
merchandise  “in  and  out”  of  the 
warehouse;  and  (2)  warehouse  storage 
charges.  Based  upon  our  review  of  the 
evidence  on  the  record,  we  are  not 
satisfied  that  Dole  has  provided 
evidence  to  substantiate  its  claim  that 
either  pre-sale  warehousing  expense  is 
directly  linked  to  the  sales  imder 
investigation.  These  pre-sale  expenses 
do  not  appear  to  be  direct  expenses  for 
the  following  reasons:  (1)  The  amount  of 
time  that  passes  between  the  date  the 
merchandise  arrives  at  the  European 
warehouse  and  the  date  it  is  shipped  to 
the  third  coimtry  customer;  (2)  in  most 
instances  the  third  coimtry  sales  were 
made  from  inventory,  as  demonstrated 
by  the  fact  that  the  date  of  sale  and  the 
date  of  shipment  are  the  same,  i.e.,  the 
fact  that  the  merchandise  was  sold  from 
inventory  demonstrates  that  the 
warehousing  was  pre-sale;  (3)  the 
merchandise  held  in  the  European 
warehouses  is  not  pie-designated  for 
sale  to  a  specific  customer;  (4)  the 
merchandise  sold  from  inventory  was 
not  specialty  merchandise,  but  instead 
commercial  products  sold  in  the  normal 
course  of  trade  in  Germany;  (5)  the 
merchandise  that  was  held  in  inventory 
was  sold  to  numerous  third  country 
customers  during  the  POl;  (6)  Dole 
incurs  the  cost  of  pre-sale  warehousing 
expenses,  not  the  customer,  i.e.,  these 
expenses  are  not  post-sale  warehousing 
expenses  because  if  they  were  post-sale, 
the  customer  would  have  to  incur  the 
cost  of  the  post-sale  warehousing;  and 
(7)  in  its  questionnaire  response  Dole 
did  not  claim  the  warehouse  storage 
charges  as  direct  selling  expenses; 
rather,  E)ole  characterized  warehouse 
storage  costs  as  indirect  expenses. 

As  noted  above,  pre-sale  movement 
charges  incurred  in  positioning  the 
merchandise  at  the  warehouse  generally 
are  linked  to  pre-sale  warehousing 
expenses.  Therefore,  because  we  have 
foimd  Dole’s  third  coimtry  pre-sale 
warehouse  expenses  to  be  indirect,  the 
expenses  involved  in  moving  the 
merchandise  to  the  warehouse  also  must 
be  indirect.  We  do  not  have  the  option 
of  treating  comparable  expenses  on  U.S. 
sales  as  indirect  in  nature  because  such 
sales  are  ESP  sales,  and  section 
772(d)(2)(A)  of  the  Act  clearly  requires 
the  deduction  of  such  expenses  in 
arriving  at  USP. 

Comment  1 1 

Dole  argues  that  in  the  event  the 
Department  concludes  that  the  third 
country  pre-sale  movement  and  import 
duty  expenses  are  indirect  selling 
expenses,  the  Department  must 
similarly  characterize  identical  U.S. 
movement  and  import  duty  expenses  as 


indirect  expenses.  Dole  asserts  that  19 
CFR  353.56(b)(2)  defines  the  pool  of 
U.S.  expenses  used  to  calculate  the 
“ESP  cap’’  in  the  same  terms  it  uses  to 
define  the  pool  of  third  country 
expenses  subject  to  the  cap.  Therefore, 
Dole  contends  that  the  Department  is 
unjustified  in  categorizing  pre-sale 
movement  expenses  as  “directly 
related’’  to  U.S.  sales  while  finding  the 
same  group  of  expenses  to  be  indirectly 
related  to  third  country  sales. 

The  petitioners  assert  that  under  19 
CFR  353.41(d)(2)(i),  “any  cost  and 
expenses,  and  United  States  import 
duties  incident  to  bringing  the 
merchandise  fit)m  the  place  of  shipment 
in  the  coimtry  of  exportation  to  the 
place  of  delivery  in  the  United  States” 
must  be  subtracted  from  USP.  Therefore, 
the  petitioners  argue  that  under  the  law, 
U.S.  movement  and  duty  expenses 
cannot  be  classified  as  selling  expenses, 
but  instead  must  be  subtracted  directly 
from  USP. 

DOC  Position 

We  agree  with  the  petitioners. 
Pursuant  to  section  772(d)(2)(A)  of  the 
Act,  to  treat  these  expenses  as  indirect 
expenses  would  be  clearly  contrary  to 
the  antidumping  law. 

Comment  12 

Dole  contends  that  the  Department 
made  the  following  clerical  errors  in  its 
preliminary  determination:  (1)  The 
Department  improperly  classified 
import  duty  and  movement  expenses 
associated  with  two  third  country  sales 
made  prior  to  importation  as  pre-sale 
rather  than  post-sale  expenses;  (2)  the 
Department  incorrectly  classified  freight 
expenses  associated  with  moving  the 
merchandise  between  Dole’s  European 
warehouse  and  the  German  customer  as 
pre-sale  rather  than  post-sale  expenses; 
and  (3)  the  Department  inadvertently 
deducted  the  swells  allowance  from 
USP  as  both  a  discount  and  a  warranty 
expense. 

The  petitioners  agree  that  post-sale 
expenses  associated  with  the  third 
country  sales  should  be  treated  as  direct 
expenses. 

DOC  Position 

We  agree  with  Dole,  in  part.  We  have 
correct^  the  errors  noted  in  points  one 
and  two  above  for  the  final 
determination.  Regarding  point  three, 
we  disagree  with  Dole’s  assertion  that 
the  swells  allowance  was  deducted  - 
twice  from  USP.  We  have  examined 
both  the  computer  program  and  Dole’s 
U.S.  database  and  have  concluded  that 
the  swells  allowance  was  not  deducted 
as  a  discount  in  our  preliminary 
determination.  Therefore,  this  expense 


was  properly  deducted  from  USP  just 
once  as  a  warranty  expense  in  our 
preliminary  determination. 

Comment  13 

The  petitioners  argue  that  the 
Department  should  adjust  Dole’s 
submitted  fruit  costs  for  pineapple 
obtained  from  the  company’s  own 
plantations.  The  petitioners  assert  that 
the  Department  should  use  the  costs 
which  were  actually  incurred  during  the 
POI  instead  of  Dole’s  submitted  amount, 
which  represents  an  edlocation  of  the 
annual  plantation  costs.  According  to 
the  petitioners.  Dole’s  methodology  is 
contrary  to  the  Department’s 
questionnaire  requirements  and 
practice.  In  support  of  their  position,  the 
petitioners  refer  to  the  Final 
Determination  of  Stainless  Steel  Bar 
from  Spain,  59  FR  69931,  66938 
(December  28, 1994),  where  the 
Department  stated: 

The  Section  D  questionnaire  clearly  requests 
weighted  average  production  data  based  on 
costs  incurred  during  the  POI.  We  have 
departed  from  this  general  policy  only  when 
unique  circumstances  arise,  such  as  when 
production  did  not  occur  during  the  period 
of  investigation  *  *  *  (A)bsent  strong 
evidence  to  the  contrary,  the  Department 
assumes  that  the  cost  structure  during  the 
POI  is  representative  and  can  be  used  to 
calculate  the  cost  of  production. 

Dole  argues  that  the  Elepartment 
should  accept  its  submitted  calculation 
of  fruit  costs,  as  it  is  appropriate  to  take 
account  of  the  growing  cycle  which 
occurs  at  its  plantations.  According  to 
Dole,  the  majority  of  its  self-grown 
pineapple  was  harvested  in  the  second 
half  of  1994,  yet  more  than  half  of  its 
annual  operating  costs  were  incurred  in 
the  first  half  of  the  year,  during  the  POI. 
Dole  argues  that  the  use  of  actual  costs 
incurred  during  the  POI  would  be 
distortive,  in  relation  to  the  quantity  of 
pineapples  harvested  in  that  period, 
while  the  company’s  submitted  fruit 
costs  reflect  a  proper  matching  of 
expenses  and  production. 

DOC  Position 

We  agree  with  Dole.  The  evidence  on 
the  record  demonstrates  the 
disproportionate  relationship  that  exists 
between  expenses  incurred  and 
pineapples  harvested  under  the 
accounting  methods  practiced  by  Dole’s 
plantations.  Dole  has  presented 
evidence  which  has  led  to  our 
determination  that  unique 
circumstemces  exist  in  this  case,  with 
regard  to  Dole’s  self-grown  pineapples, 
and  it  is  clear  that  the  cost  structure 
during  the  POI  is  not  representative.  As 
noted  by  Dole,  its  annual  accrual  system 
for  plantation  costs  efiectively  ensures 
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an  approximate  relation  between  the 
costs  incurred  and  the  volume  of  bruit 
harvested  during  the  same  period.  The 
company’s  submitted  methodology, 
which  presents  a  similar  allocation, 
does  not  appear  to  be  unreasonable, 
given  the  fluctuation  in  Dole’s  growing 
cycle.  We  therefore  accepted  Dole’s 
submitted  huit  costs,  including  the 
allocation  of  plantation  fruit  costs  based 
upon  the  POI  pineapple  harvest. 

Comment  14 

The  petitioners  claim  that  Dole 
improperly  excluded  pineapple 
purchases  made  on  the  last  day  of  the 
POI  horn  its  huit  cost  calculation.  The 
petitioners  argue  that  this  fruit  was  used 
in  POI  production  and,  therefore,  the 
Department  should  include  this  amovmt 
in  the  calculation  of  Dole’s  COP  and  CV. 

Dole  did  not  object  to  the  petitioners’ 
comments. 

DOC  Position 

We  agree  with  the  petitioners.  COP 
and  CV  should  be  calculated  using  the 
actual  costs  incurred  during  the  POI  and 
the  excluded  pineapple  purchases  were 
used  in  POI  production.  As  a  result,  we 
increased  Dole’s  fruit  costs  by  the 
amoimt  of  the  excluded  pineapple 
purchases. 

Comment  15 

In  its  submission.  Dole  allocated  fixed 
overhead  and  certain  variable  overhead 
costs  to  its  products  in  the  same  manner 
as  in  its  normal  accounting  system.  The 
petitioners  argue  that  the  Department 
should  reallocate  these  overhead  costs 
on  the  basis  of  net  realizable  value.  The 
petitioners  argue  that  Dole  is  unable  to 
track  its  variable  overhead  costs  on  a 
product  Une  basis  and  suggest  that  the 
normal  allocation  methodology  does  not 
use  an  appropriate  activity  base.  The 
petitioners  also  state  that  the 
Department  should  exclude  an  offset  to 
overhead  costs  which  they  claim  was 
improperly  appfied. 

Dole  disagrees  with  the  petitioners’ 
assertions  and  states  that  the  submitted 
allocation  methodology  is  consistent 
with  its  normal  accounting  for  these 
overhead  costs  and  should  be  accepted 
by  the  Department.  Dole  did  not 
comment  on  the  overhead  offset. 

DOC  Position 

We  agree  with  Dole,  in  part.  The 
methodology  used  to  allocate  these 
overhead  costs  is,  in  fact,  used  by  Dole 
in  its  normal  coiirse  of  business.  In 
addition,  the  activity  bases  in  this 
methodology  eue  commonly  used  for 
overhead  allocations  and  present  a 
reasonable  method  of  allocating  these 
expenses.  However,  we  agree  with  the 


petitioners  that  the  overhead  offset  was 
directly  related  to  a  non-subject  product 
line  and  should  not  be  allocated  over  all 
products.  We  therefore  accepted  the 
allocation  methodology  used  by  Dole, 
but  adjusted  the  submitted  overhead 
costs  to  exclude  the  submitted  overhead 
offset. 

Comment  16 

The  petitioners  note  that  the 
Department  calculated  a  standard  case 
quantity  for  tropical  fruit  products  that 
was  less  than  Dole’s  submitted  quantity. 
Since  standard  cases  were  used  by  Dole 
as  an  activity  base  for  allocating  sugar 
and  acid  costs,  the  petitioners  assert  that 
the  Elepartment  should  correct  the 
quantity  of  standard  cases  submitted  by 
Dole.  Also,  the  petitioners  assert  that  the 
standard  case  qiiantity  submitted  for 
concentrate  was  calculated  using 
unverified  estimates  and  should  not  be 
rehed  upon. 

Dole  md  not  conunent  on  this  issue. 
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We  agree  with  the  petitioners,  in  part. 
The  number  of  standard  cases  was 
reviewed  for  all  products  by  the 
Department,  using  Dole’s  normal 
conversion  factors,  and  only  the  amoimt 
of  tropical  fruit  cases  was  foimd  to  be 
incorrect.  We  therefore  adjusted  the 
number  of  standard  cases  used  in  the 
allocation  of  sugar  and  acid  costs  to 
reflect  the  quantity  calculated  by  the 
Department.  We  also  noted  that  this 
error  affects  the  allocation  of  fixed 
overhead,  and  adjusted  the  allocation 
accordingly. 

Conunent 1 7 

The  petiticmers  assert  that  the 
Department  should  revise  Dole’s  other 
materials  costs  to  reflect  the  packing 
medium  actually  used  by  the  company 
in  each  of  its  CPF  products.  The 
petitioners  argue  that,  for  purposes  of 
computing  COP  and  CV,  Dole 
incorrectly  allocated  sugar  and  citric 
acid  costs  over  all  CPF  products, 
including  juice-packed  products  which 
do  not  contain  sugar. 

,  Dole  disagrees  with  the  petitioners 
and  submits  that  the  cost  difference  for 
products  packed  in  juice  and  products 
packed  in  syrup  is  minimal  and  should 
not  be  recognized  in  the  COP  and  CV 
calculations.  Dole  also  argues  that  the 
packing  medium  does  not  affect  the 
pricing  of  its  products  and  refers  to 
petitioners’  own  comments  from  the 
petition:  ‘‘The  difference  in  costs  of 
manufactviring  between  the  various 
forms  and  two  varieties  (juice  packed 
and  syrup  packed)  are  sufficiently 
marginal  to  allow  for  equal  pricing; 
consiimer  preferences  are  not 


sufficiently  pronounced  as  to  support 
price  differentials.”  Based  upon  tffis. 

Dole  argues  that  sugar  and  citric  acid 
unit  costs  were  properly  submitted  for 
all  products,  regardless  of  the  actual 
packing  medium  used. 

DOC  Position 

We  agree  with  the  petitioners  that 
Dole  should  have  reported  packing 
medium  costs  for  each  specific  product. 

It  is  clear  from  a  review  of  the  record 
that  the  syrup  packing  medium  costs 
more  to  produce  than  the  jmce  packing 
mediiun.  We  have  reflected  this  cost 
difference  in  our  revised  COP  and  CV 
figures  for  Dole. 

Comment  18 

Dole  claims  that  the  E)epartment 
should  revise  the  company’s  submitted 
G&A  factor  to  reflect  the  use  of  1994 
financial  data,  provided  at  verification. 

'The  petitioners  did  not  comment  on 
this  issue. 

DOC  Position 

We  disagree  with  Dole.  Dole’s 
submitted  C&A  factor  was  computed 
based  on  1993  financial  data  for  Dole 
Thailand,  Ltd.  (DTL),  and  included  an 
allocation  of  G&A  expenses  incurred  by 
Dole  Food  Company,  Inc.  (DFC)  and 
Dole  Packaged  Foods  Company  (DPF). 

At  verification.  Dole  provided  a  revised 
G&A  factor,  which  was  computed  based 
on  full-year  1994  financial  data.  To 
support  its  revised  calculation.  Dole 
provided  the  Department  with  audited 
financial  statements  for  DFC  and 
unaudited  financial  statements  for  DTL. 
DPF  does  not  prepare  audited  financial 
statements. 

The  Department  normally  computes 
the  G&A  expense  factor  based  on  the 
respondent’s  audited  financial 
statements  for  the  full-year  period  that 
most  closely  corresponds  to  the  POI. 

See,  e.g..  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sweaters  Wholly 
or  in  Chief  Weight  of  Man-Made  Fiber 
from  Hong  Kong,  55  FR  30733  (July  27, 
1990)  (Comment  18).  Audited  financial 
statement  information  provides  us  with 
some  degree  of  assurance  that  an 
independent  party  has  reviewed  the 
respondent’s  accoimting  data  and 
expressed  an  opinion  as  to  its  fairness 
in  reflecting  the  results  of  that 
company’s  operations.  Therefore, 
because  Dole  did  not  provide  1994 
audited  financial  statements  for  DTL, 
we  calculated  the  G&A  factor  using  the 
respondent’s  audited  1993  financial 
statements,  which  we  believe  are  a 
reasonable  surrogate  for  Dole’s  1994 
operations.  See  also  Comment  35  below. 
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Comment  19 

The  petitioners  argue  that  Dole 
improperly  applied  waste  revenues  and 
sugar  refunds  as  offsets  to  G&A 
expenses.  The  petitioners  claim  that 
waste  revenues  should  be  applied  to 
fruit  costs,  reflecting  Dole’s  normal 
accounting  system,  in  the  same  ratio 
that  the  Department  determines  fruit 
costs  should  be  allocated  (see  Comment 
6  above).  Sugar  refunds,  according  to 
the  petitioners,  should  be  applied  to 
materials  costs,  since  sugar  is  a  raw  - 
material.  In  addition^  the  petitioners 
argue  that  sugar  refunds  should  be 
applied  only  to  those  products  to  which 
sugar  and  citric  acid  costs  were 
allocated. 

Dole  did  not  comment  on  this  issue. 
DOC  Position 

We  agree  with  the  petitioners.  It 
would  be  more  appropriate  to  apply 
waste  revenues  to  fruit  costs,  reflecting 
Dole’s  normal  accoimting  system.  It 
would  also  be  more  appropriate  to  apply 
sugar  refunds  to  other  materials  costs, 
since  sugar  is  a  raw  material.  We 
therefore  adjusted  fruit  costs,  other 
materials  costs,  and  G&A  costs  to  reflect 
the  reclassification  of  waste  revenues 
and  sugar  refunds. 

Comment  20 

Dole  argues  that  the  Department 
should  use  the  amount  of  sugar  refunds 
earned  as  an  oflset  in  its  calculation  of 
the  C&A  factor,  rather  than  the  amount 
of  sugar  refunds  received. 
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We  disagree  with  Dole.  We  noted  that 
Dole,  in  its  normal  accounting  system, 
does  not  record  these  refunds  as  earned 
imtil  payment  is  received.  Since  the 
amoimt  of  the  refund  is  uncertain  until 
pajmient  is  received,  this  appears  to  be 
a  reasonable  treatment  and,  therefore, 
we  have  not  adjusted  the  sugar  refund 
oflset  amoimts. 

TIPCO 
Comment  21 

The  petitioners  argue  that  certain 
price  adjustments  reported  as  a 
warranty  claim  should  be  reclassified  as 
a  rebate  in  the  final  determination. 

TIPCX)  argues  that  the  reclassification 
of  the  claim  is  unnecessary  given  its 
insignificant  value.  However,  TIPCO 
asserts  that  the  Department  can 
incorporate  the  claim  as  either  a  rebate 
or  a  warranty  claim. 
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We  agree  with  the  petitioners,  in  part. 
We  agree  that  this  price  adjustment  was 
improperly  reported  as  a  warranty 


claim.  It  is  the  Department’s  practice  to 
allow  only  those  expenses  related  to 
quality-based  complaints  to  be  classified 
as  a  warranty  expense.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Fresh  and  Chilled  Atlantic 
Salmon  from  Norway,  56  FR  7661 
(February  25, 1991).  In  this  instance,  the 
records  do  not  indicate  that  the  price 
adjustments  were  associated  with 
quality  based  complaints. 

We  disagree  with  the  petitioners, 
however,  that  the  price  adjustment 
should  be  treated  as  a  rebate.  A  rebate 
is  a  refund  of  monies  paid,  a  credit 
against  monies  due  on  future  purchases, 
or  the  conveyance  of  some  other  item  of 
value  by  the  seller  to  the  buyer  after  the 
buyer  has  paid  for  the  merchandise.  In 
this  instance,  the  price  adjustment  was 
accounted  for  by  reducing  the  selling 
price  to  the  customer.  Accordingly,  we 
are  treating  these  expenses  as  discounts. 

Comment  22 

TIPCO  argues  that  the  Department 
should  compute  G&A  expenses  for  the 
final  determination  using  the  company’s 
submitted  1994  G&A  ratio  calculation 
for  the  six  months  of  the  POI.  TIPCO 
claims  that  the  Departmmit  should  not 
compute  a  G&A  ratio  based  on  1993 
financial  data  and  apply  that  ratio  to 
1994  CPF  manufacturing  costs  because 
the  company’s  change  in  its  accounting 
for  factory  administrative  costs  would 
make  such  a  calculation  nonsensical. 
Further,  TIPCO  maintains  that 
application  of  a  1993  G&A  ratio  to  1994 
costs  would  double  coimt  factory 
administrative  costs  since  these  costs 
would  be  included  in  both  the 
munerator  and  the  denominator  of  the 
G&A  ratio  calculation.  Lastly,  TIPCO 
argues  that  if  the  Department 
determines  the  company’s  1994  G&A 
ratio  is  imacceptable  because  it  is  based 
on  a  six-month  period,  then  the 
Department  should  compute  G&A 
expenses  based  on  the  unaudited 
fineincial  statement  data  for  the  full-year 
1994  provided  by  TIPCO  at  verification. 

The  petitioners  assert  that,  in  keeping 
with  its  normal  practice,  the  Department 
should  use  TIPCO’s  full-year  1993 
audited  financial  statements  to  compute 
the  company’s  G&A  expense  ratio  for 
the  final  determination. 
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We  have  followed  our  normal  practice 
for  calculating  G&A  expenses  by  using 
TIPCO’s  1993  full-year,  audited 
financial  statements.  See  also  Comment 
35  below.  However,  to  correct  for  any 
possible  distortion  between  1993  and 
1994  costs  due  to  TIPCO’s  change  in 
accounting  classifications,  we  have 
adjusted  the  company’s  1993  G&A  and 


cost  of  sales  figures  for  an  annualized 
estimate  of  factory  administrative  costs 
based  on  amounts  incurred  during  the 
POI.  This  adjustment  would  represent 
our  estimate  of  1993  factory 
administrative  costs  since  the  actual 
1993  cost  figure  is  not  available  from  the 
case  record. 

We  also  adjusted  TIPCO’s  net  interest 
expense  calculation  to  take  into  accoimt 
the  change  to  1993  cost  of  sales  that 
occurred  due  to  the  reclassification  of 
factory  administration  costs  in  1994. 

Comment  23 

TIPCO  states  that  the  Department 
should  accept  the  company’s  reported 
can  weights  for  purposes  of  allocating 
certain  can  production  department 
costs.  'TIPCO  argues  that  cfiflerence 
between  the  can  weights  used  by  TIPCO 
in  the  submission  and  the  POI  can 
weights  obtained  at  verification  are 
insignificant.  Accordii^  to  'TIPCO,  any 
increases  to  weights  associated  with 
certain  can  sizes  will  only  be  offset  with 
decreases  to  weights  for  other  can  sizes. 

The  petitioners  state  that  the 
Department  should  adjust  the  costs  of 
cans  to  incorporate  the  current  weights 
obtained  from  the  production 
department  at  verification 
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We  did  not  adjust  for  the  diflerences 
in  can  weights  since  they  had  an 
immaterial  affect  on  the  cost  of  CPF  sold 
during  the  POI.  In  its  COP/CV 
submission,  TIPCO  used  the  standard 
weight  of  cans  to  allocate  the  can 
production  departments  direct  labor  and 
overhead  costs.  At  verification,  we 
noted  that  the  can  weights  used  to 
allocate  labor  and  overhead  costs  were 
outdated.  Therefore,  we  obtained  can 
weights  specific  to  the  POI.  Although 
we  raised  this  as  an  issue  in  our 
verification  report,  after  reviewing  the 
POI  can  weight  data  obtained  at 
verification,  we  note  that  the  difference 
in  the  reported  weights  has  only  a  slight 
effect  on  CPF  costs  since  can  production 
labor  and  overhead  during  the  POI  were 
insignificant. 

Comment  24 

'TIPCO  states  that  it  properly 
classified  seasonal  labor  costs  as  direct, 
not  indirect,  labor.  'The  only  labor 
classified  as  indirect  was  the  labor 
expense  associated  with  salary  of 
administrative  personnel  who  were 
employed  throughout  the  year  in  a 
supervisory  or  administrative  capacity. 

The  petitioners  have  no  comments  on 
this  issue. 
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We  agree  with  the  respondent  and 
have  accepted  their  classification  of 
seasonal  labor  as  direct  labor  for  the 
final  determination.  Dviring  verification, 
we  traced  the  payroll  records  of  several 
seasonal  production  employees  from 
source  documentation  to  a  specific 
fabrication  cost  item  reported  in  TlPCOs 
income  statement.  We  dien  reconciled 
this  fabrication  cost  item  to  the  amount 
reported  in  the  COP  and  CV  submission. 
During  this  testing,  we  noted  that  TIPCO 
normally  accoimted  for  the  cost  of  the 
seasonal  employees  as  part  of  direct 
labor  costs. 

Comment  25 

The  petitioners  state  that,  at 
verification,  the  Department  discovered 
that  TIPCO  incorrectly  allocated 
electricity  to  certain  pieces  of 
machinery  (e.g.,  electric  generators) 
based  on  horsepower  production  factors 
rather  than  horsepower  consumption 
factors.  According  to  the  petitioners,  the 
Department  should  correct  TlPCO’s 
reported  variable  overhead  costs  for  this 
error. 

TIPCO  states  that  it  has  already  made 
changes  to  accoimt  for  the  electricity 
allocation  issue  foimd  at  verification  in 
a  supplemental  submission. 

DOC  Position 

At  verification,  we  foimd  that  TIPCO 
had  overstated  the  amoimt  of  electricity 
allocated  to  certain  overhead 
departments.  A  supplemental 
submission  that  corrects  the 
misstatement  was  requested  by  the 
Department  and  received  on  February 
28, 1995.  We  reviewed  this  submission 
and  found  the  corrections  to  be 
appropriate.  We  have  used  this 
corrected  data  in  reaching  our  final 
determination. 

Comment  26 

TIPCO  states  that  the  Department 
should  accept  its  submission 
methodology  of  making  a  downward 
adjustment  to  the  cost  of  manufacturing 
to  account  for  certain  revenues  received 
in  connection  with  the  production  of 
subject  merchandise.  If  this  approach  is 
not  accepted,  TIPCO  believes  that  the 
Department  should  make  an  upward 
adjustment  to  prices  pursuant  to  section 
773(a)(4)(B)  of  the  Act. 

The  petitioners  did  not  comment  on 
this  issue. 

DOC  Position 

Because  of  the  business  proprietary 
nature  of  this  item,  we  have  addressed 
TlPCO’s  comment  and  analyzed  the 
issue  in  detail  in  the  proprietary 
concurrence  memorandum.  Our 


determination  was  to  allow  the  revenues 
in  question  as  an  ofiset  to  TTPCO’s 
submitted  COP  and  CV  figures. 

Comment  27 

Both  the  respondent  and  the 
petitioners  raise  certain  issues  regarding 
the  appropriateness  of  the  methods  used 
by  TffCO  to  compute  the  weight  of  its 
pineapple  juice  and  solid  fixiit  for 
purposes  of  allocating  costs. 

DOC  Position 

We  believe  that  the  issues 
surrounding  the  appropriateness  of 
TlPCO’s  weight  calculations  are  moot. 

For  the  final  determination,  TlPCO’s 
fresh  pineapple  costs  were  allocated 
based  on  its  normal  accounting  system 
and  not  on  the  company’s  proposed 
weight-based  methodology.  See 
Conunent  6  above. 

SAICO 
Comment  28 

SAICO  argues  that  the  Department 
should  exclude  certain  U.S.  sales  of 
spoiled  CPF  from  the  calculation  of  any 
dumping  margins,  contending  that  these 
sales  are  aberrational  and  that  claims  for 
spoiled  goods  are  extremely  rare.  SAICO 
cites  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Welded 
Stainless  Steel  Pipe  from  Korea,  57  FR 
53693,  53782  (November  12, 1992) 
where  defective  corrosion-damaged  pipe 
was  excluded  and  the  Final 
Determination  of  Sales  of  Less  Than 
Fair  Value:  Circular  Welded  Non-Alloy 
Steel  Pipe  from  Korea,  57  FR 
42942,42949  (September  17, 1992) 
[Welded  SST  Pipe)  in  which  aberrant 
and  damaged  sales  were  disregarded 
from  the  analysis.  Additionally,  SAICO 
argues,  that  the  Department  normally 
excludes  cancelled  or  returned  sales 
frum  its  margin  analysis.  See  Welded 
SST  Pipe. 

If  the  Department  does  not  exclude 
the  cancelled  sales,  SAICO  argues  that 
the  expenses  associated  with  the 
replacement  shipments  should  be 
treated  as  indirect  selling  expenses 
because  the  circumstances  of  sale 
between  the  U.S.  and  German  market  do 
not  differ.  Treating  the  claim  expenses 
as  a  circumstance  of  sale  adjustment 
would  distort  the  diunping  margin.  If 
the  Depeulment  decides  that  the  indirect 
selUng  expenses  should  apply  only  to 
the  U.S.  market,  SAICO  asserts  that  the 
allocation  of  the  claim  expense  should 
still  be  made  over  all  POI  sales.  To  do 
otherwise  would  assume  that  prices  of 
specific  sales  include  a  full  allowance 
for  aberrational  and  unforeseeable  costs. 

The  petitioners  contend  that  the 
Department  should  adjust  for  the  actual 
costs  inciured  by  SAICO  for  shipment  of 


the  spoiled  merchandise  shipped  to  the 
U.S.  customer.  In  their  proprietary  case 
brief,  the  petitioners  provide  a 
calculation  of  costs  involved  in  this 
process  based  on  all  aspects  of  this 
transaction. 

DOC  Position 

We  agree  with  the  petitioners  that  the 
sales  of  spoiled  merchandise  should  not 
be  treated  eis  cancelled  sales  given  that 
SAICO  received  payment  in  full  for  the 
merchandise.  Instead,  we  are  treating 
the  expenses  associated  with  the 
compensation  for  the  spoiled  sales  as 
warranty  expenses  because  they  were 
associated  with  quahty-based 
complaints.  We  ^located  the  total 
expenses  SAICO  incurred  in  connection 
with  the  spoiled  sales  over  all  sales 
made  to  the  United  States  during  the 
POI. 

'The  expenses  were  not  allocated  over 
total  worldwide  sales  because  the  data 
we  have  appUes  only  to  U.S.  sales;  we 
do  not  know  whether  SAICO  made 
replacement  shipments  for  spoiled  _ 
merchandise  to  any  other  markets 
during  the  POI.  Additionally,  we  do  not 
beUeve  it  would  be  appropriate  to 
allocate  the  expenses  to  the  particular 
spoiled  sales.  SAICO  does  not  have  any 
warranty  programs  in  place,  and 
therefore  its  sales  prices  do  not  reflect 
an  allowance  for  imforeseeable  costs. 

Comment  29 

The  petitioners  interpret  export  bill 
discoimts  as  sales-specific  expenses  that 
were  necessitated  by  the  credit  terms 
that  SAICO  provided  to  certain 
customers.  As  such,  the  petitioners 
argue  that  these  expenses  were  actual 
expenses  SAICO  incurred  on  certain 
sales  and  should  be  treated  as  direct 
selling  expenses. 

SAICO  contends  that  because  there  is 
no  adjustment  to  U.S.  or  foreign  market 
selling  price  for  actual  interest  expenses 
(but  only  imputed  interest  expenses), 
these  expenses  should  not  be  deducted 
firom  U.S.  price. 

DOC  Position 

We  agree  with  SAICO  that  these 
charges  are  included  in  imputed  credit 
expense  and  therefore  should  not  be 
deducted  from  U.S.  price.  Accordingly, 
we  have  not  done  so. 

Comment  30 

SAICO  claims  that,  contrary  to  the 
assertions  in  the  Department’s 
verification  report,  die  company 
produces  syrup  for  CPF  from  a 
combination  of  water,  sugar,  and  citric 
acid.  It  further  maintains  that  pineapple 
juice  is  not  an  ingredient  in  its  packing 
s)rrup  but,  instead,  is  used  only  for  its 
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CPF  products  packed  in  their  “natrual 
juices.”  SAICO  therefore  asserts  that  the 
Department  misstated  in  its  cost 
verification  report  that  the  company 
improperly  omitted  the  cost  of 
pineapple  juice  for  CPF  products 
packed  in  heavy  and  light  svrup. 

The  petitioners  contend  that  the 
Department  should  revise  SAICO’s 
reported  CPF  costs  to  include  the  cost 
of  pineapple  juice  used  in  heavy  and 
light  pa^ng  syrup.  The  petitioners 
believe  that  SAICO’s  cost  of  production 
for  CPF  should  include  the  cost  of  all 
materials  used  to  produce  the 
merchandise,  including  pineapple  juice 
used  for  packing  syrup. 

DOC  Position 

We  have  revised  COP  and  CV  to 
include  an  amoimt  for  the  cost  of 
pineapple  juice  used  in  SAICO’s  heavy 
and  light  packing  syrups.  During 
verification,  we  obtained  documentation 
(verification  exhibits  10  and  15)  that  led 
us  to  conclude  that,  despite  SAICO’s 
claims  to  the  contrary,  the  company  did 
in  fact  use  pineapple  juice  as  an 
ingredient  in  its  heavy  and  light  packing 
syrup. 

Comment  31 

SAICO  argues  that  it  could  not  rely  on 
its  normal  accounting  method  for 
plantation  pineapples  for  two  reasons. 
First,  it  notes  the  fact  that,  at  the  time 
of  its  response  preparation  (as  well  as  at 
the  time  of  verification),  the  company’s 
auditors  had  not  made  their  year-end 
adjustment  for  pineapple  costs.  Thus, 
according  to  SAICO,  essential  data  were 
missing  for  the  company  to  compute  the 
cost  of  plantation  pineapples  imder  its 
normal  system.  Second.  SAICO 
maintains  that,  even  if  the  year-end 
adjustment  could  have  been  made,  the 
adjusting  figure  itself  is  an  aggregate 
amoimt  and  cannot  be  divided  into  the 
materials,  labor,  and  overhead  cost 
elements  that  the  company  was  required 
to  report. 

SAICO  further  argues  that,  in 
determining  the  proper  cost-reporting 
period  for  the  company’s  self-grown 
pineapples,  the  Department  should 
select  the  period  that  captures  to  the 
extent  practicable  the  costs  incurred 
with  respect  to  pineapples  harvested 
during  the  POL  SAICO  maintains  that 
the  pineapple  costs  computed  on  a  18- 
month  period  reasonably  reflect  such 
costs  and  that  the  Department  should 
therefore  rely  on  this  methodology  in  its 
final  determination. 

The  petitioners  argue  that  SAICO’s 
pineapple  production  costs  should  be 
based  on  the  procedures  used  in  the 
company’s  normal  accounting  system. 
Thus,  the  petitioners  maintain  that  the 


Department  should  revise  SAICO’s 
reported  costs  for  self-grown  pineapples 
to  reflect  the  costs  actually  recorded  by 
the  company  during  the  roi,  including 
adjustments  made  by  the  company’s 
auditors. 

DOC  Position 

As  part  of  our  verification  testing,  we 
obtained  and  verified  detailed 
information  relating  to  SAICOs 
pineapple  plantation  costs.  Contrary  to 
SAICOs  assertions  in  its  case  brief,  this 
information  showed  monthly  plantation 
costs,  including  capitalized 
preproduction  costs,  segregated  by  cost 
element.  Moreover,  the  information  is 
sufficient  to  compute  a  POI  estimate  of 
the  year-end  adjustment  made  by 
SAICOs  auditors. 

The  lack  of  the  year-end  auditors 
adjustment  and  separable  cost  elements 
notwithstanding,  SAICO  has  failed  to 
offer  any  reason  why  its  normal 
accoimting  method  should  not  be  used 
to  compute  the  cost  of  its  self-grown 
pineapples.  Nor  has  the  company 
provided  the  Department  wifli 
information  or  analysis  supporting  its 
contention  that  such  a  methodology 
would  be  distortive  for  purposes  of 
computing  the  cost  of  (TF  during  the 
POI.  We  have  therefore  used  the 
plantation  cost  data  obtained  at 
verification  to  recompute  the  cost  of 
SAICOs  self  grown  pineapples  following 
the  company’s  normal  accoimting 
method. 

Comment  32 

SAICO  argues  that  certain  plantation 
cost  adjustments  are  reasonable  and 
necessary  in  order  to  avoid  distorting 
the  cost  of  the  company’s  self-grown 
pineapples  harvested  during  the  POI. 
First,  SAICO  believes  that  it  properly 
excluded  fi'om  total  plantation  costs  all 
of  the  costs  incurred  at  its  three  newest 
plantations — plantation  numbers  7,  8, 
and  9.  Second,  SAICO  states  that  it  is 
more  appropriate  for  the  Department  to 
allocate  the  company’s  plantation 
overhead  costs  based  on  the  direct  labor 
hours  cheuged  to  each  crop  instead  of  on 
land  area  as  reported  in  SAICO’s 
original  COP  and  CV  submission. 

The  petitioners  do  not  specifically 
address  these  adjustments  in  their  case 
or  rebuttal  briefs.  As  a  general  comment, 
however,  the  petitioners  do  argue  that 
the  Department  should  base  the  cost  of 
SAICO’s  self-grown  pineapples  on  costs 
recorded  under  the  company’s  normal 
plantation  accounting  system. 

DOC  Position 

With  respect  to  SAICO’s  exclusion  of 
costs  for  plantations  7,  8,  and  9,  we 
believe  in  principle  that  this  adjustment 


is  consistent  with  the  companys  normal 
method  of  deferring  preproduction  costs 
during  the  pineapple  growing  cycle. 
Diuing  verification,  however,  we  found 
that  plantation  7  had  begun  harvesting 
its  pineapple  crop  during  the  POI. 
Consequently,  in  accordance  with  its 
normal  method  of  accounting  for  self- 
produced  pineapples,  SAICO  had  begun 
recognizing  as  an  expense  the  pineapple 
preproduction  costs  associated  with  the 
harvested  plants.  We  have  therefore 
revised  SAICOs  submitted  fresh 
pineapple  costs  to  account  for  the  POI 
costs  recorded  by  the  company  for 
plantation  7.  In  addition,  we  have 
excluded  the  preproduction  costs 
incurred  at  plantations  8  and  9,  in 
accordance  with  SAICO’s  normal 
accounting  method. 

For  plantation  overhead  costs,  we 
have  accepted  SAICO’s  labor-hour 
allocation  method  to  charge  a  portion  of 
total  overhead  costs  to  non-pineapple 
crops  produced  at  the  plantations.  We 
found  that  SAICO  did  in  fact  normally 
charge  all  of  its  overhead  costs  to 
pineapples  and  none  to  the  other  crops 
produced  at  the  company’s  plantations. 
We  believe  that  this  method 
unreasonably  inflates  the  overhead  costs 
associated  with  pineapple  production 
since  the  overhead  costs  incurred 
generally  relate  to  the  overall  operations 
of  the  plantations.  Moreover,  in  this 
instance,  given  the  labor-intensive 
nature  of  die  plantation  operations  and 
the  fact  that  the  overhead  costs 
correspond  more  closely  with  direct 
labor  hours  than  land  area,  we  believe 
that  SAICO’s  proposed  labor-hour 
allocation  method  represents  an 
acceptable  means  of  charging  overhead 
costs  to  all  plantation  crops  harvested 
during  the  POI. 

Comment  33 

SAICO  argues  that  it  is  appropriate  to 
include  1994  shutdown  costs  as  part  of 
the  calculation  of  fixed  overhead  costs 
for  the  POI.  According  to  SAICO,  the 
1994  shutdown  costs  are  more  closely 
associated  with  the  POI  than  those 
incurred  during  the  1993  shutdown 
period. 

The  petitioners  contend  that  SAICO’s 
production  costs  should  be  based  on  the 
methods  used  by  the  company  in  its 
normal  accounting  system.  According  to 
the  petitioners,  SAICO  shut  down  its 
processing  plant  during  1993  to  prepare 
the  facility  for  production  operations 
during  the  subsequent  months,  that  is, 
until  the  next  shutdown  in  1994.  Thus, 
the  petitioners  maintain  that  the  1993 
shutdown  costs  were  incurred  for  and 
directly  relate  to  production  during  the 
POI,  and  that  the  Department  should 
therefore  adjust  SAICO’s  reported  fixed 
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overhead  costs  to  accoiint  for  shutdown 
costs  under  the  company’s  normal 
methodology. 

DOC  Position 

We  recalculated  SAlCO’s  fixed 
overhead  costs  for  the  POI  based  on  the 
company’s  1993  shutdown  costs  and 
following  its  normal  accounting 
method.  SAICX)  has  historically 
amortized  its  annual  plant  shutdown 
costs  on  a  prospective  basis  over  the 
months  following  the  shutdown  period. 
Despite  this  fact,  SAICO  departed  finm 
its  normal  method  and  amortized 
shutdown  costs  retroactively  for 
purposes  of  its  CXDP  and  CV  response. 
SAICO  offered  no  explanation  for  this 
change  in  methodology  other  than  to  say 
that  Ae  1994  shutdown  costs  were  more 
“closely  associated’’  with  the  POI.  We 
foimd  no  justification  for  this  claim. 
Further,  we  note  the  fact  that  SAlCO’s 
normal  prospective  accounting  method 
was  in  accordance  with  Thai  GAAP 
basis. 

Comment  34 

SAICO  argues  that  the  Department 
should  not  adjust  the  company’s  CPF 
costs  for  a  certain  POI  transaction  that 
the  company’s  own  outside  auditors  did 
not  see  fit  to  reflect  in  SAlCO’s  1994 
interim  financial  statements. 

The  petitioners  argue  that  this  item 
should  have  been  recorded  as  a  loss  in 
SAlCO’s  accoimting  records  and 
reflected  in  the  company’s  reported  COP 
and  CV  figvues. 

DOC  Position 

Because  of  the  business  proprietary 
nature  of  this  item,  we  have  address^ 
the  parties’  comments  and  analyzed  the 
issue  in  detail  in  the  proprietary 
concurrence  memorandum.  Our 
determination  was  to  exclude  the 
transaction  from  SAlCO’s  reported  COP 
and  CV  calculations. 

Comment  35 

SAICO  argues  that  the  Department 
should  use  the  company’s  1993  audited 
finemcial  statement  information  to 
compute  G&A  and  interest  expense  for 
the  final  determination.  SAICO 
maintains  that  the  1994  financial  data 
obtained  by  the  Department  at 
verification  was  unaudited  and 
incomplete.  Specifically,  SAICO  notes 
the  fact  that  the  1994  data  do  not 
contain  information  necessary  to 
compute  the  offsets  for  interest  income, 
trade  receivables,  or  finished  goods 
inventory. 

The  petitioners  contend  that  the 
Department  should  calculate  SAlCO’s 
G&A  and  net  interest  expense  factors 
based  on  the  company’s  1994  financial 
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data  since  this  information  encompasses 
the  six  months  of  the  POI. 
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We  have  used  the  1993  audited 
financial  statements  to  compute  G&A 
and  interest  expense  factors.  The 
Department  normally  computes  G&A 
and  interest  expense  factors  based  on 
SAlCO’s  audited  financial  statement 
information  for  the  full-year  period  that 
most  closely  corresponds  to  die  POI. 
Audited  financial  statement  information 
provides  us  with  some  degree  of 
assurance  that  an  independent  party  has 
reviewed  SAlCO’s  accoimting  data  and 
expressed  an  opinion  as  to  its  fairness 
in  reflecting  the  results  of  that 
company’s  operations.  In  addition,  since 
companies  often  incur  G&A  and  interest 
expenses  sporadically  throughout  the 
fiscal  year,  we  rely  on  the  respondent’s 
full-year  audited  data  to  ensiue  that  oiir 
G&A  and  interest  calculations  capture 
the  expenses  incurred  by  the  company 
over  most,  if  not  all,  of  its  operating 
cycle.  The  full-year  statements  also 
make  certain  that  we  have  considered 
any  year-end  adjusting  entries  made  by 
respondent  to  its  G&A  and  interest 
expenses.  See,  e.g..  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot  Rolled  Carbon 
Steel  Flat  Products,  Certain  Cold  Rolled 
Carbon  Steel  Flat  Products,  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products,  and  Certain  Cut  to  Length 
Carbon  Steel  Plate  from  France,  58  FR 
37125,  37135  (July  9, 1993)  [Certain 
Carbon  Steel  Products  from  France). 

Comment  36 

The  petitioners  state  that,  for  the  final 
determination,  the  Department  should 
increase  SAlCO’s  reported  cost  of 
production  to  include  the  compensation 
paid  by  SAICO  to  its  Board  of  Directors. 
The  compensation  paid  to  the  Board  of 
Directors  was  directly  charged  to 
retained  earnings  and  was  not  recorded 
in  the  income  statement. 

SAICO  did  not  comment  on  this  issue. 
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For  the  final  determination,  we  have 
determined  that  it  is  appropriate  to 
include  the  Board  of  Directors’ 
compensation  in  G&A  costs. 

Comment  37 

SAICO  believes  that  the  Department 
should  revise  its  submitted  values  for 
the  clerical  corrections  and 
modifications  presented  at  the  first  day 
of  verification.  These  modifications 
were:  (1)  A  single  drained  weight  used 
in  the  COP/CV  tables  for  a  specific 
control  number  that  had  been 
incorrectly  stated,  (2)  using  actual  cases 


instead  of  standard  cases  of  finished 
goods  to  calculate  can  and  lid  costs,  and 
(3)  revising  the  total  net  weights  of  the 
CPF  production  used  to  allocate  variable 
overhead  to  correct  for  a  minor  t. 
mathematical  error.  \ - 

The  petitioners  state  that  the 
Department  should  revise  SAlCO’s  cost 
of  production  to  reflect  the  actual  costs 
obtained  during  verification. 
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The  clerical  corrections  and 
modification  were  tested  at  verification 
and  are  appropriate  adjustments.  We 
have  incorporated  the  adjustments  into 
SAlCO’s  COP  and  CV  figures. 

Comment  38 

SAICOs  states  that  the  sugar  ratio 
used  by  the  company  in  its  COP  and  CV 
submission  accmately  reflects  the 
difiering  amounts  of  sugar  required  in 
the  production  of  heavy  and  light  syrup 
products. 

The  petitioners  did  not  comment  on 
this  issue. 

DOC  Position 

We  have  relied  on  SAlCO’s  submitted 
sugar  ratio  for  allocating  sugar  costs 
between  heavy  and  fight  syrup  products 
for  the  final  determination.  SAlCO’s 
sugar  ratio  was  foimd  to  be  an  average 
of  the  daily  sugar  ratio  reported  in  the 
company’s  production  logs.  This  ratio 
was  analyz^  and  tested  at  verification 
with  no  discrepancies  noted. 

Comment  39 

Both  respondent  and  petitioners  raise 
certain  issues  regarding  the 
appropriateness  of  the  methods  used  by 
SAICO  to  compute  the  weight  of  its 
pineapple  juice  and  solid  fruit  for 
purposes  of  allocating  costs. 

DOC  Position 

We  believe  that  the  issues 
surrounding  the  appropriateness  of 
SAlCO’s  weight  calculations  are  moot. 
For  the  final  determination,  SAlCO’s 
fi«sh  pineapple  costs  were  allocated 
based  on  its  normal  accounting  system 
and  not  on  the  company’s  proposed 
weight-based  methodology.  See 
Comment  6  above. 

Malee 

Comment  40 

Malee  argues  that  the  Department 
should  exclude  from  its  less  than  fair 
value  calculation  certain  additional 
ocean  fi«ight  and  demurrage  expenses  it 
incurred  on  some  of  its  sales  to  the 
United  States.  It  asserts  that  it  has 
already  been  reimbursed  in  part  for 
these  expenses  by  its  freight  forwarder 
and  states  that  it  will  be  reimbursed  in 


29570 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


full.  Further,  Malee  contends  that  in 
prior  cases  the  Department  has  not 
included  expenses  where  the 
respondent  was  seeking  reimbursement 
for  the  expense.  See,  e.g..  Certain 
Internal-Combustion,  Industrial  Forklift 
Trucks  from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  3167,  3179  Qanuary  28, 
1992)  [Forklift  Trucks  from  Japan). 

DOC  Position 

We  agree  with  Malee  that  these 
expenses  should  be  excluded  from  our 
calculations.  In  Forklift  Trucks  from 
Japan,  the  Department  had  no  evidence 
on  the  record  that  the  respondent’s 
insurance  company  had  rejected  its 
claim,  or  that  it  would  not  be 
reimbursed  in  part  or  in  full,  for 
expenses  associated  with  stolen  trucks. 
In  that  instance,  the  Department 
determined  that  lack  of  this  evidence 
was  not  dispositive  that  reimbursement 
would  not  occur,  and  thus  the  expenses 
were  not  treated  as  direct  selling 
expenses. 

In  this  case,  at  verification  we  found 
evidence  that  Malee  was  to  be' 
reimbursed  by  its  freight  forwarder  for 
the  demurrage  charges.  We  examined 
Malee’s  records  and  confirmed  that  it 
has  already  been  reimbursed  in  part  for 
these  expenses.  Documents  on  the 
record  indicate  that  Malee  will  be  fully 
reimbursed  for  the  remaining  balance  of 
the  charges. 

Comment  41 

Malee  argues  that  the  Department 
should  exclude  certain  interest  expense 
which  was  reported  as  a  bank  charge  in 
its  sections  B  and  C  responses.  This 
expense  represents  the  interest  expense 
for  delayed  payment. 

Malee  states  that  since  the 
Department’s  only  use  for  interest 
expenses  in  the  sales  response  is  for 
calculating  the  interest  rate  to  be  used 
for  the  imputed  credit  expenses,  the 
Department  does  not  include  a 
company’s  actual  interest  expenses  as  a 
direct  expense.  Moreover,  this  interest 
expense  for  late  payment  is  already 
included  in  Malee’s  interest  expense 
reported  in  the  COP/CV  databases  and 
thus  has  been  double  coimted.  As  a 
result,  the  interest  expense  for  late 
pa)mient  should  be  removed  as  a  direct 
adjustment  fi-om  the  sales  listing. 

The  petitioners  argue  that  similar  to 
other  direct  expenses,  the  late  payment 
expense  is  an  expense  incurred  by 
Malee  for  sales  of  CPF  to  its  customers; 
therefore,  the  petitioners  contend  that 
this  expense  should  be  deducted  as  a 
direct  expense.  The  petitioners  claim 
that  because  this  expense  is  charged  by 
Malee’s  bank  for  late  payment  after 


Malee  has  already  received  payment 
from  the  bank,  it  is  not  included  in  the 
imputed  credit  expense. 

ZXX7  Position 

We  agree  with  the  petitioners  that  this 
interest  expense  should  be  deducted  as 
a  direct  expense  because  this  is  a 
transaction  specific  bank  charge. 

Because  Malee  received  pa)rment  before 
it  incurred  this  expense,  it  is  not 
captured  by  our  imputed  credit  cost. 
Fukhermore,  Malee’s  concern  regarding 
double  counting  of  late  payment 
expenses  is  not  substantiated  because 
we  do  not  have  dociunents  on  the 
record  demonstrating  that  this  expense 
was  recorded  as  an  interest  expense  in 
Malee’s  accoimting  records. 

Accordingly,  we  continue  to  treat  this 
expense  as  a  bank  charge. 

Comment  42 

The  petitioners  argue  that  the 
Department  should  adjust  Malee’s 
submitted  factory  overhead  costs  to 
include  an  amount  for  foreign  exchange 
gains  or  losses  incurred  on  purchases  of 
machinery  depreciated  over  a  7.5  year 
period.  Additionally,  the  petitioners 
argue  that  the  Department  should  adjust 
factory  overhead  by  removing  an  offset 
for  reimbursement  of  em  overpayment 
on  a  machine  purchase. 

Malee  agrees  with  the  petitioners  that 
fixed  overhead  should  be  adjusted  for 
the  depreciation  effect  of  the  foreign 
exchange  gains  or  losses,  but  suggests 
that  these  amoimts  should  be 
depreciated  over  five  years.  Malee  did 
not  comment  on  the  reimbursement 
offset. 

DOC  Position 

We  agree  with  the  petitioners,  in  part. 
Since  the  foreign  exchange  gains  or 
losses  relate  directly  to  machinery 
purchases,  we  consider  it  appropriate  to 
include  them  in  the  basis  of  the  assets. 
Therefore,  we  adjusted  Malee’s  fixed 
overhead  costs  to  include  the 
depreciation  effect  of  the  foreign 
exchange  gains  or  losses.  We  calculated 
the  revised  depreciation  expense  using 
the  five-year  useful  life  suggested  by 
Malee,  which  is  a  reasonable  period  for 
the  company’s  equipment.  Also,  we 
removed  the  reimbursement  offset  from 
the  overhead  calcvdation  as  the 
company’s  normal  record-keeping 
included  this  item  in  other  income.  We 
believe  this  is  a  reasonable  treatment  for 
a  minor  reimbursement.  Malee’s 
reclassification  of  this  item  to  a  credit  in 
fixed  overhead  does  not  represent  a 
more  precise  treatment,  since  the 
company  did  not  identify  the  credit  to 
the  specific  machine  or  even  to  the 
specific  group  which  uses  this 


machinery.  Therefore,  we  reclassified 
this  credit  to  the  other  income  account, 
in  accordance  with  Malee’s  normal 
accounting  treatment. 

Comment  43 

Malee  argues  that  the  activities  of  its 
parent  company.  Boon  Malee,  are  not 
related  to  the  production  of  the  subject 
merchandise  and.  therefore,  its  G&A 
expenses  should  not  be  included  in  the 
G&A  factor  calculation.  To  support  this 
position,  Malee  refers  to  the  Certain 
Carbon  Steel  Products  from  France,  58 
FR  at  37136,  where  the  Department 
agreed  that  the  G&A  expenses  of  a 
parent  company  whose  activities  were 
not  related  to  production  of  the  subject 
merchandise  should  not  be  used  in 
place  of  those  of  the  company  actually 
producing  the  subject  merchwdise. 

The  petitioners  claim  that  the  G&A 
factor  should  be  revised  to  include  1993 
G&A  expenses  inciured  by  Malee’s 
parent  company.  They  argue  that  since 
Boon  Malee  is  a  holding  company  with 
no  operations,  its  G&A  expenses  should 
be  included  in  Malee’s  calculation. 
Malee’s  cite  firom  Certain  Carbon  Steel 
Products  from  France  is  misplaced, 
according  to  the  petitioners.  They  assert 
that  the  Department  decided  to  base  its 
G&A  factor  on  the  financial  records  of 
the  producer,  which  included  an 
allocation  of  the  parent  company’s  G&A 
expenses. 

DOC  Position 

We  agree  with  the  petitioners.  We 
noted  that  Malee  is  the  only  directly- 
owned  active  subsidiary  of  Boon  Malee, 
which  is  a  holding  company  that  has  no 
operations.  In  addition,  we  noted  that 
Boon  Malee’s  G&A  expenses  eue  related 
to  a  building  that  it  rents  to  Malee.  As 
discussed  in  Certain  Carbon  Steel 
Products  from  France,  the  Department’s 
general  approach  to  calcvilating  a  G&A 
factor  is  to  use  Malee’s  G&A  expenses, 
along  with  an  allocation  of  G&A 
expenses  from  the  parent  company.  58 
FR  at  37136;  See  also  Camargo  Correa 
Metals  V.  United  States,  Slip  Op.  93-163 
at  18  (GIT  August  13, 1993).  'Therefore, 
we  included  Boon  Malee’s  G&A 
expenses  in  our  adjusted  calculation  of 
Mdee’s  G&A  factor. 

Comment  44 

The  petitioners  argue  that  we  should 
revise  Malee’s  submitted  G&A  expenses 
to  include  inventory  write-downs  made 
during  the  year.  'These  adjustments  are 
normally  recorded  by  Malee  to  cost  of 
sales.  According  to  the  petitioners, 
write-downs  are  a  period  expense, 
similar  to  G&A  expenses,  and  thus 
should  be  reported  as  part  of  the  fully- 
absorbed  cost  of  products  sold  during 
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the  period.  The  petitioners  argue  that 
both  inventory  write-downs  and 
inventory  write-offs  have  the  same 
function  of  recognizing  losses  of  future 
revenue  and  thus  should  be  treated  the 
same  for  COP. 

Malee  argues  that  inventory  write¬ 
downs  are  not  a  cost  of  production  emd 
should  not  be  included  in  COP.  It 
claims  that  the  only  effect  of  these 
adjustments  is  on  die  value  of  inventory 
for  balance  sheet  purposes,  and  on  cost 
of  goods  sold  for  income  statement 
purposes.  Further,  Malee  iurgues  that 
there  is  a  fundamental  difference 
between  COP  and  cost  of  goods  sold  and 
states  that  the  effect  of  su^  revaluation 
is  self-cancelling  over  time.  Malee 
claims  that  these  write-downs  are  a 
method  of  absorbing  losses  more 
gradually  as  inventory  declines  in 
expected  market  value. 

DOC  Position 

We  agree  with  the  petitioners  that  the 
inventory  write-downs  should  be 
reflected  in  Malee’s  production  costs. 
During  verification,  we  noted  that 
inventory  write-downs  are  a  normal, 
recurring  period  adjustment  made 
annually  by  Malee.  Also,  we  agree  with 
the  petitioners  that  such  adjustments  are 
part  of  the  fully-absorbed  cost  of  goods 
sold  and  should  be  included  in  the 
calculation  of  COP  and  CV.  We 
therefore  adjusted  the  G&A  factor 
calculation  to  include  the  amoimt  of 
inventory  write-downs. 

Comment  45 

Malee  asserts  that  certain  proprietary 
payments,  applied  as  offsets  to  COM, 
should  be  determined  based  upon  the 
amoimts  earned  rather  than  the  amounts 
received  during  the  POL  It  claims  that 
it  is  more  appropriate  to  match  the 
income  earned  during  the  POI  with  the 
expense  incurred.  It  would  be 
inappropriate,  according  to  Malee,  to 
use  the  amounts  received  during  the 
POI,  since  they  relate  to  production  in 
a  prior  period. 

The  petitioners  did  not  comment  on 
this  issue. 

DOC  Position 

We  agree  with  Malee,  in  part.  We 
noted  that  certain  proprietary  payments 
are  accrued  at  the  time  production 
occurs  and  the  payment  is  effectively 
earned.  However,  we  noted  that  other 
payments  are  not  recorded  as  earned 
imtil  a  letter  is  received  confirming  the 
amoimt  to  be  paid  to  Malee.  This  letter 
is  normally  received  after  the 
production  is  completed.  We  agree  with 
Malee  that  the  actual  receipt  date  is  a 
function  of  timing  and  cash  flow  and 
has  no  relationship  to  the  production 


occurring  in  that  same  period. 

Therefore,  we  adjusted  the  offset 
amounts  to  reflect  the  payments  earned 
during  the  POI  rather  ^an  the  amounts 
received  by-Malee  during  the  same 
period. 

Comment  46 

Malee  asserts  that  the  Department 
should  recalculate  COP  and  CV  using 
the  can  and  lid  costs  which  were 
submitted  to  the  Department  at  the  start 
of  verification  as  a  correction  of  an 
error. 

The  petitioners  claim  that  the 
revisions  submitted  at  the  start  of 
verification  should  not  have  been 
accepted  by  the  Department.  These 
corrections  adjusted  per  kilogram  costs 
by  a  significant  percentage,  according  to 
the  petitioners.  They  argue  that  the 
explanation  provided  for  this  error  was 
inadequate  and  should  not  have  been 
accepted  by  the  Department. 

DOC  Position 

We  agree  with  Malee.  We  reviewed 
Malee’s  explanation  for  its  submitted 
cost  revisions,  which  are  described  in 
the  March  1, 1995,  submission,  and 
considered  it  to  be  reasonable.  During 
verification,  we  reconciled  the  revised 
can  and  lid  costs  to  stock  reports  and  to 
the  general  ledger.  Therefore,  we 
accepted  these  costs  for  purposes  of 
calculating  COP  and  CV. 

Comment  47 

Malee  states  that  the  Department, 
should  recalculate  COP  and  CV  using 
the  verified  drained  weight/net  weight 
ratios,  which  were  submitted  at  the  start 
of  verification.  It  also  requests  that  the 
Department  calculate  the  interest  offset 
using  the  consolidated  financial 
statements,  as  discussed  at  verification. 

The  petitioners  did  not  comment  on 
these  issues. 

DOC  Position 

We  agree  with  Malee.  We  have  used 
the  submitted  and  reviewed  drained 
weight/net  weight  ratios  to  calculate 
fiuit  costs  and  we  used  the  consolidated 
financial  statements  to  calculate  CV 
interest  expense. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  CPF  from  Thail^d,  as  defined 
in  the  “Scope  of  the  Investigation” 
section  of  this  notice,  that  are  entered, 
or  withdrawn  fi-om  warehouse,  for 
consumption  on  or  after  January  11, 
1995,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register.  The  Customs  Service 


shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amount 
by  which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Weighted- 

Producer/manufacturer  exporter  average 

maroHi 


FTC  Notification 


In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  causing  material  injury,  or  threat  of 
material  injury,  to  the  industry  in  the 
United  States,  within  45  days.  If  the  ITC 
determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
the  proceeding  will  be  terminated  and 
all  securities  posted  will  be  refunded  or 
cancelled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  duty  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered,  or 
withdrawn  fiom  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4), 

Dated:  May  26, 1995. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-13695  Filed  6-2-95;  8:45  am) 
BILUNG  C006  3S10-OS-P 

[A-670-639] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Partial-Extension  Steel  Drawer 
Slides  With  Rollers  From  the  People’s 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  June  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Michelle  Frederick, 

Office  of  Antidumping  Investigations, 
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Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  482-5288 
or  (202)  482-0186,  respectively. 

Prelminary  Determination 

We  preliminarily  determine  that 
certain  partial-extension  steel  drawer 
slides  with  rollers  (drawer  slides)  from 
the  People’s  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  “Suspension  of  Liquidation*’ 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  November  21, 1994, 
[Initiation  of  Antidumping  Duty 
Investigation:  Certain  Partial-Extension 
Steel  Drawer  Slides  with  Rollers  from 
the  People’s  Republic  of  China  (PRC),  59 
FR  60773  (November  28, 1994) 

[Initiation  of  Drawer  Slides  from  the 
PRQ),  the  following  events  have 
occurred: 

On  November  30, 1994,  Guangdong 
Metals  and  Minerals  Import  and  Export 
Group  Corporation  (GDMC),  identified 
itself  as  an  exporter  of  the  subject 
merchandise  during  the  period  of 
investigation  (POI). 

On  I^ember  15, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  Commerce 
(the  Department)  of  its  prelimin^ 
determination  that  there  is  a  reasonable 
indication  that  the  drawer  slides 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  the  PRC  that  are 
alleged  to  be  sold  at  less  than  fair  value. 

Ott  December  20, 1994,  we  sent  a 
survey  to  the  PRC’s  Ministry  of  Foreign 
Trade  and  Economic  Cooperation 
(MOFTEC)  emd  the  China  Chamber  of 
Commerce  for  Machinery  and 
Electronics  Products  Importers/ 
Exporters  (the  Chamber)  requesting  the 
identification  of  drawer  slides 
producers  and  exporters,  and 
information  on  production  and  sales  of 
drawer  slides  exported  to  the  United 
States.  MOFTEC  did  not  respond  to  this 
survey. 

We  did,  however,  receive  a  response 
to  the  survey  on  January  6, 1995,  from 
the  Chamber.  The  Chamber  indicated 
that  it  could  not  confirm  whether  any 
PRC  company  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI.  On  December  23,  and  30, 1994, 
we  received  letters  from  Hangzhou 
Metals,  Minerals,  Machinery  and 


Chemicals,  Import/Export  Corp.  and 
Liaoning  Machinery  Import  &  Export 
Corporation,  respectively.  Both  of  these 
companies  indicated  that  although  they 
were  named  in  the  petition,  they  did  not 
produce  or  export  drawer  slides  diuing 
the  POI.  On  January  3, 1995,  two 
companies,  Tai  Ming  Metal  Products 
Co.,  Ltd.  (Taiming),  and  Sikai  Hardware 
&  Electronic  Equipment  Manufacturing 
Co.,  Ltd.  (SHEEM),  which  were  not 
named  in  the  petition,  identified 
themselves  as  exporters  of  the  subject 
merchandise  to  the  United  States  during 
the  POI. 

Based  on  the  foregoing  information, 
on  January  19, 1995,  the  Department 
sent  full  questioimaires  including 
Attachment  I  (dealing  with  claims  for 
Market  Oriented  Industry  (MOI)  status) 
and  Attachment  II  (dealing  with  claims 
for  Separate  Rates),  to  MOFTEC  and  the 
Chamber.  'The  Department  requested 
that  the  questionnaire  be  transmitted  to 
all  companies  that  produce  drawer 
slides  for  export  to  the  United  States 
and  to  all  companies  that  exported 
drawer  slides  to  the  United  States 
diuing  the  POI.  Although  requested,  the 
Department  never  received  confirmation 
that  either  MOFTEC  or  the  Chamber  had 
forwarded  the  questionnaire.  The 
Department  sent  questionnaires  to  the 
thm  identified  respondents  (j.e., 

GDMC,  Taiming  and  SHEEM)  on 
Janua^  19, 1995. 

On  February  10, 1995,  the  Department 
received  Section  A  responses  from 
GDMC,  Taiming  and  SHEEM. 
Supplemental  information  regarding 
Section  A  was  provided  at  the 
Department’s  request  on  March  28, 

1995. 

On  February  10, 1995,  Taiming 
requested  that  it  be  allowed  to  exclude 
certain  Exporter  Sales  Price  (ESP) 
transactions  of  drawer  slides  given  that 
these  sales  constituted  a  negligible 
portion  of  its  sales  during  the  POI.  On 
February  21, 1995,  the  Department 
issued  a  decision  memorandum  granting 
Taiming’s  request.  (See  Memorandum  to 
Barbara  R.  Stafford  from  the  Team  dated 
February  21, 1995,  on  file  in  Room  B— 
099,  U.S.  Department  of  Commerce.) 

On  March  10, 1995,  we  received 
responses  to  the  remaining  sections  of 
our  questionnaire  from  the  three 
respondents.  Supplemental  information 
requested  by  the  Department  was 
received  on  May  2, 1995.  The  petitioner 
filed  comments  on  all  responses 
submitted  by  the  respondents  on  March 
2  and  24,  and  May  8, 1995. 

On  March  30, 1995,  the  Department 
requested  the  parties  to  submit  publicly 
available  published  information 
concerning  surrogate  country  selection 
and  factors  of  production  valuation  for 


drawer  slides.  The  Department  also 
requested  parties  to  identify  those 
surrogate  countries  which  produce 
merchandise  comparable  to  the  subject 
merchandise.  On  April  27  and  May  4, 
1995,  the  petitioner  and  respondents 
submitted  the  information  and 
comments  on  these  issues. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  May  17, 1995,  the  respondents 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  its  f^al  determination  until 
135  days  after  the  date  of  publication  of 
an  affirmative  preliminary 
determination  in  the  Federal  Register. 
Pursuant  to  19  CFR  353.20(b),  because 
our  preliminary  determination  is 
affirmative,  and  no  compelling  reasons 
for  denial  exist,  we  are  granting 
respondents’  request  and  postponing  the 
final  determination. 

Scope  of  Investigation 

The  subject  merchandise  in  this 
investigation  is  certain  partial-extension 
steel  drawer  slides  of  any  length  with 
rollers.  A  drawer  sUde  is  composed  of 
two  separate  drawer  slide  rails.  Each  rail 
has  screw  holes  and  an  attached 
polymer  roller.  The  polymer  roller  may 
or  may  not  have  ball  bearings.  The 
subject  drawer  slides  come  in  two 
models:  European  or  Low-Profile  and 
Over-Under  or  High-Profile.  The  former 
model  has  two  opposing  rails  that 
provide  one  channel  along  which  both 
rollers  move  and  the  latter  has  two 
opposing  rails  that  provide  two 
channels,  one  for  each  roller.  For  both 
models  of  drawer  slides,  the  two 
opposing  rails  differ  slightly  in  shape 
depending  on  whether  the  rail  is  to  be 
affixed  to  the  side  of  a  cabinet  or  the 
side  of  a  drawer.  A  rail  may  also  feature 
a  flange  for  affixing  to  or  aligning  along 
the  bottom  of  a  drawer. 

Drawer  slides  may  be  packaged  in  an 
assembly  pack  with  two  drawer  slides; 
that  is,  four  rails  with  their  attached 
rollers,  or  in  an  assembly  pack  with  one 
drawer  slide;  that  is,  two  rails  with  their 
attached  rollers;  or  individually;  as  a 
drawer  slide  rail  with  its  attached  roller. 
An  assembly  pack  may  or  may  not 
contain  a  packet  of  screws. 

Not  included  in  the  scope  of  this 
investigation  are  linear  ball  bearing  steel 
drawer  slides  (with  ball  bearings  in  a 
linear  plane  between  the  steel  elements 
of  the  slide),  roller  bearing  drawer  slides 
(with  roller  bearings  in  the  wheel), 
metal  box  drawer  slides  (slides  built 
into  the  side  of  a  metal  or  aluminum 
drawer),  full  extension  drawer  slides 
(with  more  than  fom  rails  per  pair),  and 
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industrial  slides  (customized,  high- 
precision  slides  without  polymer 
rollers). 

The  subject  merchandise  is  currently 
classifiable  under  subheading 
8302.42.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

It  may  also  be  classified  imder 
9403.90.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  ouir 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  May  1, 
1994,  through  October  31, 1994. 

Applicable  Statue  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department’s  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994’ 

Separate  Rates 

Each  of  the  responding  Chinese 
companies  has  requested  a  separate, 
company-specific  rate.  Taiming  and 
SHEEM  are  joint  ventmes  which  were 
established  in  China  in  1990  and  1993, 
respectively.  Taiming  is  a  joint  venture 
between  a  Chinese  collective  (which  the 
respondent  claims  has  no  government 
ownership),  a  privately  owned  Hong 
Kong  Company,  and  a  privately  owned 
Taiwanese  company.  TTie  joint  venture 
owns  both  the  production  and  export 
facilities  used  to  manufacture  and 
export  the  drawer  slides  it  sells  to  the 
United  States.  SHEEM  is  a  joint  venture 
between  a  privately-owned  Chinese 
company  (i.e.,  owned  by  individuals) 
and  a  Hong  Kong  company.  This  joint 
venture  also  owns  both  the  production 
and  export  facilities  used  to 
manufacture  and  export  the  drawer 
slides  it  sells  to  the  United  States. 

According  to  GDMC’s  business 
license  it  is  “owned  by  all  the  people”. 
As  stated  in  the  Final  Determination  of 
Sales  at  Less  than  Fair  Value:  Silicon 
Carbide  from  the  People’s  Republic  of 
China  59  FR  22585,  22586  (May  2, 1994) 
{Silicon  Carbide],  and  the  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Furfuryl  Alcohol  from  the 
People’s  Republic  of  China  60  FR  22545 
(May  8, 1995)  {Furfuryl  Alcohol), 
ownership  of  a  company  by  all  the 
people  does  not  require  the  application 
of  a  single  rate.  Accordingly,  each  of  the 
three  respondents  is  eligible  for 
consideration  for  a  separate  rate. 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  to  be  entitled  to  a 
separate  rate,  the  Department  analyzes 
each  exporting  entity  imder  a  test 


arising  out  of  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People’s  Republic  of  China  56 
FR  20588  (May  6, 1991)  {Sparklers]  and 
amplified  in  Silicon  Carbide.  Under  the 
separate  rates  criteria,  the  Department 
assigns  separate  rates  in  nonmarket 
economy  cases  only  if  respondents  can 
demonstrate  the  absence  of  both  de  jure 
and  de  facto  governmental  control  over 
export  activities. 

1.  Absence  of  De  Jure  Control 

The  respondents  in  this  investigation 
have  submitted  a  number  of  documents 
to  demonstrate  absence  of  de  jure 
control.  Taiming  and  SHEEM  each 
submitted  the  “Law  of  the  People’s 
Republic  of  China  on  Chinese-Foreign 
Contractual  Joint  Ventures”  (April  13, 
1988).  The  articles  of  this  law  authorize 
joint  venture  companies  to  make  their 
own  operational  and  managerial 
decisions.  They  also  submitted  the 
“Foreign  Trade  Law  of  the  PRC”  (May 
12, 1994)  which  grants  autonomy  to 
foreign  trade  operators  in  management 
decisions  and  establishes  accountability 
for  their  own  profits  and  losses. 

CDMC  submitted  four  enactments 
indicating  that  the  responsibility  for 
managing  enterprises  “owned  by  all  of 
the  people”  is  with  the  enterprises 
themselves  and  not  with  the 
government.  These  are  the  “Law  of  the 
People’s  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,”  adopted  on  April  13, 1988, 
{1988  Law]  and  the  “Regulations  for 
Tremsformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,”  approved  on  August  23, 
1992  {1992  Regulations];  “Foreign  Trade 
Law  of  the  PRC”  (May  12, 1994);  and 
the  “Temporary  Provisions  for 
Administration  of  Export 
Commodities,”  approved  on  December 
21, 1992,  {Export  Provisions].  In  April 
1994,  the  State  Council  enacted  the 
“Emergent  Notice  of  Changes  in  Issuing 
Authority  for  Export  Licenses  Regarding 
Public  Quota  Bidding  for  Certain 
Commodities  {Quota  Measures]. 

The  1988  Law  and  1992  Regulations 
shifted  control  of  enterprises  owned  by 
all  the  people  from  the  government  to 
the  enterprises  themselves.  The  1988 
Law  provides  that  enterprises  owned 
“by  the  whole  people”  shall  make  their 
own  management  decisions,  be 
responsible  for  their  own  profits  and 
losses,  choose  their  own  suppliers,  and 
purchase  their  own  goods  and  materials. 
The  1988  Law  also  has  other  provisions 
which  support  a  finding  that  such 
enterprises  have  management 
independence  fi'om  the  government  in 
making  management  decisions.  The 
1992  Regulations  provide  that  these 


same  enterprises  can,  for  example,  set 
their  own  prices  (Article  IX);  make  their 
own  production  decisions  (Article  XI); 
use  their  own  retained  foreign  exchange 
(Article  XII);  allocate  profits  (Article  II); 
sell  their  own  products  without 
government  interference  (Article  X); 
make  their  own  investment  decisions 
(Article  Xm);  dispose  of  their  own 
assets  (Article  XV);  and  hire  and  fire 
their  employees  without  government 
approval  (Article  XVII).  The  Export 
Provisions  indicate  those  products  that 
may  be  subject  to  direct  government 
control.  Drawer  slides  do  not  appear  on 
the  Export  Provisions  list  nor  on  the 
Quota  Measures  list  and  are  not, 
therefore,  subject  to  export  constraints. 

As  stated  in  previous  cases,  there  is 
some  evidence,  that  the  provisions  of 
the  above-cited  1988  Law  and  1992 
Regulations  regarding  enterprise 
autonomy  have  not  bi^n  implemented 
uniformly  among  different  sectors  and/ 
or  jurisdictions  in  the  PRC  (see  “PRC 
Covemment  Findings  on  Enterprise 
Autonomy,”  in  Foreign  Broadcast 
Information  Service-China-93-133  (July 
14, 1993)).  Therefore,  the  Department 
has  determined  that  an  analysis  of  de 
facto  control  is  critical  in  determining 
whether  respondents  are.  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  subject  to  the  approval  of 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  fi'om  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Furfuryl 
Alcohol]. 

Each  respondent  has  asserted  the 
following:  (1)  It  establishes  its  own 
export  prices;  (2)  it  negotiates  contracts, 
without  guidance  finm  any 
governmental  entities  or  organizations; 
(3)  it  makes  its  own  personnel 
decisions,  and  there  is  no  information 
on  the  record  that  suggests  central 
government  control  over  selection  of 
management;  and  (4)  it  retains  the 
proceeds  of  its  export  sales,  uses  profits 
according  to  its  business  needs  and  has 
the  authority  to  sell  its  assets  and  to 
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obtain  loans.  In  addition,  respondents’ 
questionnaire  responses  indicate  that 
company-specific  pricing  during  the 
POI  does  not  suggest  coordination 
among  exporters.  This  information 
supports  a  preliminary  finding  that 
there  is  a  de  facto  absence  of 
governmental  control  of  export 
functions. 

Consequently,  we  preliminarily 
determine  that  'Taiming,  SHEEM,  and 
GDMC  have  met  the  criteria  for  the 
application  of  separate  rates.  We  will 
examine  this  issue  at  verification  and 
determine  whether  the  questionnaire 
responses  are  supported  by  verifiable 
documentation. 

Nonmarket  Economy  Country  Status 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  country  (NME) 
in  all  past  antidumping  investigations 
and  a^inistrative  reviews  (see,  e.g., 
Silicon  Carbide  and  Furfuryl  Alcohol). 
Neither  respondents  nor  petitioners 
have  challenged  such  treatment. 
Therefore,  in  accordance  with  section 
771{18)(c)  of  the  Act,  we  will  continue 
to  treat  the  PRC  as  an  NME  in  this 
investigation. 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  foreign 
market  value  (FMV)  on  the  NME 
producers’  factors  of  production,  valued 
in  a  comparable  market  economy  that  is 
a  significant  producer  of  comparable 
me^andise.  The  sources  of  individual 
factor  prices  are  discussed  imder  the 
FMV  section,  below. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producers’  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  country,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India,  Kenya,  Nigeria, 
Pakistan,  Sri  Lanka,  and  Indonesia  are 
the  countries  most  comparable  to  the 
PRC  in  terms  of  overall  economic 
development  (see  Memorandum  from 
David  Mueller,  Director,  Office  of 
Policy,  to  Gary  Taverman,  Acting 
Director,  Office  of  Antidumping 
Investigations,  dated  January  25, 1995). 
According  to  the  information  on  the 
record,  we  have  determined  that  India  is 
also  a  significant  producer  of  products 
comparable  to  drawer  slides  among 
these  six  potential  surrogate  coimtries. 
We  found  formed  metal  products 
suitable  for  furniture  to  be  comparable 
merchandise  to  drawer  slides.  This  is  a 
broad  category  of  merchandise  which 


encompasses  a  variety  of  products 
including  drawer  slides.  Because  other 
products  included  in  this  category 
imdergo  similar  production  process  (i.e., 
cutting,  stamping  and  forming  of  metal) 
as  drawer  slides,  and  have  similar  end 
uses  (i.e.,  manufactured  for  use  in  home 
or  office  furniture)  as  drawer  slides,  we 
have  determined  that  metal  furniture 
parts  constitute  comparable 
merchandise.  Accordingly,  we  have 
calculated  FMV  using  Indian  prices  for 
the  PRC  producers’  factors  of 
production.  We  have  obtained  and 
relied  upon  pubUshed,  publicly 
available  information  wherever 
possible. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  drawer 
slides  from  the  PRC  to  the  United  States 
by  Taiming,  SHEEM,  and  GDMC  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  FMV,  as  specified  in  the  “United 
States  Price’’  and  "Foreign  Market 
Value’’  sections  of  this  notice. 

United  States  Price 

For  all  respondents,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
subject  merchandise  was  sold  directly 
by  ffie  Chinese  exporters  to  unrelated 
parties  in  the  United  States  prior  to 
importation  into  the  United  States  and 
because  ESP  methodology  was  not 
otherwise  indicated.  We  have  included 
certain  sales  characterized  by  SHEEM  as 
“trial’’  sales  because  we  determined  that 
they  were  sold  in  commercial  quantities 
and  at  prices  that  were  not  aberrational. 

We  calculated  purchase  price  based 
on  packed,  FOB  Hong  Kong  and  CIF 
U.S.  port  prices  to  unrelated  purchasers 
in  the  United  States,  as  appropriate. 
Where  necessary,  we  made  deductions 
for  foreign  inland  fireight,  brokerage  and 
handling,  loading  and  containerization, 
ocean  freight,  and  marine  insurance. 
When  these  services  were  provided  by 
a  market  economy  supplier  and  paid  for 
in  a  meuket  economy  currency,  we  used 
the  actual  cost.  Otherwise,  these  charges 
were  valued  in  the  surrogate  coimtry. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  FMV  based  on 
factors  of  production  reported  by  the 
factories  in  the  PRC  which  produced  the 
drawer  slides  for  the  three  exporters.  To 
calculate  FMV,  the  reported  factor 
quantities  were  multiplied  by  Indian 
values  for  those  inputs  purchased 
domestically  finm  PRC  suppliers.  Where 
possible,  we  used  public  information  for 
the  svuTogate  values  and  adjusted  the 
input  prices  to  make  them  delivered 


prices.  For  a  complete  analysis  of 
surrogate  values,  see  the  Calculation 
Memorandum  attached  to  the 
Concurrence  Memorandiun,  dated  May 
30, 1995.  We  then  added  amounts  for 
overhead,  general  expenses  and  profit, 
and  packing  expenses  incident  to 
placing  the  merchandise  in  condition 
packed  and  ready  for  shipment  to  the 
United  States. 

To  value  cold-rolled  steel  coil  (1.2 
mm),  we  used  public  information  from 
the  1994  edition  of  Statistics  for  Iron  & 
Steel  Industry  In  India,  published  by  the 
Steel  Authority  of  India  Limited  (SAIL). 
We  used  this  source  instead  of  a  U.S. 
Embassy  report  submitted  by  the 
petitioner  because  (1)  it  provided  prices 
for  steel  that  most  closely  resembled  the 
specifications  of  the  product  used  by  the 
respondents  and  (2)  because  the  data 
was  more  contemporaneous  with  the 
POI.  We  adjusted  the  factor  values  from 
January  1994  to  the  POI  using  wholesale 
price  indices  published  in  International 
Financial  Statistics  (IFS)  by  the 
International  Monetary  Fund  and  made 
deductions  fur  certain  domestic  taxes  to 
derive  a  tax-exclusive  price. 

The  respondents,  Taiming  and 
SHEEM,  argue  that  we  should  use  the 
actual  acquisition  price  of  cold-rolled 
steel  imported  by  the  joint  ventiues 
from  the  Republic  of  Korea.  However, 
cold-rolled  steel  imports  from  Korea  are 
subject  to  U.S.  antidumping  (AD)  and 
coimtervailing  (CVD)  duties  orders  and 
therefore  the  prices  are  likely  to  be 
imsuitable  for  use  in  this  context.  It  is 
the  Department’s  practice  not  to  value 
factors  based  on  data  from  producers 
subject  to  AD  or  CVD  orders.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Helical  Spring  Lock 
Washers  from  the  PRC,  58  FR  48833, 
48841  (September  20, 1993)  [Helical 
Spring  Lock  Washers).  Similarly,  GDMC 
argues  that  the  Department  should  rely 
on  its  acquisition  price  of  Japanese  steel 
imports  in  calculating  FMV  because 
GDMC  purchases  steel  from  Japan  in 
U.S.  dollars.  However,  the  relevant 
transaction  for  purposes  of  constructing 
a  surrogate  FMV  is  the  transaction 
between  the  producer  and  the  supplier 
of  the  input. 

Because  GDMC  resells  the  steel  to  the 
producer  in  Chinese  RMB,  the 
Department  did  not  rely  on  the  Japanese 
acquisition  price  [e.g.,  see  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Coumarin  From  the  PRC,  59  FR 
66895  (December  28, 1994))  (Coumarin). 
Although  the  drawer  slides  producer 
uses  the  Japanese  steel  exclusively  for 
the  manufacture  of  drawer  slides  for 
GDMC  to  export,  this  does  not  detract 
firom  the  central  fact  that  the  transaction 
between  GDMC  and  the  producer  is  in 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


29575 


a  non-convertible  currency.  See  Fined 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Ferrovanadium  and  Nitrided 
Vanadium  From  the  Russian 
Federation,  60  FR 102  27957  (May  26, 
1995).  Further  GE^C  does  not  piuchase 
steel  exclusively  for  use  in  drawer  slides 
production.  Therefore,  the  price  for  the 
large  quantities  purchased  by  GDMC 
does  not  necessarily  reflect  prices  for 
the  smaller  quantities  purchased  by 
drawer  sUdes  producers. 

To  value  epoxy  powder,  steel  rivets, 
polymer  wheels,  coloring  powder  and 
nylon  powder,  we  used  public 
information  from  the  August  1994 
Monthly  Statistics  of  the  Foreign  Trade 
of  India,  Imports  {Indian  Import 
Statistics).  Although  certain 
respondents  who  subcontract  certain 
components  of  drawer  slides  (e.g.,  steel 
rivets  and  polymer  wheels)  argue  that 
the  Eiepartment  should  value  the  factors 
of  production  based  upon  their 
subcontractors’  experience,  we  based 
the  value  for  these  inputs  on  the  price 
of  a  completed  input.  In  two  past  cases. 
Helical  Spring  Lock  Washers  and  Final 
Determination  of  Sales  Less  Than  Fair 
Value:  Disposable  Pocket  Lighters  From 
the  PRC.  60  FR  87  22359  (May  5, 1995), 
the  Department  did  use  the 
subcontractor’s  factors  of  production  in 
calculating  FMV.  In  those  instances,  the 
subcontractor  further  processed  the 
subject  merchandise  into  a  finished 
product  and  the  Department  was  imable 
to  obtain  surrogate  information  for 
valuing  this  further  processing. 
However,  in  this  investigation,  wheels 
and  rivets  are  completed  sub¬ 
components  inserted  into  the 
respondents’  product  and  we  were  able 
to  obtain  surrogate  information  to  value 
these  subcomponents.  Furthermore, 
valuing  the  cost  to  the  producer  of  the 
subject  merchandise  for  inputs  is 
consistent  with  the  statute’s  direction  to 
measure  and  value  “the  factors  of 
production  utilized  in  the  production  of 
the  merchandise.’’  All  inputs  that  were 
purchased  were  valued  on  the  basis  of 
a  surrogate.  Therefore,  it  is  appropriate 
to  base  the  value  for  these  inputs  on  the 
price  of  a  completed  product.  This  is 
consistent  with  our  practice  in  recent 
investigations  (see  Furfuryl  Alcohol  and 
Coumarin.) 

For  degreaser,  a  material  not  listed  in 
Indian  Import  Statistics,  we  relied  on 
The  Analyst’s  Import  Reference  1993, 
Chemical  &•  Pharmaceutical  Products 
[The  Analyst),  published  by  Genasys 
Multimedia  of  Bombay,  India.  We  also 
relied  on  The  Analyst  for  valuing 
phosphoric  acid  and  phosphorous 
powder  because  data  firom  the  Indian 
Import  Statistics  was  based  on 
negligible  quantities  or  a  broadly 


defined  import  category.  For 
hydrochloric  acid,  we  relied  on  a  1993 
price  quote  used  in  Coumarin  from  the 
PRC  because  the  Indian  Import 
Statistics  and  The  Analyst  are  based  on 
an  Indian  import  category  that  is  not 
exclusive  to  hydrochloric  acid  (see 
Coumarin).  We  adjusted  these  factor 
values  to  &e  POI  using  wholesale  price 
indices  published  by  S^S. 

To  value  labor,  we  used  information 
from  the  U.S.  E)epartment  of  Labor’s 
1 992  Foreign  Labor  Trends  which 
provided  Indian  labor  rates  for  skilled, 
semi-skilled,  and  imskilled  workers.  To 
determine  the  number  of  hours  in  an 
Indian  work  week,  we  used  the  Country 
Reports:  Human  Rights  Practices  for 
1 990.  We  adjusted  the  factor  value  to 
the  POI  using  consmner  price  indices 
published  in  the  IFS,  consistent  vnth 
our  treatment  of  this  value  in  past  NME 
cases. 

To  value  factory  overhead,  including 
energy,  we  calcvilated  a  percentage 
based  on  industry  group  income 
statements  for  “I^ocessing  and 
Manufacture — ^Metals,  Chemicals,  and 
Products  thereof’  from  the  September 
1994  Reserve  Bank  of  India  Bulletin 
(1994  RBI). 

For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
derived  a  percentage  based  on  1994  RBI 
data.  The  respondents  argue  that  the  ten 
percent  statutory  minimum  is  more 
appropriate  because  the  RBI  data  is 
inclusive  of  selling  commissions,  which 
are  not  incurred  by  most  of  the 
respondents.  However,  in  NME 
proceedings,  the  FMV  is  normally  based 
completely  on  factors  valued  in  a 
surrogate  coimtry  (with  regard  to,  for 
example,  actual  selling  expenses)  on  the 
premise  that  the  actual  experience  can 
not  be  meaningfully  considered. 
Accordingly,  we  are  applying  the 
surrogate-based  SG&A  expenses.  See, 
e.g..  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Pure  Magnesium  from 
Ukraine  60  FR  16432  (March  30, 1995). 

For  profit,  we  relied  on  the  statutory 
minimum  of  eight  percent  because  the 
calculated  rate  based  on  1994  RBI  data 
was  less  than  eight  percent.  We  added 
packing,  using  Indian  values  obtained 
from  the  August  1994  Indian  Import 
Statistics  and  Statistics  for  Iron  Sr  Steel 
Industry  in  India.  Packing  values  were 
inflated  to  the  POI  using  IFS  price 
indices. 

Best  Information  Available  (BIA) 

The  following  discussion  regarding 
the  application  of  BIA  applies  to  all 
exporters  other  than  those  that  have 
responded  to  om  questionnaires. 
Because  no  information  has  been 
presented  to  the  IDepartment  to  prove 


otherwise,  any  exporter  of  subject 
merchandise  that  did  not  respond  to  the 
Department’s  questionnaires  is 
presumed  to  be  imder  government 
control,  and,  therefore,  is  not  entitled  to 
its  own  separate  dumping  margin.  The 
evidence  on  record  indicates  the 
responding  companies  may  not  account 
for  all  exports  of  the  subject 
merchandise.  In  the  absence  of 
responses  from  all  exporters,  therefore, 
we  are  basing  the  PRC- Wide  rate  on 
BIA,  pursuant  to  section  776(c)  of  the 
Act  (see  Silicon  Carbide  and  Manganese 
Sulfate). 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  IDepartment 
'  normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  more  adverse  margins 
to  those  respondents  that  did  not 
cooperate  in  an  investigation.  When  a 
company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation  [see  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Antifriction  Bearings  [Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  fimm  Federal  Republic  of 
Germany;  54  FR  18992  (May  3, 1989). 

In  this  investigation,  since  the 
evidence  indicates  that  not  all  PRC 
exporters  of  drawer  slides  responded  to 
our  questionnaire,  any  PRC  company, 
other  than  those  specifically  identified 
below,  will  be  subject  to  the  PRC-Wide 
rate.  In  this  investigation,  that  rate  is  the 
highest  margin  alleged  in  the  petition, 
as  revised  by  the  Department,  because  it 
is  higher  than  the  highest  calculated  rate 
of  any  respondent.  (See  Initiation  of 
Drawer  Slides  from  the  PRQ. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  oiir  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  fiquidation  of  all 
entries  of  drawer  slides  from  the  PRC, 
that  are  entered,  or  vtrithdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
dumping  margins  by  which  the  FMV 
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exceeds  the  USP,  as  shown  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

The  weighted-average  diunping 
margins  are  as  follows: 


Manufacturer/producer/exporter 

Weighted- 

average 

margin 

percentage 

Taiming  Metal  Products  Co.,  Ltd. 
Sikai  Hardware  Electronic  Equip- 

0.66 

ment  Manufacturing  Co.  Ltd.  .. 
Guangdong  Metals  and  Minerals 
Import  arxJ  Export  Group 

C<^7  Guangdong  Metals  and 
Minerals,  Import  and  Export 
Group,  Metal  Products  Trading 

522 

Conpany . 

24.48 

PRC-WkJe  Rate . 

55.69 

The  PRC-Wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  exporters  that  are 
identified  individually  above. 

JTC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  August  23, 
1995,  and  rebuttal  briefs,  no  later  than 
August  30, 1995.  In  accordance  with  19 
CFR  353L38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  at  1:00  p.m.  on  September  6, 1995, 
at  the  U.S.  E)epartment  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party’s 
name,  address,  and  telephone  number; 
(2)  the  nvunber  of  participemts;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 


accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  within  135  days 
after  the  publication  of  this  preliminary 
determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  May  30, 1995. 

Susan  G.  Esserman 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-13703  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  3610-08-P 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  051195B] 

North  Pacific  Fishery  Management 
Council;  Agenda  Change 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  agenda  change. 

SUMMARY:  Agendas  for  public  meetings 
of  the  North  Pacific  Fishery 
Management  Council  (Cotmcil)  and  its 
advisory  bodies,  which  are  scheduled  to 
meet  Jime  8-9, 1995,  and  June  11-18, 
1995,  were  published  on  May  30, 1995. 
Subsequently,  the  following 
modifications  have  been  made  to  the 
published  meeting  agendas.  All  other 
information  previously  published 
remains  imchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 
North  Pacific  Fishery  Management 
Coimcil,  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  The  initial 
agenda  was  published  on  May  30, 1995 
(60  FR  28087).  For  the  meeting  of  the 
Scientific  and  Statistical  Committee, 
scheduled  for  Jime  8-9, 1995,  at  the 
Holiday  Inn  in  Anchorage,  AK,  agenda 
item  (3),  relating  to  observer 
specifications  for  1996,  will  instead  be 
a  review  of  a  proposed  regulatory 
amendment  to  continue  the  current 
observer  coverage  levels  through  1995. 
Agenda  item  (7),  Electronic  Reporting 
Requirements,  has  been  removed  from 
the  agenda. 

For  the  meetings  of  the  Advisory 
Panel  and  the  Council,  scheduled 
during  the  week  of  Jime  11, 1995,  at  the 
Grand  Aleutian  Hotel  in  Dutch  Harbor, 
AK,  the  following  modifications  have 
been  made: 

(1)  Discussion  of  agenda  item  (4), 
relating  to  observer  specifications  for 
1996,  will  instead  be  a  review  of  a 


proposed  regulatory  amendment  to 
continue  current  observer  coverage 
levels  through  1995. 

(2)  Agenda  item  (5),  the  Sablefish  and 
Halibut  Individual  Fishery  Quota 
Program,  has  been  amended  to  add  a 
report  from  the  Implementation  Team, 
as  well  as  a  discussion  of  International 
Pacific  Halibut  Conunission  Area  4 
suballocations. 

(3)  A  discussion  of  the  Council’s  next 
steps  in  comprehensive  rationalization 
for  the  groundfish  and  crab  fisheries  off 
Alaska  will  be  added  to  the  agenda. 

Dated:  May  31, 1995. 

Richard  W.  Surdi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  95-13705  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  3510-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increase  in  a  Guaranteed  Access  Level 
for  Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  the 
Dominican  Republic 

May  30, 1995. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
guaranteed  access  level. 

EFFECTIVE  DATE:  Jime  7,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Conunerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  level,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United  States 
has  agreed  to  increase  the  1995 
Guaranteed  Access  Level  (GAL)  for 
Category  444. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
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Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20, 1994).  Also 
see  60  FR  17321,  published  on  April  5, 
1995. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  foribe  Implementation 
of  Textile  Affreements. 

Committee  for  the  Implementatien  of  Textifo 
Agreements 

May  30, 1995. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  30, 1995,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1995  and 
extends  through  December  31, 1995. 

Effective  on  June  7, 1995,  you  are  directed 
to  increase  the  current  guaranteed  access 
level  for  Category  444  to  130,000  niunbers. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  T extUe  Agreemen  ts. 

(FR  Doc.  95-13620  Filed  6-2-95;  8:45  am] 
BH.UNQ  CODE  3510-OR-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Advisory  Committee  on  CFTOState 
Cooperation;  Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Conunittee  Act,  5  U.S.C.  App.  2,  §  10(a), 
that  the  Commodity  Futtues  Trading 
Commission’s  Advisory  Committee  on 
CFTC-State  Cooperation  will  conduct  a 
public  meeting  on  June  28, 1995,  in  the 
Hearing  Room  on  the  basement  level  of 
the  Commission’s  Washington,  D.C. 
headquarters,  2033  K  St.,  N.W., 
Washington,  D.C.  20581.  This  meeting 
will  begin  at  9:30  a.m.  and  last  until 
12:30  p.m.  The  agenda  will  consist  of 
the  following: 


Agenda 

1.  Opening  Remarks — ^Mary  L. 

Schapiro,  Chairman,  CFTC;  Barbara 
Pedersen  Holmn,  Commissioner,  CFTC 
and  Chairman,  Advisory  Committee  on 
CFTC-State  Cooperation; 

2.  Discussion  of  state/federal 
enforcement  issues; 

3.  Report  on  enforcement  issues  from 
representatives  of  key  congressional 
committees; 

4.  Briefing  by  various  CFTC  personnel 
on  the  Commission’s  recent 
enforcement  actions;  and 

5.  Discussion  of  other  questions  of 
concern  to  Advisory  Committee 
members. 

The  Advisory  Committee  was  created 
by  the  Commodity  Futiues  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on  matters 
of  joint  concern  to  the  States  and  the 
Commission  arising  imder  the 
Commodity  Exchange  Act,  as  amended. 
The  purposes  and  objectives  of  the 
Advisory  Committee  on  CFTC-State 
Cooperation  are  more  fully  set  forth  in 
the  March  8, 1994  Ninth  Renewal 
Charter  of  the  Advisory  Committee. 

The  meeting  is  open  to  the  public. 

The  Chairman  of  the  Advisory 
Committee,  Commissioner  Barbara 
Pedersen  Holiun,  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  her  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  Advisory 
Conunittee  should  mail  a  copy  of  the 
statement  to  the  attention  of:  'The 
Advisory  Conunittee  on  CFTC-State 
Cooperation  c/o  Commissioner  Barbara 
Pedersen  Holiun,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
N.W.,  Washington,  D.C.  20581,  before 
the  meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Commissioner  Holum  in 
writing  at  the  foregoing  address  at  least 
three  business  days  before  the  meeting. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  an  oral  presentation  of 
no  more  than  five  minutes  each  in 
duration. 

Issued  by  the  Conunission  in  Washington, 
D.C.  on  May  30, 1995. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  95-13638  Filed  6-2-95;  8:45  am) 
BILLING  CODE  63S1-«1-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Commission  Agendas  and  Priorities; 
Public  Hearing 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice  of  public  hearing. 

SUNIMARY:  Tlie  Commission  will  conduct 
a  public  hearing  to  receive  views  from 
all  interested  parties  about  its  agenda 
and  priorities  for  Conunission  attention 
during  fiscal  year  1997,  which  begins 
October  1, 1996.  Participation  by 
members  of  the  public  is  invited. 

Written  comments  and  oral 
presentations  concerning  the 
Commission's  agenda  and  priorities  for 
fiscal  year  1997  will  become  part  of  the 
public  record. 

DATES:  The  hearing  will  be  on  June  23, 
1995,  immediately  after  the  conclusion 
of  the  Commission’s  meeting  which 
begins  at  10  a.m.  the  same  day.  Written 
comments  and  requests  from  members 
of  the  public  desiring  to  make  oral 
presentations  must  be  received  by  the 
Office  of  the  Secretary  not  later  than 
June  16, 1995.  Persons  desiring  to  make 
oral  presentations  at  this  hearing  must 
submit  a  written  text  of  their 
presentations  not  later  than  June  16, 
1995. 

ADDRESSES:  The  hearing  will  be  in  room 
420  of  the  East- West  Towers  Building, 
4330  East  West  Highway,  Bethesda, 
Maryland.  Written  comments,  requests 
to  make  oral  presentations,  and  texts  of 
oral  presentations  should  be  captioned 
“Agenda  and  Priorities’’  and  mailed  to 
the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  or  delivered  to 
that  office,  room  502,  4330  East  West 
Highway,  Bethesda,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  hearing  or  to 
request  an  opportunity  to  make  an  oral 
presentation,  call  or  write  Rockelle 
Hammond,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  D.C.  20207;  telephone 
(301)  504-0800;  telefax  (301)  504-0127. 
SUPPLEMENTARY  INFORMATION:  Section 
4(j)  of  the  Consumer  Product  Safety  Act 
(CTSA)  (15  U.S.C.  2053(j))  requires  the 
Commission  to  estabfish  an  agenda  for 
action  under  the  laws  it  administers, 
and,  to  the  extent  feasible,  to  select 
priorities  for  action  at  least  30  days 
before  the  beginning  of  each  fisc^  year. 
Section  4(j)  of  the  CPSA  provides 
further  that  before  establishing  its 
agenda  and  priorities,  the  Commission 
shall  conduct  a  public  hearing  and 
provide  an  opportunity  for  the 
submission  of  comments. 
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The  Office  of  Management  and  Budget 
requires  all  Federal  agencies  to  submit 
their  budget  requests  13  months  before 
the  beginning  of  each  fiscal  year.  The 
Commission  is  formulating  its  budget 
request  for  fiscal  year  1997,  which 
begins  on  October  1, 1996. 

For  this  reason,  the  Commission  will 
conduct  a  public  hearing  on  June  23, 
1995,  to  receive  comments  fi'om  the 
public  concerning  its  agenda  and 
priorities  for  fiscal  yeeir  1997.  The 
Commissioners  desire  to  obtain  the 
views  of  a  wide  range  of  interested 
persons  including  consumers; 
manufacturers,  importers,  distributors, 
and  retailers  of  consiuner  products; 
members  of  the  academic  community; 
consiuner  advocates;  and  health  and 
safety  officers  of  state  and  local 
governments. 

The  Commission  is  charged  by 
Congress  with  protection  of  the  public 
fit)m  unreasonable  risks  of  injury 
associated  with  consumer  products.  The 
Commission  enforces  and  administers 
the  Consumer  Product  Safety  Act  (15 
U.S.C.  2051  et  seg.);  the  Federal 
Hazardous  Substances  Act  (15  U.S.C. 
1261  et  seq.);  the  Flammable  Fabrics  Act 
(15  U.S.C.  1191  et  seq.);  the  Poison 
Prevention  Packaging  Act  (15  U.S.C. 

1471  et  seq.);  and  the  Refiigerator  Safety 
Act  (15  U.S.C.  1211  et  seq.].  Standards 
and  regulations  issued  imder  provisions 
of  those  statutes  are  codified  in  the  Code 
of  Federal  Regulations,  title  16,  chapter 

n. 

While  the  Commission  has  broad 
jurisdiction  over  products  used  by 
consumers  in  or  around  their  homes,  in 
schools,  in  recreation,  and  other 
settings,  its  staff  and  budget  are  limited. 
Section  4(j)  of  the  CPSA  expresses 
Congressional  direction  to  the 
Commission  to  establish  an  agenda  for 
action  each  fiscal  year  and,  if  feasible, 
to  select  from  that  agenda  some  of  those 
projects  for  priority  attention. 

When  the  Commission  selects 
priorities,  it  does  so  in  accordance  with 
its  policy  statement  governing 
establishment  of  priorities  codified  at  16 
CFR  1009.8.  That  policy  statement 
includes  the  following  factors  to  be 
considered  by  the  Commission  when 
selecting  its  priorities:  . 

•  Frequency  and  severity  of  injiuies. 

•  Causality  of  injuries. 

•  Chronic  illness  and  future  injuries. 

•  Costs  and  benefits  of  Commission 
action. 

•  Unforeseen  nature  of  a  risk  of 
injury. 

•  Vulnerability  of  the  population  at 
risk. 

•  Probability  of  exposure  to  hazard. 


The  order  of  listing  of  these  criteria 
does  not  indicate  their  relative 
importance. 

Persons  who  desire  to  make  oral 
presentations  at  the  hearing  on  June  23, 
1995,  should  call  or  write  Rockelle 
Hammond,  Office  of  the  Secretary, 
Consumer  Product  Safety  Conunission, 
Washington,  D.C.  20207,  telephone 
(301)  504-0800,  telefax  (301)  504-0127, 
not  later  than  Jime  16, 1995. 

Presentations  should  be  limited  to 
approximately  ten  minutes.  Persons 
desiring  to  make  presentations  must 
submit  the  written  text  of  their 
presentations  to  the  Office  of  the 
Secretary  not  later  than  June  16, 1995. 
The  Commission  reserves  the  right  to 
impose  further  time  limitations  on  all 
presentations  and  further  restrictions  to 
avoid  duplication  of  presentations.  The 
hearing  will  be  immediately  after  the 
completion  of  the  Commission  meeting 
which  begins  at  10  a.m.  on  June  23, 
1995,  and  will  conclude  the  seune  day. 

Written  comments  on  the 
Commission’s  agenda  and  priorities  for 
fiscal  year  1997,  should  be  received  in 
the  Office  of  the  Secretary  not  later  than 
June  16, 1995. 

Dated:  May  30, 1995. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

(FR  Doc.  95-13598  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  63S6-01-P 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  Applicable  Form;  and  OMB 
Control  Number:  Application  for  the 
U.S.  Army  ROTC  2  and  3  year 
Scholarship;  ROTC  Cadet  Command 
Form  166-R;  OMB  Control  Number 
0702-0083. 

Type  of  Request:  Revision. 

Number  of  Respondents:  4.400. 
Responses  Per  Respondent:  1. 

Annual  Responses:  4,400. 

Average  Burden  Per  Response:  30 
minutes. 

Annul  Burden  Hours:  2,200. 

Needs  and  Uses:  The  application  for 
a  U.S.  Army  ROTC  scholarship  is  one  of 
the  primary  tools  used  in  the  selection 


process  for  scholarship  applicants. 
These  scholarships  provide  highly 
qualified  men  and  women  with  the 
opportunity  to  pursue  a  commission  in 
the  U.S.  Army.  The  information 
collected  hereby,  provides  the 
Department  of  the  Army  with  the  data 
necessary  to  evaluate  and  determine 
scholarship  awards. 

.  Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR,  1215  Jefierson  Davis  Highway, 
Suite  1204,  Arlington,  VA  22202-4302. 

Dated:  May  30, 1995. 

Patricial  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  95-13599  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  5000-04-M 


Department  of  the  Army 

Corps  of  Engineers 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement, 
Improvements  for  Juvenile  Salmon 
Migration,  Lower  Snake  River 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  EIS. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (Corps)  intends  to  prepare  a 
Draft  Environmental  Impact  Statement 
(EIS)  under  the  National  Environmental 
Policy  Act  (NEPA).  The  EIS  will 
investigate  proposals  for  use  of  reservoir 
drawdown  and  surface-oriented  bypass 
sytems  to  improve  juvenile  salmon 
migration  by  decreasing  water  travel 
time  through  reservoirs  and  reducing 
stress  associated  with  dam  passage  at 
the  four  lower  Snake  River  dams  and 
reservoirs.  Alternatives  will  consider 
various  designs  for  structural 
modifications  and  combination  of  the 
proposed  modifications  to  these  four 
dams. 

Drawdown  of  the  four  lower  Snake 
River  reservoirs  below  minimum 
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operating  pool  elevation  is  being 
evaluated  as  a  means  to  increase  flow 
velocities  through  the  lower  Sneike 
River.  Increased  flow  velocities  are 
thought  to  decrease  juvenile  salmon 
travel  time  through  the  reservoir  system 
and  thereby  presumably  increase 
survival.  Surface  oriented  bypass  is 
being  evaluated  to  improve  guidance, 
and  thereby  reduce  stress  and  associated 
mortality  from  passage  of  juvenile 
salmon  through  the  dams. 

Proposed  alternatives  focus  on  major 
structural  modifications  to  existing 
Corps  dams.  These  include  Lower 
Granite,  Little  Goose,  Lower 
Momunental,  and  Ice  Harbor  dams, 
located  between  Lewiston,  Idaho  and 
Pasco,  Washington.  A  “no  action” 
alternative  will  also  be  considered. 

This  action  is  being  considered  in 
response  to  a  need  to  protect  stocks  of 
Snake  River  salmon  that  have  been 
listed  as  threatened  and  endangered 
imder  the  Endangered  Species  Act. 
National  Marine  Fisheries  Service,  on 
March  2, 1995,  issued  a  biological 
opinion  (BiOp)  on  operation  of  the 
Federal  Columbia  River  Power  System. 
The  subject  alternatives  are  being 
evaluated  in  response  to 
recommendations  contained  in  that 
document  and  the  Federal  agencies 
decision  to  implement  the  BiOp.  The 
“Reasonable  and  Prudent  Alternative” 
identified  in  the  BiOp  calls  for  an 
interim  operation  and  examination  of 
long-term  configuration  changes 
including  drawdowns  emd  surface 
bypass. 

The  U.S.  Army  Corps  of  Engineers, 
Walla  Walla  District  is  the  lead  agency 
in  preparing  this  EIS.  Cooperating 
agencies  may  be  identified  during  the 
scoping  process. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  F.  Poolman,  Walla  Walla  District, 
Corps  of  Engineers,  CENPW-PL-ER,  201 
North  Third  Avenue,  Walla  Walla, 
Washington  99362-1876,  (509)  527- 
7261. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  actions  are  being  considered 
xmder  NEPA,  the  Endangered  Species 
Act,  the  Fish  and  Wildlife  Coordination 
Act,  and  the  authori2dng  legislation  for 
the  respective  projects  potentially 
involved  in  the  proposed  actions.  This 
EIS  is  being  developed  as  part  of  the 
Corps’  System  Configuration  Study 
(SCS)  Phase  II.  The  SCS  was  initiated  in 
response  to  the  Northwest  Power 
Planning  Coimcil’s  Fish  and  Wildlife 
Program  Amendments,  issued  in 
December  1991,  and  is  the  Corps  of 
Engineers’  program  for  evaluating 
structural  modifications  at  the  Lower 
Snake  and  Coliunbia  River  dams  to 


improve  survival  of  salmon.  Phase  II  is 
being  proposed  in  response  to 
evaluation  requested  by  National 
Marine  Fisheries  Service  (NMFS)  in  its 
Endangered  Species  Act  Section  7 
Consultation,  Biological  Opinion  for 
Reinitiation  of  Consultation  on  1994- 
1998  Operation  of  the  Federal  Columbia 
River  Power  System  and  the  Juvenile 
Transportation  Program  in  1995  and 
Future  Years,  (BiOp),  issued  March  2, 
1995. 

In  the  BiOp,  NMFS  included  a 
Reasonable  and  Prudent  Alternative 
which  includes  immediate,  intermediate 
and  long-term  actions  concerning  the 
operation  and  configuration  of  certain 
dams  and  reservoirs  in  the  Columbia 
and  Snake  River  basins.  The  strategy  is 
an  adaptive  approach  which  requires 
aggressively  pursuing  studies  and 
decisions  on  possible  intermediate  and 
long-term  structural  configuration 
changes,  and  obtaining  scientific 
information  to  make  those  decisions.  In 
the  near-term,  the  operation  is  designed 
to  provide  conditions  NMFS  considers 
will  improve  mainstream  survival  while 
providing  conditions  to  maximize  the 
ability  to  gather  scientific  information  to 
make  intermediate  and  long-term 
decisions.  For  each  of  these  decisions, 
NEPA  documentation  will  be  prepared 
as  needed.  For  instance,  the  System 
Operation  Review  EIS  is  addressing 
power  system  operational  strategy 
recommended  in  the  BiOp. 

This  EIS  is  addressing  one  of  the 
potential  long-term  alternatives  for 
implementation  of  drawdown  and/or 
smrface  bypass  at  the  four  lower  Snake 
River  dams.  The  Reasonable  and 
Prudent  Alternative  included  a  schedule 
for  completing  the  major  modifications 
required  imder  drawdown  and  bypass 
alternatives  to  these  four  dams.  By  mid- 
1996,  an  interim  evaluation  report  on 
the  drawdown  and  surface  bypass 
alternative  is  scheduled  to  be  completed 
to  assist  in  identifying  a  preferred 
drawdown  and  surface  bypass 
alternative  for  detailed  engineering  and 
design  evaluations.  The  Reasonable  and 
Prudent  Alternative  also  specifies 
completion  of  necessary  studies  and 
engineering/design  work  no  later  than 
1999  in  preparation  for  potential 
drawdown  and/or  surface  bypass 
implementation  at  the  four  lower  Snake 
River  Reservoirs  by  the  year  2000. 

The  U.S.  Army  Corps  of  Engineers, 
North  Pacific  Division,  published  a 
Record  of  Decision  (ROD)  on  Reservoir 
Regulation  and  Project  Operation  for 
1995  and  Future  Years  on  March  10, 
1995,  in  response  to  the  NMFS  BiOp. 
The  ROD  identified  actions  to  be  taken 
by  the  Corps,  including  the  drawdowns 


and  bypass  being  considered  in  the 
proposed  EIS. 

1.  Proposed  Actions 
The  proposed  actions  are  being 
considered  in  response  to  the  listing  of 
certain  salmon  species  and  designation 
of  critical  habitat  for  these  species.  The 
Snake  River  sockeye  salmon  was  listed 
as  endangered  on  November  20, 1991 
with  an  effective  date  of  December  20, 
1991  (56  FR  58,619).  The  spring/ 
summer  chinook  and  fall  chinook  were 
originally  listed  as  threatened  on  April 
22, 1992  with  an  effective  date  of  May 
22, 1992  (57  FR  14,653).  Subsequently, 
the  spring/summer  chinook  and  fall 
chinook  were  proposed  for  listing  as 
endangered  (Interim  Emergency  Rule, 
August  18, 1994,  59  FR  42,529  with 
correction  published  on  April  17, 1995 
at  60  FR  19,342  and  proposed  rule, 
December  28, 1994,  59  FR  66,784). 
Critical  habitat  was  designated  for  the 
Snake  River  sockeye,  spring/summer 
chinook,  and  fall  chinook  salmon  on 
December  28, 1993  (FR  68,543). 

The  proposed  actions  include 
potential  use  of  reservoir  drawdown  and 
surface  oriented  bypass  systems  to 
improve  juvenile  salmon  migration 
through  the  four  lower  Snake  River 
dams  and  reservoirs  as  recommended  by 
NMFS  as  a  “Reasonable  and  Prudent 
Alternative  to  the  Proposed  Action”  in 
the  BiOp.  The  actions  ultimately 
propos^  for  implementation  in  future 
years  may  involve  some  combination  of 
measures  for  the  lower  Snake  River 
Basin. 

2.  Alternatives 

Alternatives  being  considered  for  the 
proposed  action  include  a  range  of 
measures  to  improve  downstream 
passage  for  juvenile  anadromous  salmon 
at  the  four  lower  Snake  River  projects. 
Alternatives  address:  1)  reducing 
reservoir-associated  mortality;  and/or  2) 
reducing  dam-passage  mortality. 

a.  No  action — ^The  no  action 
alternative  identifies  the  “without 
project  condition”,  or  those  activities 
which  will  occur  or  continue  to  occur 
whether  or  not  the  proposed  actions 
identified  in  the  EIS  are  implemented. 
Development  of  technology  for  juvenile 
bypass,  operation  of  juvenile  salmon 
b^sportation  programs,  flow 
augmentation  releases  from  storage 
reservoirs,  spill  for  fish  passage,  and 
monitoring  and  evaluation  are  plaimed 
to  continue  with  the  no  action 
alternative. 

b.  Lower  Snake  River  Drawdown — 
Drawing  down  the  lower  Snake  River 
reservoirs  below  designed  operations 
levels  during  the  juvenile  salmon  out 
migration  season  is  intended  to  decrease 
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the  water  travel  time  by  reducing  the 
cross-sectional  area  of  the  reservoir  and 
presumably  reduce  the  juvenile 
downstream  migration  time.  There  are  a 
number  of  drawdown  options  of  the 
four  lower  Snake  River  reservoirs  which 
will  be  examined  in  the  EIS.  These 
include:  (1)  Drawing  the  reservoirs 
down  to  the  near-natural  river  elevation 
during  the  entire  year;  (2)  drawing  down 
to  natural  river  for  a  portion  of  the  year; 
and  (3)  drawing  the  reservoirs  down  to 
a  mid-elevation  level,  such  as  spillway 
crest  (lowest  structural  elevation  that 
water  will  pass  over  the  dam),  for  a 
portion  of  die  year. 

c.  Surface  Bypass  Systems — ^This 
element  defines  and  evaluates  potential 
improvements  to  juvenile  fish  lacihties 
at  ^e  four  projects.  This  includes:  (1  a 
new  surface  bypass  structure  for  passage 
of  salmon  aroimd  the  powerhouse, 
utilizing  spill  or  a  bypass  flume;  (2)  a 
new  surface  bypass  structure  to  collect 
fish  by  transport  by  barge  and  truck;  (3) 
utihzing  a  combination  of  transport  and 
bypass  around  the  dams  at  one  or  a 
combination  for  the  four  lower  Snake 
River  projects;  and  (4)  use  of  surface 
bypass  systems  in  drawdown 
alternatives. 

3.  Scoping  Process 

The  Corps  invites  afiiected  Federal, 
state,  and  local  agencies.  Native 
American  tribes,  and  other  interested 
organizations,  parties  and  the  pubfic  to 
participate  in  the  scoping  process  for 
the  EIS.  Input  from  other  agencies  and 
organizations  that  have  a  special  interest 
and  expertise  in  key  resource  areas  such 
as  fisheries,  wildlife,  water  quaUty, 
navigation,  hydropower  production, 
recneation,  cultural  resources,  and 
irrigation  is  welcome.  The  Corps  seeks 
input  on  specific  drawdown  concepts 
and  operational  scenarios,  and  potential 
surface  bypass  alternatives.  Resources 
impacts  and  othereffects  of  the 
alternatives  are  solicited.  The  EIS 
process  includes  environmental  review 
and  consultation  in  accordance  with 
other  environmental  statutes,  rules,  and 
regulations  which  apply  to  the  proposed 
action.  Further  compliance  with  the 
Endangered  Species  Act  may  include 
preparation  of  one  or  more  Biological 
Assessments  and  formal  consultation 
with  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service. 

4.  Scoping  Meetings 

Four  public  scoping  meeting  and 
workshops  for  the  EIS  will  be  held  in 
the  region  in  mid-July,  1995.  They  will 
be  held  in  Boise  and  Lewiston,  Idaho', 
Spokane  and  Pasco,  Washington. 
Confirmation  dates,  location  and  times 
will  be  advertised  and  provided  in  a 


scoping  letter  that  will  be  widely 
distributed  throughout  the  region. 

5.  Availability 

An  Interim  Status  Report  is 
tentatively  scheduled  for  release  to  the 
public  and  agencies  for  review  during 
October,  1996  in  order  to  facilitate 
decisions  necessary  to  the  BiOp.  The 
Draft  EIS  should  be  available  in  1998. 

Dated;  May  19, 1995. 

James  S.  Weller, 

LTC,  En  Commanding. 

IFR  Doc.  95-13570  Filed  6-2-95;  8:45  am] 
BH.UNQ  CODE  3710-QC-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site 

agency:  Department  of  Energy. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pubhc  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Mtmagement  Site 
Specific  Advisory  Board  (EM  SSAB), 
Savaimah  River  Site. 

DATES:  Tuesday,  Jime  20, 1995:  8:30 
a.m.-ll:30  a.m. 

ADDRESSES!  Savannah  River  Site  Main 
Administration,  Building  703-41A, 
Aiken,  S.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Herman,  Manager,  Environmental 
Restoration  and  Solid  Waste, 

Department  of  Energy  Savaimah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
S.C.  29802  (803)725-8074. 
SUPPLEMENTARY  INFORMATION:  This 
notice  replaces  the  notice  pubhshed 
June  1, 1995,  aimoimcing  ait-opem^ 
meeting  on  Jime  0, 1995.  Purpose  of  the 
Board:  The  purpose  of  the  Board  is  to 
make  recommendations  to  DOE  md  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Agenda: 

Tuesday,  June  20, 1995 

8:30  a.m. — Nuclear  Materials 
Management  Subcommittee  Report 
and  discussion  of  recommendations 
regarding  the  Draft  Foreign  Research 
Reactor  Spent  Nuclear  Fuel 
Environmental  Impact  Statement 
10:45  a.m. — ^Public  Comment  Session  (5- 
minute  rule) 

11:30  a.m. — Adjourn 


Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Cormnittee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Heenan’s  office  at 
the  address  or  telephone  number  Usted 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  copying 
at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  wTiting  to  Tom 
Heenan,  Department  of  Energy 
Savaimah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  S.C.  29802,  or  by  calling 
him  at  (8O3)-725-6074. 

Issued  at  Washington,  DC  on  May  31, 1995. 
Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  95-13681  Filed  6-2-95;  8:45  am] 
BILUNG  CODE  <4S(M)1-P 


Invention  Available  for  License 

AGENCY:  Office  of  General  Counsel, 
Department  of  Energy. 
action:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  aimoimces  that  the  following 
inventions,  and  possible  foreign 
counterparts,  are  available  for  license  in 
accordance  with  35  U.S.C.  207-209. 

U.S.  Patent  No.  5,384,048, 
“Bioremediation  of  Contaminated 
Groimdwater;”  U.S.  Patent  No. 
5,189,359,  “Solid  State  Safety  Jumper 
Cables;”  U.S.  Patent  No.  5,217,009, 
“Compact  Electronic  Bone  Growth 
Stimulator;”  U.S.  Patent  No.  5,137,314, 
“Catwalk  Grate  Lifting  Tool;”  and  U.S. 
S.N.  843,027,  “Method  and  Device  for 
Disinfecting  a  Toilet  Bowl.” 

A  copy  of  the  patents  may  be 
obtained,  for  a  modest  fee,  from  the  U.S. 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


29581 


Patent  and  Trademark  Office, 
Washington,  D.C.  20231.  A  copy  of  the 
patent  appUcation  may  be  obtained,  for 
a  modest  fee,  from  the  National 
Technical  Information  Service  (NTIS), 
Springfield,  Virginia  22161. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Coimsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  D.C.  20585;  Telephone 
(202)  586-2802. 

SUPPLEMENTARY  INFORMATION:  35  U.S. 

207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  Part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  imder  certain 
circumstances,  provided  that  notice  of 
the  invention’s  availability  for  license 
has  been  annovinced  in  the  Federal 
Register. 

Issued  in  Washington,  D.C.,  on  May  30, 
1995. 

Agnes  P.  Dover, 

Deputy  General  Counsel  for  Technology 
Transfer  and  Procurement. 

[FR  Doc.  95-13679  Filed  6-2-95;  8:45  am) 
BILUNG  CODE  6450-41-M 


Molecular  Structure  Corporation 

agency:  Office  of  the  General  Counsel, 
Department  of  Energy. 

ACTION:  Notice  of  intent  to  grant 
exclusive  patent  license. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  Molecular  Structure 
Corporation,  of  The  Woodlands,  Texas, 
an  exclusive  license  to  practice  the 
invention  described  in  U.S.  Patent  No. 
4,953,191,  entitled  “High  Intensity  X- 
Ray  Source  Using  Liquid  Galfium.”  The 
*  invention  is  owned  by  the  United  States 
of  America,  as  represented  by  the 
Department  of  Energy  (DOE).  The 
proposed  license  will  be  exclusive, 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
other  terms  and  conditions  to  be 
negotiated.  DOE  intends  to  grant  the 
license,  upon  a  fined  determination  in 
accordance  with  35  U.S.C.  §  209(c), 
imless  within  60  days  of  this  notice  the 
Assistant  General  Counsel  for 
Technology  Transfer  and  Intellectual 
Property,  Department  of  Energy, 
Washington,  D.C.  20585,  receives  in 
writing  any  of  the  following,  together 
with  supporting  documents: 

(i)  A  statement  fi’om  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  license;  or 


(ii)  An  application  for  a  nonexclusive 
license  to  ffie  invention,  in  which 
applicant  states  that  he  already  has 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 

DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  August  4, 1995. 

ADDRESSES:  Office  of  Assistant  General 
Counsel  for  Technology  Transfer  and 
Intellectual  Property,  U.S.  Department 
of  Energy,  1000  Independence  Avenue 
SW.,  Washington,  D.C.  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Marchick,  Office  of  the 
Assistant  General  Coimsel  for 
Technology  Transfer  and  Intellectual 
Property,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6F-067, 1000 
Independence  Avenue  SW., 

Washington,  D.C.  20585;  Telephone 
(202)  586-4792. 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  b^n  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  CFR  404)  require  that  the  necessary 
determinations  be  made  after  public 
notice  and  opportunity  for  fiUng  written 
objections. 

Molecular  Structure  Corporation,  of 
The  Woodlands,  Texas,  has  applied  for 
an  exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent  No. 
4,953,191,  and  has  a  plan  for 
commercialization  of  the  invention. 

The  proposed  license  will  be 
exclusive  as  deemed  appropriate, 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government,  and 
subject  to  a  negotiated  royalty.  The 
Department  will  review  all  timely 
written  responses  to  this  notice,  and 
will  grant  the  license  if,  after  expiration 
of  the  60-day  notice  period,  and  after 
consideration  of  any  written  responses 
to  this  notice,  a  determination  is  made, 
in  accordance  with  35  U.S.C.  209(c), 
that  the  license  grant  is  in  the  public 
interest. 

Issued  in  Washington,  D.C.,  on  May  30, 
1995. 

Agnes  P.  Dover, 

Deputy  General  Counsel  for  Technology 
Transfer  and  Procurement. 

(FR  Doc.  9&-13678  Filed  6-2-95;  8:45  am) 
BILUNG  CODE  6450-01-M 


Alaska  Power  Administration 

Snettlsham  Project— Notice  of  Order 
Confirming  and  Approving  an 
Adjustment  of  Power  Rates  on  an 
Interim  Basis 

AGENCY:  Alaska  Power  Administration, 
DOE. 

ACTION:  Notice  of  adjustment  of  power 
rates — Snettisham  Project,  rate 
schedules  SN-F-5,  SN-NF-8,  SN-NF- 
9,  and  SN-NF-10. 


SUMMARY:  Notice  is  hereby  given  that 
the  Deputy  Secretary  approved  on  April 

28. 1995,  Rate  Order  No.  APA  13  which 
adjusts  the  present  power  rates  for  the 
Snettisham  Project.  This  is  an  interim 
rate  action  effective  May  1, 1995,  for  a 
period  of  12  months,  unless  extended, 
and  is  subject  to  final  confirmation  and 
approval  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  for  a 
period  of  up  to  five  years. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lloyd  Linke,  Director,  Power 
Division,  Alaska  Power  Administration, 
2770  Sherwood  Lane,  Suite  2B,  Jimeau, 
AK  99801-8545,  (907)  586-7405. 
SUPPLEMENTARY  INFORMATION:  On 
December  6, 1994,  the  Alaska  Power 
Administration  (APA)  published  a 
Federal  Register  notice  of  its  intention 
to  adjust  current  power  rates  for  the 
Snettisham  Project  for  a  period  of  up  to 
five  years.  The  present  rates,  as 
approved  by  FERC  at  57  FERC  1 62,235, 
are  32.1  mills  per  kilowatthour  for  firm 
energy.  There  is  a  variable  rate  for  based 
on  the  cost  of  heating  oil  of  27.1  mills 
per  kilowatthour  for  non-firm  energy 
based  on  energy  used  in  place  of  wood 
burning.  These  rates  were  approved  by 
FERC  Order,  Docket  No.  EF92-1021- 
000  issued  December  23, 1991,  for  the 
period  October  1, 1991,  through 
September  30, 1996.  Based  on  the 
annual  certification  of  rates,  APA  now 
proposes  that  rates  be  adjusted 
beginning  May  1, 1995,  for  a  period  of 
up  to  five  years.  The  new  rates  would 
be  34.7  mills  per  kilowatthour  for  firm 
energy,  with  ffie  non-firm  rates  to 
remain  the  same.  The  Federal  Register 
notice  also  indicated  APA’s  intention  to 
seek  interim  approval  of  the  proposed 
rates  by  the  Deputy  Secretary  of  Energy 
pending  final  confirmation  and 
approv^  of  the  rates  by  FERC. 

Following  review  of  APA’s  proposal 
within  the  Department  of  Energy,  on 
April  28, 1995, 1  approved  on  an  interim 
basis  Rate  Order  No.  APA-13  which 
adjusts  the  present  Snettisham  Rates  for 
period  of  up  to  five  years  beginning  May 

1. 1995,  subject  to  final  confirmation 
and  approval  by  FERC. 
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Issued  at  Washington,  DC,  April  28, 1995. 
BUI  White, 

Deputy  Secretary. 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basis 

April  26, 1995. 

In  the  matter  of  Alaska  Power 
Administration — Snettisham  Project  Power 
Rates;  Rate  Order  No.  APA-13. 

This  is  an  interim  rate  action  subject 
to  review  and  approval  of  the  Federal 
Energy  Regulatory  Commission.  It  is 
made  pursuant  to  the  authorities 
delegated  in  DOE  Delegation  Order  No. 
0204-108,  Amendment  No.  3  to  that 
Order. 

Background 

Section  204  of  the  1962  Flood  Control 
Act  (76  Stat.  1194),  authorizes  the 
Crater-Long  Lakes  Division  of  the 
Snettisham  Project  and  provides 
authority  and  general  criteria  for 
marketing  Snettisham  project  power. 
Section  201  of  the  1976  Water  Resources 
Development  Act,  Public  Law  94-587, 
provides  additional  criteria.  The  DOE 
Organization  Act  (91  Stat.  565)  assigns 
responsibilities  for  Snettisham  to  the 
Secretary  of  Energy  acting  by  and 
through  the  APA  Administrator. 

The  Snettisham  Project  was 
constructed  in  two  phases.  The  Long 
Lake  phase  went  into  commercial 
service  in  1975.  The  Crater  Lake  phase 
went  into  commercial  service  in  1991. 
Section  201  of  the  1976  Water  Resource 
Development  Act,  Public  Law  94-587, 
set  a  repayment  period  of  60  years  for 
the  Long  Lake  portion  of  the  project  and 
fixed  a  schedule  for  its  repayment.  The 
Crater  Lake  investment  carries  a  50  year 
repayment  period. 

The  Snettisham  Project  is  a  single 
purpose  project  comprised  of  two 
separate  lake  taps,  power  timnels  and 
penstocks;  a  single  imderground 
powerplant  housing  three  imits  with  a 
combined  capacity  of  78,210  kw;  41 
miles  of  138  kv  overhead  transmission 
line  and  three  miles  of  submarine  cable; 
and  a  single  substation  serving  the 
Juneau  area.  A  small  ammmt  of  energy 
is  sold  to  the  State  of  Alaska  for 
operation  of  a  fish  hatchery  at 
Snettisham.  Rate  Schedules  SN-F-4, 
SN-NF-5,  SN-NF-6,  SN-NF-7  now  in 
effect  for  the  Snettisham  Project  were 
confirmed  and  approved  by  order  of  the 
Federal  Energy  Regulatory  Commission, 
Docket  No.  EF92-1021-000  issued 
December  23, 1991  for  a  period  ending 
September  30, 1996. 


Discussion 
System  Repayment 

Studies  prepared  by  the  Alaska  Power 
Administration,  as  required  by  DOE 
Policy  No.  RA  6120.2,  demonstrate  that 
the  present  firm  rate  must  be  increased 
to  provide  sufficient  revenue  to  meet 
requirements  for  the  rate  period  and 
meet  project  repayment  criteria  by  the 
end  of  the  repayment  period.  On  that 
basis,  the  Alaslm  Power  Administration 
proposes  an  adjustment  of  the  firm  rate 
for  a  period  not  to  exceed  five  years. 

The  Administrator  of  Alaska  Power 
Administration  has  certified  that  the 
new  rates  are  consistent  with  applicable 
law  and  that  they  are  the  lowest 
possible  rates  to  customers  consistent 
with  soimd  business  principles. 

Environmental  Impact 

Alaska  Power  Administration  has 
concluded  with  Departmental 
concurrence  that  tMs  rate  action  will 
have  no  significant  environmental 
impact  vdthin  the  meaning  of  the 
Environmental  Policy  Act  of  1969.  It  is 
the  Alaska  Power  Administration’s 
determination  that  the  rate  adjustment 
does  not  exceed  the  rate  of  inflation  and 
therefore  is  categorically  excluded  from 
the  NEPA  process  as  defined  in  40  CFR 
1508.4  and  is  listed  as  a  categorical 
exclusion  for  DOE  in  10  CER  1021, 
Appendix  B4.3.  The  proposed  action  is 
not  a  major  Federal  action  for  which 
preparation  of  an  Environmental  Impact 
Statement  is  required. 

Availability  of  Information 

Information  regarding  this  rate  action, 
including  studies  and  other  supporting 
material,  is  available  for  public  review 
in  the  officers  of  the  Alaska  Power 
Administration,  2770  Sherwood  Lane, 
Suite  2B,  Juneau,  Alaska. 

Public  Notice  and  Comment 

Opportimity  for  public  review  and 
comment  on  the  rate  action  was 
annoimced  by  notice  in  the  Federal 
Register  on  December  6, 1994,  and  in  a 
paid  advertisement  of  a  newspaper  in 
the  market  area  on  December  22  and  23, 
1994.  The  notice  provided  for  a 
comment  period  of  90  days  following 
publication  in  the  Federal  Register.  An 
informational  meeting  was  held  with  an 
advisory  committee  to  the  Jimeau  City 
Assembly.  A  new  article  on  the  ' 
proposed  rate  action  was  published  in 
the  Jimeau  Empire  on  February  7, 1995. 
A  public  information  and  conunent 
forum  was  scheduled  in  Juneau,  Alaska 
on  January  12, 1995,  with  public 
comment  period  ending  March  7, 1995. 
The  public  information  eind  comment 
forum  was  canceled  on  jEmuary  6, 1995, 


due  to  lack  of  interest,  in  accordance 
with  10  CFR  903.15(b),  10  CFR  903.15(c) 
and  the  Alaska  Power  Administration’s 
prior  notices  of  the  public  forum. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
togeffier  with  supporting  documents, 
will  be  submitted  promptly  to  the 
Federal  Energy  Re^atory  Commission 
(FERC)  for  confirmation  and  approval 
on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  May  1, 1995,  attached 
Wholesale  Power  Rate  Schedules  SN-F- 
5  SN-NF-8,  SN-NF-9  and  SN-NF-10. 
These  rate  schedules  shall  remain  in 
effect  on  an  interim  basis  for  a  period 
of  12  months  imless  such  period  is 
extended  or  imtil  the  Federal  Ene^ 
Regulatory  Commission  confirms  and 
approves  them  or  substitute  rate 
schedules  on  a  final  basis. 

Issued  at  Washington,  DC,  this  28  day  of 
April  1995. 

Bill  White. 

Deputy  Secretary. 

(Schedule  SN~NF-5) 

United  States  Department  of  Energy 
Alaska  Power  Administration 

Snettisham  Project,  Alaska 

Scdiedule  of  Rates  for  Wholesale  Firm 
Power  Service 

Effective 

May  1, 1995  for  a  maximum  of  five 
years. 

Available 

In  the  area  served  by  the  Snettisham 
Project,  Alaska. 

Applicable 

To  wholesale  power  customers  for 
general  power  service. 

Character  and  Conditions  of  Service 

Alternating  current,  sixty  cycles, 
three-phase,  delivered  and  metered  at 
the  low-voltage  side  of  substation. 

Monthly  Rate 

Capacity  charge:  None. 

Energy  charge:  Firm  energy  at  34.7 
mills  per  kilowatt-hour. 

Minimum  Annual  Capacity  Charge 
None. 

Billing  Demand 
Not  applicable. 
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Adjustments 

For  transformer  losses:  If  delivery  is 
made  at  the  high-voltage  side  of  the 
customer’s  substation  but  metered  at  tbe 
low-voltage  side,  the  meter  readings  will 
be  increased  2  percent  to  compensate 
for  transformer  losses. 

[Schedule  SN-NF-81 

United  States  Department  of  Energy 
Alaska  Power  Administration 

Snettisham  Project,  Alaska* 

Schedule  of  Rates  for  Interruptible 
Power  Service 

Effective 

May  1, 1995  for  a  maximum  of  five  i 
years. 

Available 

In  the  area  served  by  the  Smettisham 
Project,  Alaska. 

Applicable 

To  wholesale  power  customers  for 
resale  to  their  large  commercial  and 
government  dual-fuel  customers. 
Availability  of  energy  will  be 
determined  by  Alaska  Power 
Administration. 

Character  and  Conditions  of  Service 

Alemating  current,  sixty  cycles,  three- 
phase,  dehvered  and  metered  at  the 
low-voltage  side  of  substation. 

Monthly  Rate 

Capacity  charge:  None. 

Energy  charge:  Veuiable  rate  pegged  to 
price  of  hearing  oil  purchased  by  the 
State  of  Alaska  or  City  and  Borough  of 
Juneau,  whichever  is  lower.  Refer  to 
Table  1  listing  oil  prices  and 
comparable  wholesale  rates. 

Minimum  Annual  Capacity  Charge 
None. 

Billing  Demand 
No  applicable. 

Adjustments 

For  transformer  losses:  If  delivery  is 
made  at  the  high-voltage  side  of  the 
customer’s  substation  but  metered  at  the 
low-voltage  side,  the  meter  readings  will 
be  increased  2  percent  to  compensate 
for  transformer  losses. 

Table  1 


Wholesale  r^e  =  1.00+ 


Fuel  oil 
($/gal) 

Wholesale 

rate 

(cents/kwh) 

Wholesale 

rate 

(mills/kwh) 

0.50 

0.84 

8.4 

0.52 

0.87 

8.7 

0.54 

0.90 

9.0 

0.56 

0.94 

9.4 

0.58 

0.97 

9.7 

0.60 

1.00 

10.0 

0.62 

1.03 

10.3 

0.64 

1.06 

10.6 

0.66 

1.09 

10.9 

0.68 

1.13 

11.3 

0.70 

1.16 

11.6 

0.72 

1.19 

11.9 

0.74 

1.22 

12.2 

0.76 

1.25 

12.5 

0.78 

1.29 

12.9 

0.80 

1.32 

13.2 

0.82 

1.35 

13.5 

0.84 

1.38 

13.8 

0.86 

1.41 

14.1 

0.88 

1.44 

14.4 

0.90 

1.48 

14.8 

0.92 

1.51 

15.1 

0.94 

1.54 

15.4 

0.96 

1.57 

15.7 

United  States  Department  of  Energy 
Alaska  Power  Administration 

Snettisham  Project  Alaska 

Schedule  of  Rates  for  Interruptible 
Power  Service 

Effective 

May  1, 1995  for  a  maximtun  of  five 
years. 

Available 

In  the  area  served  by  the  Snettisham 
Project,  Alaska. 

Applicable 

To  wholesale  power  customers  for 
resale  to  their  residential  dual-fuel 
customers.  Availabihty  of  energy  will  be 
determined  by  Alaska  Power 
Administration. 

Character  and  Conditions  of  Service 


customer’s  substation  but  metered  at  the 
low-voltage  side,  the  meter  readings  will 
be  increased  2  percent  to  compensate 
for  transformer  losses. 

Table  1 


r9xOIL 


Wholesale  rate  =  1.00+ 


1.91 1 


V 


Fuel  oil 
($/gai) 

Wholesale 

rate 

(cents/kwh) 

Wholesale 

rate 

(mills/kwh) 

0.50 

0.84 

8.4 

0.52 

0.87 

8.7 

0.54 

0.90 

9.0 

0.56 

0.94 

9.4 

0.58 

0.97 

9.7 

0.60 

1.00 

10.0 

0.62 

1.03 

10.3 

0.64 

1.06 

10.6 

0.66 

1.09 

10.9 

0.68 

1.13 

11.3 

0.70 

1.16 

11.6 

0.72 

1.19 

11.9 

0.74 

1.22 

12.2 

0.76 

1.25 

12.5 

0.78 

^29 

12.9 

0.80 

1.32 

13.2 

0.82 

1.35 

13.5 

0.84 

1.38 

13.8 

0.86 

1.41 

14.1 

0.88 

1.44 

14.4 

0.90 

1.48 

14.8 

0.92 

1.51 

15.1 

0.94 

1.54 

15.4 

0.96 

1.57 

15.7 

ISchedule  SN-NF-10] 

United  States  Department  of  Enrargy 
Alaska  Power  Administratiim  ■ 

Snettisham  Project.  Alaska 

Scdiedttle  of  Rates  for  Non-Firm  Surplus 
Power-Service 


Alternating  current,  sixty  cycles, 
three-phase,  delivered  and  metered  at 
the  low-voltage  side  of  substation. 

Monthly  Rate 

Capacity  charge:  None. 

Energy  charge:  Variable  rate  pegged  to 
price  of  heating  oil  purchase  by  the 
State  of  Alaska.  Refer  to  Table  1  Usting 
oil  prices  and  compeurable  wholesale 
rates. 

Minimum  Annual  Capacity  Charge 
None. 

Billing  Demand 
Not  apphcable. 

Adjustments 

For  transformer  losses:  If  deUvery  is 
made  at  the  high-voltage  side  of  the 


Effective 

May  1, 1995  for  a  maximum  of  five 
years. 

Available 

In  the  area  served  by  the  Snettisham 
Project,  Alaska. 

Applicable 

To  wholesale  power  customers  who 
have  established  a  rate  schedule 
providing  an  incentive  retail  rate  for 
electric  heat  customers  who  also  have  a 
wood  stove,  for  increased  use  of  energy 
for  each  month  when  compared  to  the 
same  month  in  the  preceding  year. 
Availability  of  surplus  energy  will  be 
determined  by  Alaska  Power 
Administration. 
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Character  and  Conditions  of  Service 

Alternating  ciurent,  sixty  cycles, 
three-phase,  delivered  and  metered  at 
the  low-voltage  side  of  substation. 

Monthly  Rate 

Capacity  charge:  None. 

Energy  charge:  21.7  mills  per 
kilowatt-hour. 

Minimum  Annual  Capacity  Charge 
None. 

Billing  Demand 
Not  applicable. 

Adjustments 

For  transformer  losses:  If  delivery  is 
made  at  the  high-voltage  side  of  the 
customer’s  substation  but  metered  at  the 
low-voltage  side,  the  meter  readings  will 
be  increased  2  percent  to  compensate 
for  transformer  losses. 

IFR  Doc.  95-13682  Filed  6-2-95;  8:45  am) 
BILUNO  CODE  64S0-01-M 


.  Federal  Energy  Regulatory 
Commission 

[Project  No.  3074-006  Washington] 

City  of  Spokane;  WA;  Notice  of 
Availability  of  Environmental 
Assessment 

May  30, 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  Regulations,  18  CFR  Peut 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  Revised  Report  on 
Recreational  Resources  (revised  report), 
filed  May  11, 1990,  pursuant  to  Article 
29  of  the  license  for  the  Upriver  Project. 
The  facilities  proposed  in  the  revised 
report  are  being  assessed  separately 
from  an  amendment  proposal  to  raise 
the  forebay  by  1.5  feet,  filed  September 
23, 1993.  The  proposed  recreational 
facilities  will  not  be  impacted  by  the 
proposed  1.5-foot  rise  in  the  forebay. 
The  additional  recreation  facilities 
proposed  in  the  revised  report  will  be 
constructed  on  projectlands  on  the 
Spokane  River  in  Spokane  County, 
Washington.  The  recreation  facilities 
proposed  consist  of:  (1)  The  north  side 
development  that  includes  the 
hcensee’s  half-mile  portion  of  the 
constructed  Centennial  Trail  and  a 
constructed  river  access  area  located  in 
the  immediate  area  of  the  Upriver  Dam 
spillway;  and  (2)  the  unconstructed 
southside  development  that  includes  a 
visitor  information  center,  bus  parking 
area,  smd  extensive  landscaping  next  to 


the  forebay  to  the  powerhouse.  The  staff 
prepared  an  Environmental  Assessment 
(EA)  for  the  action.  In  the  EA,  staff 
concludes  that  approval  of  the  licensee’s 
revised  report  would  not  constitute  a 
major  federal  action  significantly 
afiecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  3308,  of  the  Commission’s 
offices  at  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-13611  Filed  6-2-95;  8:45  am) 
BiLUNQ  CODE  6717-01-M 


Notice  of  Intent  to  Prepare  an 
Environmental  Assessment,  Conduct 
Site  Visit,  Solicit  Interventions, 

Protests,  and  Written  Scoping 
Comments 

May  26, 1995. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor  License 
(existing  non-operating). 

b.  Project  No.  11509-000. 

c.  Date  filed:  December  5, 1994. 

d.  Applicant:  City  of  Albany,  Oregon. 

e.  Name  of  Project:  City  of  Albany 
Hydroelectric  Project. 

f.  Location:  On  the  South  Santiam 
River  and  the  Albany-Santiam  Canal  in 
Liim  County,  Oregon,  in  the  cities  of 
Albany  and  Lebanon.  T12S,R1W, 
section  19;  T12S,R2W  sections  2,  3, 11, 
23  and  24;  TllS,R3W  sections  6,  7, 15, 
18,  emd  20-25;  TllS,R2W  section  12; 
T11S,R4W,  section  12. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 

Meurk  A.  Yeager,  P.E.,  Public  Works 
Director,  City  of  Albany,  P.O.Box  490, 
250  Broadalbin,  Albany,  OR  97321, 
(503) 967-4300. 

Beverly  Bruesch,  Project  Planner,  David 
Evans  and  Associates,  Inc.,  2828  SW 
Corbett  Avenue,  Portland,  OR  97201- 
4830,  (503)  223-6663. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely,  (202)  219-2842. 

j.  Deadline  for  filing  protests,  motions 
to  intervene  and  written  scoping 
comments:  July  28, 1995. 

k.  Status  of  Environmental  Analysis: 
The  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D8. 

l.  Intent  to  Prepare  an  Environmental 
Assessment  and  Invitation  for  Written 
Scoping  Comments:  The  Commission 


staff  intends  to  prepare  and 
Environmental  Assessment  (EA)  on  this 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

In  the  EA,  we  will  consider  both  site- 
specific  and  cumulative  enviromnental 
impacts  of  the  project  and  reasonable 
alternatives,  and  will  include  an 
economic,  financial,  and  engineering 
analyses. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and^r 
considered  in  a  final  The  staffs 
conclusions  and  reconunendations  will 
then  be  presented  for  the  consideration 
by  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

Staff  will  hold  two  scoping  meetings. 

A  scoping  meeting  oriented  towards  the 
public  will  be  held  on  Tuesday,  June  27, 
1995,  at  7:00  pm,  at  the  City  of  Albany, 
City  Hall,  250  Broadalbin,  Albany, 
Oregon.  A  scoping  meeting  oriented 
towards  the  agencies  will  be  held  on 
Wednesday,  June  28, 1995,  at  9:30  eun, 
at  the  Portland  Building,  1120  South 
West  5th  Avenue,  2nd  floor.  Room  B, 
Portland,  Oregon. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  bo&  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outlining 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the 
Commission  mailing  list.  Copies  of  the 
scoping  document  will  also  be  available 
at  the  scoping  meetings. 

Site  Visit 

A  site  visit  to  the  City  of  Albany 
Hydroelectric  Project  is  planned  for 
June  27, 1995.  Those  who  wish  to  attend 
should  plan  to  meet  at  8:00  £un  at  the 
City  of  Albany’s  Water  Treatment  Plant 
at  300  Vine  Street  SW,  Albany,  Oregon. 
If  you  plan  to  attend,  contact  Mr.  G. 
Matthew  Reynolds,  City  of  Albany,  by 
June  23, 1995,  at  (503)  967-4300  for 
directions  or  additional  details. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  identify  preliminary  issues  related  to 
the  proposed  project;  (2)  identify  issues 
that  are  not  important  and  do  not 
require  detailed  analysis;  (3)  identify 
reasonable  alternatives  to  be  addressed 
in  the  EA;  (4)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantified  data,  on  the 
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resource  issues;  and  (5)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EA,  including  points  of  view  in 
opposition  to,  or  in  support  of,  the 
staffs  preliminary  views. 

Procedures 

The  scoping  meetings  will  be 
recorded  %  a  coiut  reporter  and  all 
statements  (oral  and  written)  will 
become  a  part  of  the  formal  record  of  the 
Commission’s  proceedings  on  the  City 
of  Albany  Hydroelectric  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  pubUc  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  D.C.  20426,  until  July 
28, 1995. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  City  of  Albany 
Hydroelectric  Project,  FERC  No.  11509- 
000. 

Intervenors — ^those  on  the 
Commission’s  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission’s  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Fuiiher,  if  a  party 
files  comments  or  docmnents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency.  All  entities 
commenting  on  this  scoping  document 
must  file  an  original  and  eight  copies  of 
the  comments  with  the  Secretary  of  the 
Commission. 

Any  questions  regarding  this  notice 
may  be  directed  tc  Ms.  Deborah  Frazier- 
Stutely,  Environmental  Coordinator, 
FERC,  at  (202)  219-2842. 

Cl.  Description  of  Project:  The 
proposed  project  would  consist  of;  (1) 
the  existing  6-foot-high,  450-foot- long 
concrete  Lebanon  dam,  consisting  of  3- 
foot-high  flashboards  with  a  crest 
elevation  at  100  feei  mean  sea  level 
fm.s.i)  tc  be  modifiec’  to  a  fixed  crest 


dam  with  a  new  crest  elevation  at  101.5 
feet  m.s.l;  (2)  four  existing  fish  ladders, 
two  to  be  removed,  one  replaced  and 
one  rehabilitated;  (3)  the  existing 
unscreened  canal  inlet,  to  be  screened; 

(4)  the  existing  18-mile-long,  20-foot- 
wide  trapezoidal  Albany-Swtiam  Canal, 
about  12  miles  of  which  would  be 
dredged;  (5)  the  two  existing  concrete 
penstock  inteikes  with  trashracks,  wood 
plank  cover  and  manual  slide  gates,  one 
to  remain  closed;  (6)  the  two  existing  6- 
foot-diameter,  55-foot-long  steel 
penstocks,  one  to  remain  ^osed;  (7)  the 
existing  powerhouse  containing  two 
Francis  tin-bines,  one  to  be  removed, 
and  one  refurbished,  two  synchronous 
generators,  one  to  be  replaced  with  an 
induction  generator  wi^  an  installed 
capacity  of  50  kilowatts  and  the  other  to 
be  removed;  (8)  the  existing  switchyard, 
to  be  upgraded;  (9)  the  existing  tailrace 
discharging  project  flows  into  the 
Calapooia  River;  (10)  the  existing  2.4- 
kilovolt,  300-foot-long  transmission  line 
tying  into  an  existing  Pacific  Power  and 
Light  substation;  and  (11)  related 
facilities. 

The  project  would  operate  in  a  run-of- 
river  mode,  and  the  canal,  after  dredging 
would  have  a  maximum  capacity  of  310 
cubic  feet  per  second  (cfs).  Albany 
proposes  to  operate  the  project  to 
maintain  a  continuous  minimiun  flow  of 
1,100  cfs  in  the  South  Santiam  River 
bypass  reach.  The  proposed  project 
would  generate  about  3,780,000 
kilowatthours  of  energy  annually. 

n.  Purpose  of  Project:  Project  power 
will  be  used  by  the  City  of  Albany. 

o.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  D8. 

p.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplemented,  is 
available  for  inspection  and 
reproduction  at  the  Commission’s 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  N.E.,  Room  3104,  Washington, 
DC  20426,  or  by  calling  (202)  208-1371. 
A  copy  is  also  available  for  inspection 
and  reproduction  at  the  applicant’s 
office  (see  item  (h)  above). 

A2.  Development  Application — Any 
qualified  appficant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 


preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  prelimiirary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcanl(s)  named  in  thi.s 
public  notice. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 

385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Conunission  -will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

D8.  Filing  and  Service  of  Responsive 
Docmnents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions.  ' 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “PROTEST”  or 
“MOTION  TO  INTERVENE,”  “NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,”  or  “COMPETING 
APPLICATION”;  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  fi-om  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Conunission’s 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulator>’ 
Commission,  Room  1027,  at  the  above 
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address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

fFR  Doc.  95-13610  Filed  6-2-95;  8:45  am) 
BILUNQ  cooe  6717-01-M 


[Docket  No.  RP93-09-007] 

Colorado  Interstate  Gas  Company; 
Notice  of  Refund  Report 

May  30, 1995. 

Take  notice  that  on  April  12, 1995, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  a  refund  report  in  Docket  No. 

RP93— 99-007.  CIG  states  that  the  filing 
and  refunds  were  made  to  comply  with 
the  Commission’s  order  of  November 
10, 1994.  CIG  states  that  that  these 
amounts  were  paid  by  CIG  on  March  13, 
1995  and  April  7, 1995. 

QG  notes  that  the  refund  report 
summarizes  transportation  and 
gathering  refund  amounts  for  the  period 
October  1, 1993  through  September  30 
1994  pursuant  to  Article  3.2  of  CIG’s 
Stipulation  and  Agreement  as  approved 
in  the  Commission’s  November  10, 1994 
Order. 

QG  states  that  copies  of  CIG’s  filing 
have  been  served  on  CIG’s  jurisdictional 
transportation  and  gathering  customers, 
interested  state  commissions,  and  all 
parties  to  the  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  June  6, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protekants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95- 13612  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  6717-01-M 


[Docket  No.  RP95-^1-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compiiance 
Rling 

May  30. 1995. 

Take  notice  that  on  May  24, 1995, 
Columbia  Gas  Transmission  Corporation 


(Columbia)  tendered  for  filing  the 
following  information. 

In  compliance  with  the  Commission’s 
letter  order  of  May  19, 1995  in  Docket 
No.  RP95-9 1-000,  Columbia  states  that 
it  has  recalculated  Appendix  B  of  the 
Excess  Revenue  Credit  Report  to  correct 
an  error  in  its  allocation  of  excess 
revenue  credits.. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
protests  should  be  filed  on  or  before 
Jime  6, 1995.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  Columbia’s 
filings  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-13613  Filed  6-2-95;  8:45  am] 
BILUNQ  COOE  6717-01-M 


Western  Area  Power  Administration 

Stampede  Division,  Washoe  Project- 
Proposed  Nonfirm  Power  Rate 

agency:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Proposed  Stampede 
Division,  Washoe  Project  Nonfirm 
Energy  Rate  Adjustment. 

SUMMARY:  'The  Western  Area  Power 
Administration  (Western)  is  proposing  a 
rate  adjustment  for  nonfirm  energy  from 
the  Stampede  Division,  Washoe  Project 
(Stampede).  Stampede  is  located  in 
Sierra  County,  California.  The  power 
repayment  study  and  other  analyses 
indicate  that  the  proposed  ceiling  rate 
for  nonfirm  energy  provides  sufficient 
revenue  to  pay  all  annual  costs 
(including  interest  expense),  plus 
repayment  of  required  investment 
within  the  allowable  time  period. 
Details  regarding  the  proposed  rates  are 
outlined  in  a  rate  bro^ure  to  be 
provided  to  all  interested  parties. 
Proposed  rates  for  nonfirm  energy  are 
scheduled  to  become  effective  October 
1. 1995. 

This  notice  provides  for  proposed 
floor  and  ceiling  rates  that  are  intended 
to  ensure  the  maximum  reasonable 
annual  repayment  of  the  Steunpede 
power  investment  at  marketable  rates. 
The  proposed  formula  for  the  floor  rate 
will  be  no  less  than  85  percent  of  the 
then-effective  non-time-differentiated 
rate  as  provided  in  Sierra  Pacific  Power 


Company’s  (SPPC)  California  Queirterly 
Short-Term  Purchase  Price  Schedule  for 
As- Available  Purchases  from  Qualifying 
Facilities  with  Capacities  of  100 
kilowatts  (kW)  or  Less  (CSPP).  This 
floor  rate  reflects  the  rate  used  to 
determine  a  value  of  an  energy  exchange 
accoimt  between  Western  and  SPPC  for 
the  benefit  of  project-use  facilities.  The 
CSPP  is  filed  with  the  California  Public 
Utilities  Commission  (CPUC)  on  a  semi¬ 
annual  basis.  The  ceiling  rate  will  be  the 
rate  determined  by  Western  to  be 
necessary  to  repay  the  Stampede  power 
investment  and  eumual  expenses  over 
the  remaining  repayment  period  of  the 
power  facilities. 

Under  the  proposed  rate  schedule. 
Western  will  conduct  a  bidding  process 
for  the  Stampede  nonfirm  energy  that  is 
available  after  project-use  loads  have 
been  met,  giving  priority  to  preference 
entities.  'The  nonfirm  Stampede  energy 
will  be  sold  to  the  highest  bidder, 
provided  that  the  bid  price  is  between 
the  proposed  floor  and  ceiling  rates. 

On  Jime  7, 1991,  the  Federal  Energy 
Regulatory  Commission  (FERC) 
approved  the  rate  procedure  for 
Stampede  in  Docket  No.  EF90-5161- 
000,  which  expires  on  September  30, 
1995.  FERC  approved  Rate  Schedule 
SNF-3  throu^  September  30, 1994,  55 
FERC  P61,391.  On  September  14, 1994, 
the  Deputy  Secretary  of  Energy 
extended  the  rate  schedule  imtil 
September  30, 1995  pursuant  to 
Delegation  Order  No.  0204-108,  59  FR 
488875.  This  rate  procedure  established 
an  6umual  bidding  process  for  the  sale 
of  Stampede  nonfirm  energy.  The 
nonfirm  energy  would  be  sold  to  the 
entity  offering  the  highest  price, 
provided  that  the  bid  price  is  between 
the  floor  and  ceiUng  rates  established  by 
Western.  Since  1991,  Western  has  not 
received  a  bid  for  Stampede  energy  that 
fully  complied  with  the  FERC-approved 
bidding  procedure.  As  a  result.  Western 
has  been  able  to  market  Stampede 
nonfirm  energy  only  imder  short-term 
agreements.  In  addition,  prior  to  1994, 
Western  could  not  provide  Stampede 
power  to  project-use  loads,  as 
annoimced  in  the  Federal  Register  (50 
FR  21350)  on  May  23, 1985.  To  serve 
project-use  loads  and  market  Stampede 
nonfirm  energy.  Western  negotiated  an 
agreement  in  1994  with  SPPC  that 
provides  for  an  annual  energy  exchange 
account  for  Stampede  energy.  As 
members  of  the  Western  Systems  Power 
Pool  (WSPP),  Western  and  SPPC  agreed 
that  SPPC  would  accept  delivery  of  all 
energy  generated  by  Stampede  into  its 
electrical  system.  The  dollar  value  of  the 
Stampede  energy  received  by  SPPC 
during  any  month  will  be  credited  into 
the  Stampede  Energy  Exchange  Account 
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(SEEA).  Western  can  utilize  the  SEEA  to 
benefit  project  use  facilities,  market 
Stampede  nonfirm  energy  to  preference 
entities  over  the  SPPC  transmission 
system  at  mutually  agreed  points  of 


delivery,  or  sell  a  portion  of  the 
Stampede  energy  to  SPPC.  So  long  as 
there  is  a  balance  in  the  SEEA,  Western 
may  direct  SPPC  to  do  any  combination 
of  the  above  transactions  in  any  month. 


The  existing  and  proposed  floor  and 
ceiling  rates  for  Stampede  nonfirm 
energy  are  shown  in  the  table  below: 


Percentage  Change  in  Nonfirm  Energy  Rate 


Nonfirm  energy  rate 

Existing 
rates  as 
of  July  1, 
1994 

Proposed  rates  October  1, 1995 

Percent 

change 

Floor  rate  (mills/kWh)  . 

27.69 

See  fnrrTHila  . . . 

N/A 

Ceiling  rate  (mills/kWh)  . 

67.39 

72  .307  . 

7 

Stampede  is  a  power  system  which 
normally  has  annual  sales  less  than  100 
million  kWh  and  an  installed  capacity 
of  less  than  20,000  kilowatt;  therefore, 
the  proposed  rates  constitute  a  minor 
rate  adjustment  as  defined  by  the 
procedures  for  public  participation  in 
rate  adjustments,  as  cited  below.  Since 
this  is  a  minor  rate  adjustment,  no 
public  meetings  are  scheduled; 
however.  Western  will  accept  comments 
from  interested  parties.  After  review  of 
public  comments.  Western  will 
recommend  proposed  rates  for  approval 
on  an  interim  basis  by  the  Deputy 
Secretary  of  the  Department  of  Energy 
(DOE). 

DATES:  The  consultation  and  comment 
period  will  begin  with  publication  of 
this  notice  in  ^e  Federal  Register  and 
will  end  July  5, 1995. 

Written  comments  should  be  received 
by  Western  by  the  end  of  the 
consultation  and  comment  period  to  be 
assured  consideration  and  should  be 
sent  to  the  address  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Feider,  Area  Manager, 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  1825  Bell  Street, 
Suite  105,  Sacramento,  CA  95825-1097, 
(916)  649-4418. 

SUPPLEMENTARY  INFORMATION:  Nonfirm 
energy  rates  for  Stampede  are 
established  pursuant  to  the  Department 
of  Energy  Organization  Act  (42  U.S.C. 
7101  et  seq.),  the  Reclamation  Act  of 
1902  (43  U.S.C.  372  et  seq.],  and  acts 
amendatory  or  supplementary  to  the 
foregoing  acts,  particularly  section  9(c) 
of  the  Reclamation  Project  Act  of  1939 
(43  U.S.C.  485h(c))  and  the  Act  of 
August  1, 1956,  70  Stat.  775. 

By  Amendment  No.  3  to  [Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 


on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  FERC.  Existing 
DOE  procedures  for  public  participation 
in  rate  adjustments  (10  CFR  Part  903) 
became  effective  on  September  18, 1985. 

Availability  of  Information 

The  rate  brochure,  studies,  comments, 
letters,  memorandums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
rates  for  Stampede  nonfirm  energy  are 
available  for  inspection  and  copying  at 
Western’s  Sacramento  Area  Office, 
located  at  1825  Bell  Street,  Suite  105, 
Sacramento,  CA  95825-1097. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.],  each 
agency,  when  required  by  5  U.S.C.  553 
to  publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  initiation 
of  the  Stampede  nonfirm  energy  rate 
adjustment  is  related  to  nonregulatory 
services  provided  by  Western  at  a 
particular  rate.  Under  5  U.S.C.  601(2), 
rules  of  particular  applicability  relating 
to  rates  or  services  are  not  considered 
rules  within  the  meaning  of  the  act. 
Since  the  nonfirm  energy  rates  are  of 
limited  applicability,  no  flexibility 
analysis  is  required. 

Determination  Under  Executive  Order 
12866 

IDOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866,  58  FR  51735.  Western  has 
an  exemption  finm  centralized 
regulatory  review  under  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  is  required. 


Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  ef  seq.;  Council 
on  Environmental  Quality  Regulations 
(40  CFR  Parts  1500-1508k,  and  DOE 
NEPA  Regulations  (10  CFR  Part  1021), 
Western  has  determined  that  this  action 
is  categorically  excluded  from  the 
preparation  of  an  environmental 
assessment  or  £m  environmental  impaa 
statement.  A  categorical  exclusion  was 
issued  on  April  15, 1995. 

Issued  in  Golden,  Colorado,  May  10, 1995. 
J.M.  Shafer, 

Administrator. 

[FR  Doc.  95-13680  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  64S(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5215-2] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
agency. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Requests 
(ICR)  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
please  refer  to  ICR  #193.05. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
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Beryllium  (Subpart  C) — Information 
Requirements  (EPA  ICR  No.  193.05, 

OMB  No.  2060-0092.) 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  NESHAP  requirements  as 
established  by  the  Clean  Air  Act. 
Specifically,  imder  40  CFR  61.07-61.13 
and  40  CFR  61.30-61.34,  owners  or 
operators  of  sources  subject  to  the 
NESHAP  for  beryllium  must 
demonstrate  compliance  through  either 
an  initial  test  of  stack  emissions,  or 
ambient  air  monitoring  (unless  a  waiver 
of  emission  testing  is  obtained  imder  40 
CFR  61.13).  The  information  collected 
will  be  us^  by  the  EPA  for  monitoring, 
inspection,  and  enforcement  efforts 
directed  at  ensuring  source  compliance 
with  the  NESHAP. 

Fhior  to  commencement  of  operations, 
owners  or  operators  of  new  sources 
subject  to  this  NESHAP  must  submit  an 
application  for  approval  of  construction 
that  includes:  (1)  The  name  and  address 
of  the  applicant,  (2)  the  location  or 
proposed  location  of  the  source,  and  (3) 
tactical  information  describing  the 
source.  Once  approved,  the  owners  or 
operators  must  notify  EPA  of  the 
anticipated  and  actual  start-up  dates  at 
the  source. 

Owners  and  operators  of  new  and 
existing  sources  conducting  an  initial 
emission  test  must:  (1)  Notify  EPA  at 
least  30  days  prior  to  the  date  of  the  test, 
and  (2)  record  and  report  the  test  results 
to  EPA. 

Owners  and  operators  of  all  existing 
facilities  must  report  all  calculations 
estimating  new  emission  levels 
whenever  a  change  in  plant  operations 
or  modifications  might  elevate  emission 
levels. 

While  owners  or  operators  of  new 
sources  must  conduct  an  initial 
emission  test,  owners  or  operators  of 
existing  sources  may,  as  an  alternative, 
seek  approval  from  the  EPA  to  conduct 
continuous  compUance  monitoring. 
Owners  or  operators  of  existing  sources 
seeking  EPA  approval  to  perform 
continuous  ambient  air  monitoring  must 
submit  a  report  that  includes:  (1)  A 
description  of  the  locations  and 
physical  characteristics  of  the  sampling 
area,  (2)  the  design,  methods,  and 
techniques  used  in  sampling  and 
estimating  emissions,  (3)  a  description 
of  the  process  used  to  design  the  air 
sampling  network,  and  (4)  three  years  of 
air  quality  monitoring  data.  If  the 
request  is  granted,  the  owner  or  operator 
must  submit  a  monthly  report  on 
beryllium  concentrations  measured  at 
all  sampling  sites. 

All  sources  must  maintain  records  on: 
(1)  Emission  test  results  and  other  data 
used  to  determine  emissions,  (2)  control 


equipment  parameters,  production 
variables  or  other  indirect  data.  Sources 
that  have  chosen  to  continuously 
monitor  ambient  air  concentrations 
must:  (1)  Record  ambient  concentrations 
at  all  sampUng  sites  from  the 
continuous  monitoring  system. 

Presently,  only  about  24  sources,  out 
of  an  estimated  236  subject  to  this 
NESHAP,  conduct  continuous 
compliance  monitoring.  The  EPA  does 
not  anticipate  any  expansion  in  the 
regulated  community  over  the  next 
three  years.  Owners  and  operators  of 
subject  sources  must  maintain  records 
related  to  compliance  for  a  two  year 
period. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
collection  of  information. 

Respondents:  Businesses  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 

24. 

Estimated  Number  of  Responses  per 
Respondent:  12. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,235  hours. 

Frequency  of  Collection:  Monthly  for 
ambient  monitoring,  on  occasion  for 
initial  emission  testing. 

Send  comments  regarding  the  burden 
estimate,  ormiy  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  EPA  #193.05,  U.S. 
Environmental  Protection  Agency, 
Regulatory  Information  Division,  401 
M  Street,  SW.,  Washington,  DC  20460 
and 

Chris  Wolz,  OMB  #2060-0092,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  St.,  NW.,  Washington,  DC 
20503. 

Dated:  May  25, 1995. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  95-13673  Filed  6-2-95;  8:45  am] 
BILLING  CODE  6S60-60-M 


[FRL-5215-3] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.],  this  notice  announces  the 
Office  of  Management  emd  Budget’s 
(OMB)  responses  to  Agency  PRA 
clearance  requests. 

FOR  FURTHER  INFORMATION  CONTACT: 
Semdy  Farmer  (202)  260-2740,  Please 
refer  to  the  EPA  ICR  No. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1633.07;  Technical 
Amendments  for  Continuous  Emissions 
Monitoring,  Acid  Rain  Program;  was 
approved  04/28/95;  OMB  No.  2060- 
0258;  expires  01/31/96. 

EPA  ICR  No.  1058.05;  NSPS  (Supbart 
E)  for  Municipal  Incinerators;  was 
approved  03/28/95;  OMB  No.  2060- 
0040;  expires  03/31/98. 

OMB’s  Extensions  of  Expiration  Dates 

EPA  ICR  No.  1189.04;  Identification, 
Listing  and  Rulemaking  Petitions;  OMB 
No.  2050-0053;  expiration  date 
extended  to  07/31/95. 

EPA  ICR  No.  0167.04;  Verification  of 
Test  Parameters  and  Parts  Lists  for 
Light-Ehity  Vehicles,  Light-Duty  Trucks, 
and  Heavy-Duty  Engines;  OMB  No. 
2060-0094;  expiration  date  was 
extended  to  10/31/95.  • 

EPA  ICR  No.  0783.32;  Application  for 
Motor  Vehicle  Emission  Certification 
and  Fuel  Economy  Labeling,  Small 
Noiunad  Engines  (Proposed  Rule);  OMB 
No.  2060-0104;  expiration  date  was 
extended  to  09/30/95. 

EPA  ICR  No.  1051.05;  NSPS  for 
Portland  Cement  Plant  Monitoring 
Provisions;  OMB  No.  2060-0025; 
expiration  date  was  extended  to  08/31/ 
95. 

EPA  ICR  No.  0193.04;  NESHAP  for 
Beryllium  (Supbart  C) — Information 
Requirements;  OMB  No.  2060-0092; 
expiration  date  was  extended  to  08/31/ 
95. 

EPA  ICR  No.  0827.03;  Construction 
Grants  Program  Information  Collection 
Request;  OMB  No.  2040-0027; 
expiration  date  was  extended  to  09/30/ 
95. 

EPA  ICR  No.  1584.06;  Acid  Raid 
Program  (Title  IV  of  the  Clean  Air  Act 
Amendments  of  1990);  OMB  No.  2060- 
0221;  expiration  date  was  extended  to 
09/30/95. 

EPA  ICR  No.  1062.04;  NSPS  for  Coal 
Preparation  Plants  (Subpart  Y);  OMB 
No.  2060-0122;  expiration  date  was 
extended  to  09/30/95. 

EPA  ICR  No.  1367.03;  Gasoline 
Volatility  Enforcement;  OMB  No.  2060- 
0178;  expiration  date  was  extended  to 
08/30/95. 
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EPA  ICR  No.  1084.03;  NSPS  for 
Nonmetallic  Mineral  Processing 
Plants — Reporting  and  Recordkeeping — 
40  CFR  Subpart  000;  OMB  No.  2060- 
0050;  expiration  date  was  extended  to 
08/30/95. 

EPA  ICR  No.  1050.04;  Standards  of 
Performance  for  New  Stationary  Sources 
Vessels  for  Petroleum  Liquids — Subpart 
KA;  OMB  No.  2060-0121;  expiration 
date  was  extended  to  08/31/95. 

EPA  Withdrawal 

EPA  ICR  No.  1728.01;  Municipal 
Water  Pollution  Prevention  Program 
Evaluation  (Self  Audit);  was  withdrawn 
from  OMB’s  review  04/21/95. 

Dated:  May  25, 1995. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 

IFR  Doc.  95-13670  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  6660-60-M 


[FRL-6215-4] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  conunent.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  5, 1995. 

FOR  FURTHER  INFORMATION:  For  further 
information  or  to  obtain  a  copy  of  this 
ICR  contact  Sandy  Farmer  at  EPA,  (202) 
260-2740,  please  refer  to  EPA  ICR  No. 
0657.05. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Reporting  and  Recordkeeping 
Requirements  for  the  New  Source 
Performance  Standards,  (NSPS)  Subpart 
QQ  for  the  Graphics  Arts  Industry- 
Publication  Rotogravure  Printing  (ICR 
No.  0657.05;  OMB  No.  2060-0105). 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act,  as 
described  imder  the  general  NSPS  at  40 
CFR  60.7-60.8  and  the  specific  NSPS, 
for  volatile  organic  compound  (VOC) 
emissions  from  the  (kaphic  Arts 
Industry,  at  40  CFR  60.430-60.435.  The 
information  will  be  used  by  EPA  to 


direct  monitoring,  inspection,  and 
enforcement  efforts,  thereby  ensuring 
compliance  with  the  NSPS. 

Owners  and  operators  of  affected 
facilities  must  provide  EPA  with:  (1) 
Notification  of  construction, 
reconstruction,  or  modification;  (2) 
anticipated  and  actual  dates  of  facility 
startup;  (3)  initial  performance  test  data, 
date  and  results;  and  (4)  notification  of 
any  physical  or  operational  change  to  an 
existing  facility  which  could  increase 
the  VOC  emission  rate. 

All  affected  facilities  must  maintain 
records  on  the  faciUty  operation  that 
document:  (1)  Occurrence  and  duration 
of  any  start-ups,  shutdowns,  and 
mulfunctioh;  (2)  amount  of  volatile 
solvent  used  and  the  amoimt  recovered; 
(3)  percentage  of  volatile  solvent 
emitted  over  each  performance  period  (4 
weeks  or  one  mondi);  (4)  amoimt  of 
water  used;  (5)  periods  when  the 
monitoring  system  was  inoperative  and 
(6)  initial  performance  test  results. 

Presently  there  are  approximately  165 
sources  at  17  respondent  faciliites, 
subject  to  the  regulation.  All  subject 
facilities  must  maintain  records  related 
to  compliance  for  two  years. 

Burden  Statement:  Public  reporting 
burden  for  facilities  subject  to  this 
collection  of  informaiton  is  estimated  to 
average  328  hours  annually. 

Respondents:  Owners  or  operators  of 
subject  rotogravure  printing  facilities 
which  commenced  construction, 
'reconstruction,  or  modification  after 
October  28, 1980. 

Estimated  Number  of  Respondents: 

17. 

Estimated  Number  of  Respondents 
per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Responents:  5577  hours. 

Frequency  of  Collection:  One-time 
notifications  for  new  facilities; 
occastional  reporting,  as  appropriate,  for 
existing  facihties. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #657.04  and 
OMB  #2060-0105)  to: 

Sandy  Farmer,  EPA  ICR  #657.04,  U.S. 
Environmental  Protection  Agency, 
Regulatory  Information  Division,  401 
M  Street,  SW.,  Washington,  DC  20460 
and 

Chris  Wolz,  OMB  #2060-0105,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20530. 


Dated:  May  25, 1995. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  95-13674  Filed  6-2—95;  8:45  am) 
BH.LINQ  CODE  6560-50-M 


IFRL-6215-51 

Agency  Information  Collection  Under 
OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice.  ' 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  emd  burden. 

DATES:  Comments  must  be  submitted  on  ■ 
or  before  July  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  260-2740, 
(please  refer  to  EPA  ICR  #783.33  and 
OMB  #2060-0104.) 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Application  for  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Labeling  (EPA  ICR  #783.33; 
OMB  #2060-0104).  This  ICR  requests 
renewal  of  an  existing  clearance. 

Abstract:  Motor  vehicle  and  motor 
vehicle  engine  manufacturers  maintain 
records  and  submit  detailed  reports  to 
EPA  describing  their  planned  product 
line  with  a  description  of  emission 
control  systems,  and  test  data  organized 
by  “engine  family”  groups  expected  to 
have  similar  emissions  arid  “model 
types”  with  similar  fuel  economy. 
Manufacturers  must  maintain  records 
on  information  submitted  to  EPA.  The 
EPA,  the  IRS  and  the  DOT  use  the 
information  to  verify  compliance  with 
the  Clean  Air  Act,  gas  guzzler  taxes  in 
the  Omnibus  Reconciliation  Act,  1990, 
and  Corporate  Average  Fuel  Economy 
Standards  respectively.  State  and  local 
governments  also  use  the  information  in 
their  inspection/maintenance  programs. 
More  specifically,  the  EPA  uses  the 
information  to  issue  certificates  of 
conformity  and  fuel  economy  labels,  to 
determine  that  manufacturers 
conducted  appropriate  tests  and  verify 
that  vehicles  comply  with  prescribed 
emission  standards. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
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16,010  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  In 
addition,  each  respondent  will  spend  an 
estimated  4981  hours  per  year 
conducting  tests  and  1522  hours  per 
year  maintaining  records  required  for 
maintaining  the  records  required  for 
reporting  and  enforcement. 

Respondents:  Manufacturers  of  motor 
vehicles  and  motor  vehicle  engines. 

Estimated  Number  of  Respondents: 

68. 

Estimated  Total  Aimual  Burden  on 
Respondents:  1,530,900  hours. 
Frequency  of  Collection:  Annually. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  burden,  (please 
refer  to  EPA  ICR  #783.33  and  0MB 
#2060-0104)  to: 

Sandy  Farmer,  EPA  ICR  #783.33,  U.S. 
Environmental  Protection  Agency, 
Regulatory  Information  Division 
(2136),  401  M  St.,  SW.,  Washington, 
DC  20460 
and 

Tim  Hunt,  OMB  #2060-0104,  Ofhce  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  St.,  NW.,  Washington,  DC 
20530. 

Dated:  May  25, 1995. 

Joseph  Retzer, 

Director,  Regulatory  Information  Division. 

[FR  Doc.  95-13675  Filed  6-2-95;  8:45  am) 
BILLING  CODE  66SO-60-M 


IFRL-5215-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  July  5, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740, 
please  refer  to  EPA  ICR  #1170.05. 


SUPPLEMENTARY  INFORMATION: 

Office  of  Prevention,  Pesticides,  and 
Toxic  Substances 

Title:  Collection  of  Economic  and 
Program  Support  Data:  Request  for 
generic  Clearance.  (EPA  ICR  No.: 
1170.05;  OMB  No.:  2070-0034).  This  is 
a  request  for  an  extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Abstract:  The  Toxic  Substances 
Control  Act  (TSCA)  requires  the  EPA 
Administiator  to  consider  the  economic 
impacts  of  actions  taken  to  control  the 
manufacture,  distribution,  processing, 
use,  or  disposal  of  a  chemical  substance 
or  mixture  that  presents  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  On  occasion, 
EPA  conducts  surveys  requesting  that 
chemical  companies  voluntarily  provide 
certain  economic  and  regulatory  impact 
data  to  the  Agency.  EPA  uses  this 
information  to  determine  the  potential 
consequences  on  the  industry  of  the 
regulatory  actions  imder  consideration 
by  the  Agency. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  1.5  hour  per 
response  annually.  This  estimate 
includes  the  time  needed  to  review 
instructions,  complete  the  form,  and 
review  the  collection  of  information. 

Respondents:  Chemical 
manufacturers. 

Estimated  No.  of  Respondents:  4,000. 
Estimated  No.  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  burden  on 
Respondents:  6,000  hours. 

Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden, 
(please  refer  to  EPA  ICR  #1170.05  and 
OMB  *2070-0034)  to: 

Sandy  Farmer,  EPA  ICR  #1070.05,  U.S. 
Environmental  Protection  Agency, 
Regulatory  Information  Ehvision — 
2136,  401  M  Street,  SW.,  Washington, 
DC  20460 
and 

Tim  hunt,  OMB  #  2070-0034,  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  May  25, 1995. 

Joe  Retzer, 

Director,  Regulatory  Information  Division. 

(FR  Doc.  95-13672  Filed  6-2-95;  8:45  am) 
BILUNG  CODE  6660-S0-M 


[FRL-6208-3] 

RetroWRebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urban  Buses; 
Public  Review  of  a  Notification  of 
Intent  to  Certify  Equipment 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  agency  receipt  of  a 
notification  of  intent  to  certify 
equipment  and  initiation  of  45  day 
public  review  and  comment  period. 

SUMMARY:  The  Agency  has  received  a 
notification  of  intent  to  certify  luban 
bus  retrofit/rebuild  equipment  pursuant 
to  40  CFR  part  85,  Subpart  O.  Pursuant 
to  §  85.1407(a)(7),  today’s  Federal 
Register  notice  siunmarizes  the 
notification  below,  annoimces  that  the 
notification  is  available  for  pubUc 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  comments  received^  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 

The  Detroit  Diesel  Corporation  (DE)C) 
notification  of  intent  to  certify,  as  well 
as  other  materials  specifically  relevant 
to  it,  are  contained  in  category  VII-A  of 
Public  Docket  A-93-42,  entitled 
“Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment’’.  This  docket  is 
located  at  the  address  below. 

Today’s  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  Public  Docket 
A-93-42,  Category  VII-A,  at  the  address 
below.  An  identical  copy  should  be 
submitted  to  Willieun  Rutledge,  also  at 
the  address  below. 

DATES:  Comments  must  be  submitted  on 
or  before  July  20, 1995. 

ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agency,  Public  Docket  A-93-42 
(Category  VII-A),  Room  M-1500,  401  M 
Street  S.W,,  Washington,  DC  20460. 

2.  William  Rutledge,  Technical 
Support  Branch,  Manufacturers 
Operations  Division  (6405J),  401  “M” 
Street  S.W.,  Washington,  DC  20460. 

The  DDC  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  pubUc  docket  indicated  above. 
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Docket  items  may  be  inspected  from  8 
a.m.  imtil  5:30  p.m.,  Monday  through 
Friday.  As  provided  in  40  CFR  Part  2, 
a  reasonable  fee  may  be  charged  by  the 
Agency  for  copying  docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Rutledge,  Manufacturers 
Operations  Division  (6405J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460. 
Telephone:  (202)  233-9297. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particnlate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  options: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator’s  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
fleet  averaging  program,  that  establishes' 
specific  annual  target  levels  for  average 
PM  emissions  firom  urban  buses-in  an 
operator’s  fleet. 

A  key  aspect  of  the-program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
eiffected  buses  must  use  equipment 
which  has  been  certified  by  the  Agency. 
Emissions  requirements  imder  either  of 
the  two  compliance  options  depwd  on 
the  availability  of  retrofit/rebuild 
equipment  certified  for  each  engine 
model.  To  be  used  for  Program  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standeird  or  as 
achieving  a  25  percent  reduction  in  PM. 
Equipment  used  for  Program  2  must  be 
certified  as  providing  some  level  of  PM 
reduction  that  would  in  turn  be  claimed 
by  urban  bus  operators  when  calculating 
their  average  fleet  PM  levels  attained 
imder  the  program.  For  Program  1, 
information  on  life  cycle  costs  must  be 
submitted  in  the  notification  of  intent  to 
certify  in  order  for  certification  of  the 
equipment  to  initiate  (or  trigger) 
program  requirements.  To  trigger 
program  requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  gA)hp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  the  25 


percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

n.  Notification  of  Intent  to  Certify 

By  a  notification  of  intent  to  certify 
signed  March  16, 1995,  and  with  cover 
letter  dated  April  11, 1995,  Detroit 
Diesel  Corporation  (DDC)  has  applied 
for  certification  of  equipment  applicable 
to  it’s  6V92TA  model  engines  having 
mechanical  unit  injectors  (MUI)  that 
were  originally  manufactured  between. 
January  1979  and  December  1989.  'The 
notification  of  intent  to  certify  states 
that  the  candidate  equipment  will 
reduce  PM  emissions  25  percent  or 
more,  on  petroleiun-fueled  diesel 
engines  that  have  been  rebuilt  to  DDC 
specifications.  Further,  transit  pricing 
level  has  been  submitted  with  the 
notification,  along  with  a  guarantee  that 
the  equipment  will  be  offered  to  all 
affected  operators  for  less  than  the 
incremental  life  cycle  cost  ceiling. 
Therefore,  this  equipment  may  trigger 
program  requirements  for  the  25% 
reduction  standard.  If  certified  as  a 
trigger  of  this^tandard,  urban  bus 
opmntors  will  be  required  to  use  this 
retrofit/rebuild  equipment  or  other 
equipment  certified  to  provide  a  PM 
reduction  as  discussed  below. 

Alfcomponents  of  the  candidate 
equipment  are  contained  in  two  basic  • 
types  of  kits.  One  of  each  basic  type  of 
Idt  is  required  for  the  rebuild  of  an 
engine.  Twelve  combinations  of  the  two 
basic  types  of  kits  are  relevant  to 
certification — ^the  specific-combination 
to  be  used  with  a  particular  engine  ' 
depends  upon  engine  rotation  direction, 
orientation  of  the  engine  block,  cam  gear 
mounting  technique,  and  engine  power 
level.  One  basic  type  of  kit  includes  a 
gasket  kit,  air  inlet  hose,  cylinder  kit, 
and  by-pass  valve  assembly.  The  other 
basic  type  of  kit  includes  Kiel  injectors, 
camshafts,  blower  assembly, 
turbocharger,  and  head  assemblies. 
Further,  engines  of  model  year  1979 
through  1987  would  receive  an  injector 
timing  dimension  that  is  different  than 
that  for  the  1988  and  1989  engines. 

DDC  presents  exhaust  emission  data 
from  testing  the  candidate  equipment  on 
an  engine  rebuilt  to  a  configuration 
identical  to  a  1979  model  year  DDC 
6V92TA  urban  bus  engine.  This  engine 
was  selected  to  represent  a  “worst 
case”,  with  respect  to  PM,  of  the  engines 
for  which  certification  of  the  equipment 
is  being  sought.  A  baseline  test  was 
conducted  adter  the  engine  was  rebuilt 
to  the  original  1979  urban  bus 
configuration.  Subsequent  testing  was 
done  after  again  rebuilding  using  the 
candidate  equipment:  One  test  was 
conducted  using  the  injector  timing 


dimension  for  the  1988  and  1989 
engines,  and  another  test  was  conducted 
using  the  dimension  for  the  1979 
through  1987  engines.  The  test  data 
indicate,  with  the  candidate  equipment 
installed,  52  percent  reduction  in  PM 
level  for  1979  through  1987  model  year 
engines  (to  a  level  of  0.26  gA>hp-hr),  and 
25  percent  reduction  for  1988  and  1989 
engines  (to  a  level  of  0.23  g/bhp'-hr). 
(Model  years  1988  and  1989  of  this 
engine  family  were  certified  under, 
EPA’s  new  engine  certification  program 
to  a  PM  level  of  0.31  gA)hp-hr.)  The  test 
data  also  indicate  that  hydrocarbon 
(HC),  carbon  monoxide  (CO),  and  oxides 
of  nitrogen  (NOx)  are  less  than 
applicable  standards.  Fuel  consiunption 
is  reduced  with  the  candidate 
equipment  installed.  DDC  presents 
smoke  emission  measurements  for  the 
engine  which  indicate  compliance  with 
applicable  standards. 

DDC  states  that  the  candidate 
equipment  will  be  offered  to  all  affected 
operators  for  less  than  a  life  cycle  cost 
of  $2,000  (1992  dollars),  and  has 
submitted  life  cycle  cost  information. 
This  information  may  trigger  the  25 
percent  reduction  standard  if  the 
equipment  is  certified.  DDC  indicates 
that  the  candidate  equipment  has  no 
incremental  purchase  price,  installation 
cost,  fuel  cost,  or  maintenance,  cost 
compared  to  the  currently  available 
standard  rebuild. 

If  the  Agency  certifies  the  candidate 
DDC  equipment  as  a  trigger  of  program 
requirements,  operators  will  be  affected 
as  follows.  Under  Program  1,  all 
rebuilds  of  applicable  engines 
performed  6  months  following  the 
effective  date  of  certification,  must  use 
the  DDC  equipment  or  other  equipment: 
certified  to  prove  at  least  a  25  percent 
reduction.  This  requirement  would 
continue  for  the  applicable  engines  imtil 
such  time  that  equipment  was  certified 
to  trigger  the  0.10  g/bhp-hr  emission 
standard  for  less  than  a  life  cycle  cost 
of  $7,940  (in  1992  dollars).  If  the 
Agency  certifies  the  candidate  DDC 
equipment  as  a  trigger  of  program 
requirements,  operators  who  choose  to 
comply  with  Program  2  and  install  this 
equipment,  will  use  the  PM  emission 
level(s)  established  during  the 
certification  review  process,  in  their 
calculations  for  target  or  fleet  level  as 
specified  in  the  program  regulations. 
DDC  projects  a  post-rebuild  PM  level  of 
0.26  g/bhp-hr  with  the  equipment 
installed  on  model  year  1979  through 
1987  6V92TA  MUI  engines,  and  0.23  g/ 
bhp-hr  for  6V92TA  MUI  engines  of 
mc^el  years  1988  and  1989. 

At  a  minimum,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
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applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  the  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 
the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify, 
including  whether  the  data  provided  by 
DEX3  complies  with  the  life  cycle  cost 
requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
appUcable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  DDC  notification  of 
intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45-day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
docmnents  to  the  docket  as  a  resiilt  of 
the  review  process.  These  documents 
will  also  be  available  for  public  review 
and  comment  within  the  45-day  period. 

Dated:  May  10, 1995. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  95-13540  Filed  6-1-95;  8:45  am] 
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Notice  of  Final  Decision  To  Grant 
Chemical  Waste  Management,  Inc.  a 
Modification  of  an  Exemption  From  the 
Land  Disposal  Restrictions  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  Regarding 
injection  of  Hazardous  Wastes 

AGENCY:  United  States  Environmental 
Protection  Agency. 


ACTION:  Notice  of  Final  Decision  on  a 
Request  to  Modify  an  Exemption  fi'om 
the  Hazardous  and  Solid  Waste 
Amendments  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

SUMMARY:  Notice  is  hereby  given  by  the 
United  States  Environmental  Protection 
Agency  (USEPA  or  Agency)  that 
modification  of  an  exemption  to  the 
land  disposal  restrictions  imder  the 
1984  Hazardous  and  Solid  Waste 
Amendments  to  RCRA  has  been  granted 
to  Chemical  Waste  Management,  Inc. 
(CWM)  of  Oakbrook,  Illinois.  As 
required  by  Title  40  of  the  Code  of 
Federal  Regulations  (40  CFR  part  148), 
CWM  has  demonstrated,  to  a  reasonable 
degree  of  certainty,  that  there  will  be  no 
migration  of  hazardous  constituents 
from  the  injection  zone  utifized  by 
CWM’s  waste  disposal  facility  located 
near  Vickery,  Ohio,  for  as  long  as  the 
waste  remains  hazardous.  This 
modification  allows  CWM  to  inject 
additional  RCRA-regulated  hazardous 
wastes,  identified  by  codes  F037,  F038, 
K086,  K107,  K108,  K109,  KllO,  K123, 
K124,  K125,  K126,  K131,  K132,  K141, 
K142,  K143,  K144,  Kl45,  K147,  K148, 
K149,  K150,  and  K151  through  four 
waste  disposal  wells  (WDWs)  at  the 
facility  at  Vickery,  Ohio.  This  decision 
constitutes  a  final  Agency  action  for 
which  there  is  no  a^inistrative  appeal. 

Background 

CWM  submitted  a  petition  for  an 
exemption  from  the  restrictions  on  land 
disposal  of  hazardous  wastes  on  January 
19, 1988.  Revised  documents  were 
received  on  December  4, 1989,  and 
several  supplemental  submittals  were 
subsequently  made.  The  exemption  was 
granted  on  August  7, 1990.  On 
September  12, 1994,  and  October  28, 
1994,  CWM  submitted  a  petition  to 
modify  the  exemption  to  include  wastes 
bearing  23  additional  wastes  codes. 

After  careful  review  of  the  material 
submitted,  the  USEPA  has  determined, 
as  required  by  40  CFR  148.20(f),  that 
there  is  a  reasonable  degree  of  certainty 
that  waste  streams  containing 
constituents  designated  by  these  codes 
will  behave  hydraulically  and 
chemically  like  wastes  for  which  CWM 
was  granted  an  exemption,  and  will  not 
migrate  from  the  injection  zone  within 
10,000  years.  The  injection  zone  is  the 
Mt.  Simon  Sandstone  and  the  Rome, 
Conasauga,  Kerbel,  and  Knox 
Formations.  The  confining  zone  is 
comprised  of  the  Wells  Creek  and  Black 
River  Formations.  A  fact  sheet 


containing  a  summary  of  the  decision 
now  being  modified  was  pubUshed  in 
the  Federal  Register  on  June  18, 1990, 
at  55  FR  24629  et  seq.  The  proposed 
decision  for  this  modification  was 
published  in  the  Federal  Register  on 
February  14, 1995,  at  60  FR  8378  et  seq. 

A  public  notice  of  the  proposed 
decision  was  issued  on  February  14, 
1995,  and  a  public  hearing  was  held  in 
Fremont,  Ohio,  on  March  16, 1995.  The 
public  conunent  period  expired  on 
March  31, 1995.  A  number  of  comments 
were  received  and  all  comments  have 
been  considered  in  reaching  this  final 
decision.  A  responsiveness  summary 
has  been  mailed  to  all  commentors  and 
included  as  part  of  the  Administrative 
Record  relating  to  this  decision. 

As  a  result  of  this  action,  CWM  may 
inject  the  wastes  bearing  the  RCRA 
codes:  F037,  F038,  K086,  K107,  K108, 
K109,  KllO,  K123,  K124,  K125,  K126, 
K141,  K142,  K143,  K144,  Kl45,  K147, 
K148,  K149,  K150,  and  K151  in  addition 
to  wastes  designated  by  the  codes  listed 
in  the  fact  sheet  for  this  decision.  CWM 
may  continue  to  inject  wastes 
designated  as  K131  and  K132  after  they 
are  banned  from  land  disposal  on  Jime 
30,1995.  . 

Errata 

Several  errors  were  made  in 
compiling  the  Ust  of  waste  codes  which 
are  covered  in  the  original  exemption. 
Following  eu«  corrections: 

Waste  codes  KlOO,  K117,  K118,  and  PllO 
were  inadvertently  omitted.  CWM’s  existing 
exemption  includes  these  waste  codes. 

The  listing  included  U013  and  U175  in 
error;  there  are  currently  no  such  waste 
codes,  and,  should  such  codes  be  used  to 
designate  wastes  in  the  future,  CWM  may  not 
inject  those  wastes  unless  they  can  be  shown 
to  behave  similarly  to  previously  exempted 
wastes  and  the  CWM  exemption  is  modified 
to  include  them. 

The  duplication  of  U003  was  inadvertent 
and  the  second  occurrence  has  no 
significance. 

Ts  were  used  instead  of ‘I’s  in  U150, 

U176,  and  U178.  These  codes  should  have 
been  written  using  ‘I’s. 

A  full  hst  of  all  the  RCRA  waste  codes 
for  which  CWM  has  been  granted 
exemption  follows: 

BILLING  CODE  6560-S0-P 
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List  of  Approved  RCRA  Waste  Codes  for  Injection: 


DOOl 

K023 

K107 

P029 

P096 

U031 

U089 

U146 

U205 

D002 

K024 

K108 

P030 

P097 

U032 

U09a 

U147 

U206 

D003 

K025 

K109 

P031 

P098 

U033 

U091 

U148 

U207 

D004 

K026 

KllO 

P033 

P099 

U034 

U092 

U149 

U208 

D005 

K027 

Kill 

P034 

PlOl.. 

U035 

U093 

U150. 

U209 

D006 

K028. 

K112 

P036 

P102. 

U036^ 

U094. 

U151 

U210 

D007 

K029 

K113 

P037 

P103 

U03T 

U095 

U152 

U211 

D008 

K030 

K114 

P038 

P104 

U038 

U096 

U153 

U213 

D009 

K031 

K115’ 

P039' 

P105 

U039 

U097 

U154 

U214 

DOlO 

K032 

K116 

P040 

P106 

U041 

U098 

U155 

U215 

DOll 

K033 

K117' 

P041 

P107 

U042 

U099  * 

U156 

U216 

D012 

K034 

K118 

P042 

P108 

U043 

UlOl 

U157 

U217 

D013 

K035 

K123 

P043 

P109- 

U044 

U102 

U158 

U218 

D014 

K036 

K124 

P044 

PllO 

U045 

U103 

U159 

U219 

D015 

K037 

K125 

P045 

Pill 

U046 

U105' 

U160 

U220 

D016 

K038 

K126 

P046 

P112 

U047 

U106 

U161 

U221 

D017 

K039 

K131 

P047 

.  P113 

U048 

U107 

U162 

U222 

FOOl 

K040 

K132 

P048 

P114 

U049 

U108 

U163 

U223 

F002 

K041 

K136 

P049 

P115 

U050 

U109 

U164 

U225 

F003 

K042 

K141 

P050 

P116 

U051 

UllO 

U165 

U226 

F004 

K043 

K142 

P051 

P118 

U052 

Ulll 

U166 

U227 

F005 

K044 

K143 

P054 

P119 

U053 

U112 

U167 

U228 

F006 

K045 

K144 

P056 

P120 

U055 

U113 

U168 

U234 

F007 

K046 

K145 

P057 

P121 

U056 

U114 

U169 

U235 

F008 

K047 

K147 

P058 

P122 

U057 

U115 

U170 

U236 

F009 

K048 

K148 

P059 

P123 

U058 

U116 

U171 

U237 

FOlO 

K049 

K149 

P060 

UOOl 

U059 

U117 

U172 

U238 

Foil 

K050 

K150 

P062 

U002 

U060 

U118 

U173 

U239 

F012 

K051 

K151 

P063 

U003 

U061 

U119 

U174 

U240 

F019 

K052 

pool 

P064 

U004 

U062 

U120 

U176 

U243 

F024 

K060 

P002 

P065 

U005 

U063 

U121 

U177 

U244 

F037 

K061 

P003 

P066 

U006 

U064 

U122 

U178 

U246 

F038 

K062 

P004 

P067 

U007 

U066 

U123 

U179 

U247 

F039 

K069 

POOS 

P068 

U008 

U067 

U124 

U180 

U248 

KOOl 

K071 

P006 

P069 

U009 

U068 

U125 

U181 

U249 

K002 

K073 

P007 

P070 

UOlO 

U069 

U126 

U182 

U328 

K003 

K083 

P008 

P071 

UOll 

U070 

U127 

U183 

U353 

K004 

K084 

P009 

P072 

U012 

U071 

U128 

U184 

U359 

K005 

K085 

POlO 

P073 

U014 

U072 

U129 

U185 

K006 

K086 

poll 

P074 

U015 

U073 

U130 

U186 

K007 

K087 

P012 

P075 

U016 

U074 

U131 

U187 

K008 

K093 

P013 

P076 

U017 

U075 

U132 

U188 

K009 

K094 

P014 

P077 

U018 

U076 

U133 

U189 

KOlO 

K095 

P015 

P078 

U019 

U077 

U134 

U190 

19011 

K096 

P016 

P081 

U020 

U078 

U135 

U191 

K013 

K097 

P017 

P082 

U021 

U079 

U136 

U192 

K014 

K098 

P018 

P084 

U022 

U080 

U137 

U193 

K015 

K099 

P020 

P085 

U023 

U081 

U138 

U194 

K016 

KlOO 

P021 

P087 

U024 

U082 

U139 

U196 

K017 

KlOl  ■ 

P022 

P088 

U025 

U083 

U140 

U197 

K018 

K102 

P023 

P089 

U026 

U084 

U141 

U200 

K019 

K103 

P024 

P092 

U027 

U085 

U142 

U201 

K020 

K104 

P026 

P093 

U028 

U086 

U143 

U202 

K021 

K105 

P027 

P094 

U029 

U087 

U144 

U203 

K022 

K106 

P028 

P095 

U030 

U088 

U145 

U204 

BILUNG  CODE  6560-«0-C 


29594 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


Conditions 

General  conditions  of  this  exemption 
are  found  at  40  CFR  part  148.  The 
exemption  granted  to  CWM  on  August 
7, 1990  included  a  number  of 
conditions.  Conditions  numbered  (1), 
(2),  (3),  (4),  and  (9)  remain  in  force. 
Monitoring  under  condition  5,  which 
called  for  construction  and  operation  of 
a  deep  monitoring  well,  will  continue 
through  the  Ufe  of  the  facility. 
Conditions  numbered  (5),  (6),  (7),  and 
(8)  have  been  satisfied. 

DATES:  This  action  is  effective  as  of  May 
16, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harlan  Gerrish  or  Nathan  Wiser,  Lead 
Petition  Reviewers,  USEPA,  Region  5, 
telephone  numbers  (312)  886-2939  and 
(312)  353-9569,  respectively.  Copies  of 
the  petition  and  all  pertinent 
information  relating  thereto  are  on  file 
and  are  part  of  the  Administrative 
Record.  It  is  recommended  that  you 
contact  the  lead  reviewers  prior  to 
reviewing  the  Administrative  record. 
Edward  P.  Watters, 

Acting  Director,  Water  Division. 

(FR  Doc.  95-13676  Filed  6-2-95;  8:45  am] 
BH.UNQ  CODE  6660-60-P 
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Availability  of  Draft  Proposed 
Compliance  Agreement  Between 
Environmental  Protection  Agency  and 
Department  of  Energy  Related  to 
Noncompliance  of  the  Los  Alamos 
National  Laboratory  With  National 
Emission  Standards  for  Hazardous  Air 
Pollutants,  40  CFR  Part  61,  Subpart  H 
(Radionuclides);  and  Notice  of  Pubiic 
Information  Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  draft 
proposed  compliance  agreement  and 
notice  of  public  information  meetings. 

SUMMARY:  The  Environmental  Protection 
Agency  is  hereby  giving  notice  of 
availability  for  public  review  and 
comment,  a  draft  Federal  Facility 
Compliance  Agreement  (FFCA)  between 
the  Environmental  Protection  Agency 
(EPA)  and  the  Department  of  Energy 
(DOE),  in  the  matter  of  the  DOE’s  Los 
Alamos  National  Laboratory,  Los 
Alamos,  New  Mexico.  The  draft  FFCA 
has  been  negotiated  pursuant  to  the 
Clean  Air  Act,  42  U.S.C.  7401,  et  seq., 
and  Executive  Order  12088,  October  13, 
1978,  (43  FR  47707).  The  FFCA  will 
resolve  violations  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  relating  to  Emissions  of 
Radionuclides  Other  Than  Radon  From 


Department  of  Energy  Facilities 
(NESHAP),  40  CFR  part  61,  subpart  H, 
set  forth  in  Notices  of  Noncompliance 
issued  by  EPA  to  DOE  effective 
November  27, 1991,  and  November  23, 
1992.  The  draft  FFCA  incorporates  (at 
Appendix  A)  a  Compliance  Plan  which 
requires  DQE  to  upgrade  the  facility  and 
operations  to  achieve  full  compliance 
with  NESHAP  Subpart  H.  EPA  seeks 
comment  on  the  draft  FFCA  within  60 
days  of  the  date  of  publication  of  this 
notice.  Single  copies  of  the  draft  FFCA 
may  be  obtained  on  request,  or  the  draft 
FFCA  may  be  examined  at  any  of  the 
locations  listed  below  (see  ADDRESSES). 
Single  copies  of  the  draft  FFCA  are 
available  on  request  firom  Mr.  Hemk 
May,  U.S.  Environmental  Protection 
Agency  (6T-E),  1445  Ross  Avenue, 

Dallas,  Texas  75202-2733.  The  request 
may  be  made  via  facsimile  at  (214)  665- 
2164,  or  by  calling  a  24-hour  message 
system  at  (214)  665-7225.  If  request  is 
made  on  24-hour  telephone  message 
system  or  by  facsimile,  message  will  be 
acknowledged  promptly  and  the  draft 
FFCA  mailed  as  soon  as  possible.  On 
request,  the  draft  FFCA  will  be  sent 
instead  on  PC  disk  in  WordPerfect  5.1. 

Three  informational  meetings  will  be 
held  early  in  the  60-day  comment 
period,  and  will  be  open  to  the  public. 
The  purpose  of  these  meetings  is  not  to 
receive  conunents  on  the  FFCA,  but 
rather  to  explain  the  background  and 
basis  of  the  FFCA  to  those  interested, 
and  answer  questions  related  to  the 
FFCA.  Meetings  will  be  held  in  Los 
Alamos,  NM  at  the  Fuller  Lodge,  2132 
Central  Avenue  (at  20th  Street)  from  7 
p.m.  to  10  p.m.  on  Jime  27, 1995;  in 
Espanola  at  the  Espanola  National 
Guard  Building,  West  Fairview  Lane 
(2.3  miles  west  of  U.S.  Highway  285) 
from  7  p.m.  to  10  p.m.  on  June  28, 1995; 
and  in  Santa  Fe  at  the  auditorium  in  the 
Runnels  Building,  New  Mexico 
Department  of  Environment,  1190  St. 
Francis  Drive  from  7:00  p.m.  to  10:00 
p.m.  on  Jvme  29, 1995.  All  meetings  will 
be  conducted  in  English,  but  a  Spanish 
translator  will  be  avtulable  to  assist  with 
questions  and  answers.  Facilities  will 
not  be  available  to  receive  comments, 
and  it  is  emphasized  that  comments  on 
'  the  draft  FFCA  cannot  be  received  at 
these  informational  meetings. 

DATES:  Comments  on  the  draft  FFCA 
must  be  received  in  writing  by  no  later 
than  August  4, 1995. 

ADDRESSES:  Written  comments  on  the 
draft  FFCA  should  be  submitted  in 
writing  to  Mr.  Samuel  Coleman, 

Director  Air,  Pesticides  and  Toxics 
Division  (6T),  U.S.  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  TX  75202-2733. 


A  copy  of  the  draft  FFCA  is  available 
for  inspection  at  the  following  locations: 

Albuquerque  Public  Library,  501 
Copper  Avenue  NW,  Albuquerque,  New 
Mexico. 

Santa  Fe  Public  Library,  145 
Washington  Avenue,  Santa  Fe,  New 
Mexico. 

Los  Alamos  DOE  Community  Reading 
Room,  1350  Central  Avenue,  Suite  101, 
Los  Alamos,  New  Mexico;  also  in  Los 
Alamos  at  the  Mesa  Public  Library,  2400 
Central  Avenue,  Los  Alamos,  New 
Mexico. 

Espanola  Public  Library,  314  Onate, 
Espanola,  New  Mexico. 

EPA  Library,  401  “M”  Street,  SW. 
(West  Tower,  Room  2904),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hank  May,  Air  Enforcement  Branch  (6T- 
E),  U.S.  Environmental  Protection 
Agency,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-7297. 

Dated;  May  26, 1995. 

Samuel  Coleman, 

Director.  Air,  Pesticides  and  Toxics  Division 
(6T),  EPA  Region  6. 

(FR  Doc.  95-13668  Filed  6-2-95;  8:45  am] 
BILUNG  CODE  6S60-6<M> 


[FRL-6214-9] 

Common  Sense  Initiatives  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSI  Printing  and  Iron  and  Steel  Sector 
Subcommittee  Meetings;  Open 
Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Printing  and  Iron  and  Steel  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Covmcil  (CSIC)  will  meet  on 
the  dates  and  times  described  below.  All 
times  noted  are  Eastern  Time.  All 
meetings  are  open  to  the  public.  Seating 
at  meetings  will  be  on  a  first-come  basis. 
For  further  information  concerning 
specific  meetings,  please  contact  the 
individuals  listed  with  the  two  Sector 
Subcommittee  announcements  below. 

(1)  Printing  Sector  Subcommittee — June 
21, 1995 

The  Common  Sense  Initiative 
Coimcil,  Printing  Sector  Subcommittee 
(CSIC-PSS)  is  convening  an  open 
meeting  on  June  21, 1995  from  8:30  am 
to  3:30  pm.  The  workgroups  will  meet 
the  day  before  on  June  20, 1995  from 
approximately  10:00  am  until  about  5:30 
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pm.  The  meetings  will  be  held  at  the 
Crystal  City  Marriott,  1999  Jefferson 
Davis  Highway,  Arlington,  VA  22202- 
3564.  The  phone  number  of  the  hotel  is 
703-413-5500. 

The  purpose  of  the  Subcommittee 
meeting  is  to  discuss  the  projects  imder 
consideration  by  the  Subcommittee  and 
the  Subcommittee  workplan.  The 
purpose  of  the  workgroup  meetings  the 
day  before  is  to  further  develop  the 
workplan  for  these  projects.  Agendas 
will  be  available  Jime  13, 1995. 

Limited  time  will  be  provided  for 
members  of  the  public  wishing  to  make 
an  oral  presentation  or  comments  at  the 
Subcommittee  meeting. 

For  further  information,  contact 
Ginger  Gotliffe  of  EPA’s  Office  of 
Enforcement  and  Compliance  Assurance 
at  202-564-7072,  or  Nancy  Cichowicz 
of  EPA’s  Region  III  at  215-597-2030. 

(2)  Iron  and  Steel  Sector 
Subconunittee — June  29, 1995 

The  Conunon  Sense  Initiative 
Council,  Iron  and  Steel  Sector 
Subcommittee  (CSIC-ISS)  is  holding  an 
open  meeting  on  Thursday,  June  29, 

1995  fi'om  9:00  a.m.  to  5:00  p.m.  at  the 
Westin  William  Penn  Hotel,  530 
William  Penn  Place,  Pittsburgh,  PA 
15219,  telephone  number  412-281- 
7100. 

The  Iron  and  Steel  Subcommittee  has 
created  foiur  workgroups  which  are 
responsible  for  proposing  to  the  full 
Subconunittee  for  its  review  and 
approval  potential  activities  or  projects 
that  the  Iron  and  Steel  Sector 
Subcommittee  will  imdertake,  and  for 
carrying  out  projects  once  approved. 

The  Subcommittee  has  approved  four 
projects  and  their  workplans  and  two 
project  concepts  for  which  workplans 
are  being  developed  for  review  and 
discussion.  Two  additional  projects  are 
being  considered  by  the  Subcommittee. 
Workgroups  will  be  meeting  on 
Wednesday  preceding  the  meeting  to 
discuss  further  these  projects  and 
continue  working  on  workplans.  The 
piu^ose  of  the  Subcommittee  meeting 
will  for  be  the  fom  workgroups  to  report 
on  the  progress  they  have  made,  and  for 
the  Subcommittee  to  review  and  discuss 
the  workplan  activities,  to  provide 
further  guidance  as  necessary,  to 
approve  any  proposed  changes  or 
additional  projects,  and  to  make 
remaining  implementation  decisions. 

For  more  information  about  the  Iron 
and  Steel  Sector  Subconunittee  meeting, 
please  call  either  Ms.  Mary  Byrne  at 
312-353-2315  in  Chicago,  Illinois  or 
Ms.  Judith  Hecht  at  202-260-5680  in 
Washington,  DC. 


Further  Information  and  Inspection  of 
CSIC  Documents 

Documents  relating  to  the  above 
Sector  Subcommittee  annoimcements 
will  be  publicly  available  at  the 
meetings.  Thereafter,  these  documents, 
together  with  official  minutes  for  the 
meetings,  will  be  available  for  public 
inspection  in  room  2417  Mall  of  EPA 
Headquarters,  Common  Sense  Initiative 
Program  Staff,  401  M  Street,  SW., 
Washington,  DC  20460,  phone  (202) 
260-741 7.,  CSIC  information  can  be 
accessed  electronically  through 
contacting  Katherine  Brown  at: 
brown.katherine@epamail.epa.gov. 

Dated:  May  31. 1995. 

Vivian  Daub, 

Designated  Federal  Officer. 

[FR  Doc.  95-13671  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  6660-60-M 


[FRL-«215-8] 

Notice  of  Closed  Meeting  of  the  Ad 
Hoc  Environmental  Education  and 
Training  Subcommittee  of  the  National 
Environmental  Education  Advisory 
Council 

Piusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Date:  June  20, 1995. 

Time:  9:00  am-5:00  pm. 

Place:  U.S.  EPA. 

Contact:  Kathleen  MacKinnon,  U.S.  EPA, 
Environmental  Education  Division  (1707), 

401  M  Street,  SW.,  Washington,  DC  20460, 
202-260-4951. 

Purpose/ Agenda:  To  review  and  evaluate 
proposals  to  operate  the  Environmental 
Education  and  Training  Program. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  Section  552b(c)(4)  and  (6)  of  Title  5 
U.S.C.  Discussions  about  the  proposals 
could  disclose  privileged  or  confidential 
trade  secrets  and  commercial  or 
financial  information  as  well  as 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dated:  May  12, 1995. 

Loretta  M.  Ucelli, 

Associate  Administrator.  Office  of 
Communications,  Education,  and  Public 
Affairs. 

(FR  Doc.  95-13669  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  asaO-SO-M 


[FRL-6216-21 

Land  Use  Directive 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Availability  of  “Land 
Use  in  the  CERCLA  Remedy  Selection 
Process.” 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  has  issued  a 
directive  entitled  “Land  Use  in  the 
CERCLA  Remedy  Selection  Process” 
(OSWER  Directive  Nrnnber  9355.7-:04). 
This  directive  outlines  guidelines  to 
consider  when  developing  “reasonably 
anticipated”  futtue  land  uses  in  the 
CERCLA  remedy  selection  process.  It 
recommends  early  community 
involvement,  which  EPA  believes 
should  result  in  a  more  participatory 
and  better  informed  decisionmaking 
process;  greater  community  support  for 
remedies  selected  as  a  result  of  this 
process;  and  more  expedited  cleanups. 
ADDRESSES:  To  obtain  a  copy  of  this 
land  use  directive  contact  the  National 
Technical  Information  Service  (NTIS)  at 
(703)  487—4650  and  request 
“Considering  Land  Use  in  the  CERCLA 
Remedy  Selection  Process,”  9355.7-04/ 
PB95-96324/EPA540/R95/052. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RCRA/Superfund  Hotline  at  (800)  424- 
9346  (in  the  Washington,  DC 
metropohtan  area,  (703)  412-9810).  The 
Telecomm vmications  Device  for  the  Deaf 
(TDD)  Hotline  nmnber  is  (800)  553— 

7672  (in  the  Washington,  DC 
metropohtan  area,  (703)  412-3323).  Or 
contact  Sherri  Clark,  Remedial 
Operations  and  Guidance  Branch, 
Hazardous  Site  Control  Division,  Office 
of  Emergency  and  Remedial  Response 
(5203G),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460  at  (703)  603-8820. 

supplementary  information: 

A.  Background 

The  U.S.  Environmental  Protection 
Agency  responds  to  releases  and 
threatened  releases  of  hazardous 
substances  imder  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liabihty 
Act  of  1980  (CERCLA).  Regulations 
governing  such  responses  are  foimd  in 
the  National  Oil  and  Hazardous 
Substemces  Pollution  Contingency  Plan 
or  NCP.  The  process  for  remedy 
selection  in  the  NCP  generally  requires 
that  a  remedial  investigation  be 
performed  to  identify  the  nature  and 
extent  of  contamination  at  National 
Priorities  List  (NPL)  sites.  The  remedy 
selection  process  also  requires  that  a 
feasibihty  study  be  completed  which 
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develops  potential  remedial  alternatives 
for  cleanup  of  the  site.  These  remedial 
alternatives,  which  are  aimed  at 
protecting  human  health  and  the 
environment,  should  specify  the 
acceptable  level  of  contaminants  of 
concern  in  a  particular  media  as  well  as 
the  associated  exposure  route(s). 

Knowing  the  projected  future  use  of  the 
land  affects  the  determination  of  the 
exposure  route(s)  and  receptors)  of 
concern  for  the  remedial  action 
objectives. 

Many  p>eople  believe  that  EPA 
“chooses”  residential  land  use  in  the 
risk  assessment  and  remedy  selection 
steps  regardless  of  whether  that  use  is 
relevant  to  the  site.  At  many  sites,  the 
risk  assessment  evaluates  the  future 
residential  scenario  as  a  point  of 
'  information  to  aid  the  decisionmaker  in 
assessing  the  consequences  of  remedy 
selection.  This  is  different  from 
premising  the  final  remedy,  or  even  the 
baseline  risk  assessment,  on  future 
residential  use.  Many  sites,  while  not 
currently  residential,  have  residences 
adjacent  or  in  close  proximity. 
Consequently,  current  residential  use  is 
not  assessed,  while  future  residential 
use  may  be  very  relevant  in  the  context 
of  the  site. 

Analyses  by  the  Office  of  Solid  Waste 
and  Emergency  Response  (OSWER) 
show  that  residents  currently  live  on 
15%  of  NPL  sites,  that  31%  of  NPL  sites 
are  used  currently  for  industrial  use, 
and  that  25%  of  NPL  sites  are  used 
currently  for  commercial  use.  For  those 
sites  where  EPA  has  looked  at  potential 
future  land  use(s),  2.6%  of  the  sites  are 
expected  to  be  residential,  35%  of  the 
sites  are  expected  to  be  industrial,  and 
24%  of  the  sites  are  expected  to  be 
commercial.  These  statistics  represent 
the  land  uses  at  the  facility  itself; 
however,  approximately  80%  of  the 
NPL  sites  have  residents  surrounding 
the  site  which  would  lead  the  Agency 
to  consider  residential  use  as  a 
reasonably  anticipated  future  land  use 
for  the  site. 

Given  the  diversity  of  land  uses  at  and 
surrounding  the  site,  determining  the 
“reasonably  anticipated”  future  land 
uses  may  be  a  challenge.  Therefore,  EPA 
believes  that  it  is  useful  to  involve  the 
affected  conununity  and  stakeholders  in 
the  scoping  stage  of  the  RI/FS  process  to 
begin  discussions  of  what  the  future 
“reasonably  anticipated”  land  uses 
mi^t  be. 

OSWER  analyzed  the  post-remedial 
land  use  at  completed  NPL  sites  and 
compared  that  with  the  projected  future 
land  use  at  the  time  the  Record  of 
Decision  was  signed.  The  analysis 
showed  that  approximately  50%  of  the 
sites  with  future  residential  land  use 


predicted  are  currently  vacant.  In 
comparison,  only  23%  of  the  sites  with 
future  industrial  or  commercial  use 
predicted  are  vacant.  The  land  use 
directive  promotes  discussions  between 
the  local  land  use  authorities,  the 
community  groups,  and  the  land 
owner(s)  which  may  assist  in  avoiding 
vacant  lots  in  the  future  and  instead,  to 
facilitate  productive  reuse  of  the 
property. 

B.  Summary  of  the  Directive 

The  directive  recommends  early 
commimity  involvement  during  the 
scoping  phase  of  the  Remedial 
Investigation/Feasibility  Study  (RI/FS) 
to  develop  reasonable  assiunptions 
regarding  future  land  use(s)  anticipated 
at  a  Superfund  site.  EPA  believes  that 
early  commimity  involvement,  with  a 
particular  focus  on  the  conununity’s 
desired  future  uses  of  a  property 
associated  with  the  CERCLA  site, 
should  result  in  a  more  participatory 
and  better  informed  decisionmaking 
process;  greater  community  support  for 
remedies  selected  as  a  result  of  this 
process;  and,  more  expedited  cleanups. 
Where  there  are  environmental  justice 
concerns,  extra  efforts  should  be  made 
to  reach  out  to  and  consult  with  affected 
commimity  members  who  may  not  be 
reached  through  conventional  outreach 
and  communication  vehicles.  The 
directive  is  generally  consistent  with, 
and  will  help  to  implement,  principles 
that  were  discussed  and  widely  agreed 
upon  in  last  year’s  CERCLA 
reauthorization  debate.  The  directive  is 
not  as  specific  as  some  of  last  year’s 
propos^  legislation  with  respect  to  the 
degree  of  deference  that  EPA  should 
give  the  community  in  determining 
reasonably  anticipated  land  uses  at  the 
site,  but  clearly  calls  for  a  substantial 
community  role. 

The  directive  also  recommends 
meeting  with  local  land  use  planning 
officials  and  identifies  sources  of 
information  to  which  one  might  look 
regarding  the  history  and  likely  future  of 
the  property.  Where  the  local  planning 
process  has  involved  thorough  and 
broad-based  public  participation,  EPA 
will  be  able  to  rely  on  planned  uses 
resulting  from  that  process  with  a 
greater  degree  of  certainty  than  where 
that  is  not  the  case.  At  some  sites  there 
are  environmental  justice  concerns  and 
the  local  residents  near  the  Superfund 
site  may  feel  disenfranchised  from  the 
local  land  use  planning  and 
development  process.  In  these 
instances,  the  directive  calls  attention  to 
the  need  for  special  efforts  to  involve 
the  full  range  of  community  residents. 

In  addition,  the  guidance  describes 
how  anticipated  land  uses  are 


considered  in  the  RI/FS  and  remedy 
selection  process.  Remedial  action 
alternatives  developed  in  the  RI/FS 
process  should  generally  reflect  the 
reasonably  anticipated  lemd  use  or  uses. 
In  some  instances,  concerns  about  cost 
or  practicability  may  make  it  necessary 
to  consider  other  possible  uses.  Land 
uses  that  will  be  available  following 
completion  of  remedial  action  are 
determmed  as  part  of  the  remedy 
selection  process.  During  this  process, 
the  goal  of  realizing  reasonably 
anticipated  future  land  use  potential  is 
considered  along  with  other  factors. 

Any  combination  of  unrestricted  uses, 
restricted  uses,  or  use  for  long-term 
waste  management  may  result. 

Goals 

EPA’s  goal  is  to  issue  this  land  use 
directive  to  assist  EPA’s  Regional  offices 
in  developing  reasonable  assumptions 
regarding  anticipated  future  land  uses  at 
a  site  for  use  in  the  RI/FS. 

Please  contact  individuals  and  offices 
listed  in  the  sections  of  this  notice 
entitled  ADDRESSES  and  FOR  FURTVKR 
INFORMATION  CONTACT  to  learn  more 
about  the  Land  Use  Directive. 

Dated:  May  30, 1995. 

Elliott  P.  Laws, 

Assistant  Administrator. 

[FR  Doc.  95-13677  Filed  6-2-95;  8:45  ami 
BILUNQ  CODE  66SO-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Coiiection 
Approved  by  Office  of  Management 
and  Budget 

May  26, 1995. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Conununications  Commission 

OMB  Control  No.:  3060-0355. 
Expiration  Date:  05/31/98. 

Title:  Rate  of  Return  Reports,  FCC 
Forms  492  and  492A. 

Estimated  Annual  Burden:  1544  total 
annual  hours;  8  hours  per  response. 

Description:  Filing  of  FCC  Form  492 
and  FCC  Form  492A  is  required  by 
Sections  1.795  and  65.600  of  the  FCC 
Rules  and  Section  219  of  the 
Communications  Act  of  1934,  as 
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amended.  Filing  of  the  FCC  Form  492 
on  a  quarterly  basis  is  required  from 
each  local  exchange  carriers  or  group  of 
affiliated  carriers  which  is  not  subject  to 
Sections  61.41  through  61.49  of  the 
Commission’s  Rules  and  which  has  filed 
individual  access  tarifis  during  the 
enforcement  period.  Each  local 
exchange  carrier  or  group  of  affiliated 
carriers  subject  to  the  previously  stated 
sections  sh^l  file  the  FCC  Form  492A 
report  with  the  Commission  for  the 
calendar  year.  The  forms  are  necessary 
to  enable  the  Commission  to  monitor 
the  access  tarifis  and  to  enforce 
maximum  rate  of  return  prescriptions 
and  price  cap  earnings  levels.  A  copy  of 
each  report  must  be  retained  in  the 
principal  office  of  the  respondent  and 
shall  Ira  filed  in  such  manner  as  to  be 
readily  available  for  reference  and 
inspection.  FCC  Form  492  and  FCC 
Form  492A  have  been  updated  to 
display  the  current  expiration  date  and 
are  available  for  public  use.  Copies  of 
the  forms  may  be  obtained  by  call  202- 
418-FORM. 

OMB  Control  No.:  3060-0422. 

Expiration  Date:  05/31/98. 

Title:  Waivers  (Application  for  Waiver 
of  Hearing  Aid  Compatibility 
Requirement),  Section  68.5. 

Estimated  Annual  Burden:  30  total 
annual  hours;  3  hoius  per  response. 

Description:  Section  710(b)  of  the 
Communications  Act  requires  that 
almost  all  telephones  manufactured  in 
or  imported  into  this  country  after 
August  16, 1989  be  hearing  aid 
compatible.  Refurbished,  repaired  or 
resold  telephones,  telephones  used  with 
public  and  private  mobile  radio 
services,  and  secure  telephones  used  for 
classified  communications  are  exempt. 
The  HAC  Act  provides  a  three  year 
grace  period  for  cordless  telephones 
before  they  must  comply  with  the 
requirement.  Congress  Recognized, 
however,  that  there  may  be 
technological  and/or  economical 
re^lsons  some  new  telephones  may  not 
meet  the  hearing  aid  compatibility 
requirement.  Therefore,  it  provided  for 
a  waiver  requirement  for  new 
telephones  base  on  technological  and 
economical  grounds.  Section  68.5  of  the 
Commission’s  rules  provides  the  criteria 
to  be  used  to  assess  waivers.  Applicants 
seeking  waivers  must  submit  sufficient 
information  for  the  Commission  to  make 
an  informed  decision. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

(FR  Doc.  95-13563  Filed  6-2-95;  8:45  am] 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  26, 1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  filler  information  on  this 
submission  contact  Dorothy  Conway, 
Federal  Communications  Commission, 
(202)  418-0217  or  via  internet  at 
DConway@FCC.GOV.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 

Room  10214  NEOB,  Washington,  DC 
20503,  (202)  395-3561. 

OMB  Number:  3060-0031. 

Title:  Application  for  Consent  of 
Assignment  of  Broadcast  Station 
Construction  Permit  or  License. 

Form  No.:  FCC  314. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1060 
responses;  83.42  hour  burden  per 
response;  88,246  hours  total  annual 
briMen. 

Needs  and  Uses:  Section  154(j),  308 
and  310(d)  of  the  Communications  Act 
of  1934,  as  amended  require  FCC  Form 

314  to  be  filed  when  applying  for 
assignment  of  a  broadcast  station 
construction  permit.  This  information  is 
used  by  FCC  staff  to  determine  whether 
the  assignee  meets  basic  statutory 
requirements  to  become  a  Commission 
permittee  or  licensee. 

OMB  Number:  3060-0032. 

Title:  Application  for  Consent  to 
Transfer  Control  of  Corporation  Holding 
Broadcast  Construction  Permit  or 
License. 

Form  No.:  FCC  315. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1060 
responses;  83.42  hours  burden  per 
response;  88,246  hours  total  annual 
burden. 

Needs  and  Uses:  Sections  154(i),  308 
and  310(d)  of  the  Communications  Act 
of  1934,  as  amended  require  FCC  Form 

315  to  be  filed  when  applying  for 


consent  to  transfer  control  of 
corporation  holding  an  AM,  FM  or  TV 
broadcast  station  construction  permit  or 
license.  The  data  is  vised  by  FCC  staff  to 
determine  whether  transferee  meets 
basic  statutory  reqviirements  to  become 
a  Commission  permittee  or  licensee. 

OMB  Number:  3060-0470. 

Title:  Computer  IB  Remand 
Proceeding:  Bell  Operating  Company 
Safeguards,  and  Tier  1  Local  Exchange 
Company  Safeguards  (CC  Docket  No. 
90-623)  and  Implementation  of  Further 
Cost  Allocation  Uniformity  (MO&O). 

Form  No.:  N/A. 

AcUon:  Revision  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  90 
responses;  300  hours  burden  per 
response;  27,00  hours  total  annual 
bu^en. 

Needs  and  Uses:  Section  201(b)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  that  common  carriers 
establish  just  and  reasonable  charges, 
practices  and  regulations  for  the 
services  they  provide;  the  Commission 
is  responsible  for  regulating  the 
telecommunications  industry  and 
ensuring  that  common  carriers  abide  by 
its  mandate.  Since  the  carriers  are 
allowed  to  provide  nonregulated 
services  the  Conunission  must  establish 
a  mechanism  to  prevent  carriers  from 
imposing  on  ratepayers  the  costs  and 
risks  of  nonregulat^  service.  The  cost 
allocation  manual  is  reviewed  by  the 
Commission  to  ensure  that  all  costs  are 
properly  classified  between  regulated 
and  nonregulated  activity. 

OMB  Number:  3060-0072. 

Title:  Airborne  Mobile  Radio 
Telephone  License  Application. 

Form  No.:  FCC  409. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  3000 
responses;  5  minutes  burden  per 
response;  252  hours  total  annual 
buMen. 

Needs  and  Uses:  FCC  409  is  used  by 
Commission  staff  to  license  airborne 
mobile  units  in  the  air-ground  service  to 
individuals  who  intend  to  become 
subscribers  to  a  common  carrier  mobile 
radio  service. 

OMB  Number:  3060-0509. 

Title:  Amendments  to  Parts  21,  22, 23 
and  25  of  the  Qumnission’s  rules  to 
require  reporting  of  station  frequency 
and  technical  parameters  for  registration 
by  the  Commission  with  the 
International  Frequency  Registration 
Board  (IFRB). 

Form  No.:  N/A. 
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Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  7,747 
responses;  10.3  hours  burden  per 
response;  77,205  hoiurs  total  annual 
bu^en. 

Needs  and  Uses:  The  NPRM  proposed 
to  collection  date,  which  is  FCC  is 
required  to  report  to  the  IFRB.  The 
Conunission  will  use  the  information  to 
perform  monitoring,  reporting  and 
coordinating  functions  to  resolve 
matters  raised  with  foreign  governments 
or  through  the  Treaty  Branch  of  the 
Commission’s  Office  of  Engineering  and 
Technology. 

OMB  Number:  3060-0387. 

Title:  Section  78.69  Cable  Relay 
Station  Records. 

Form  No.:  N/A. 

Action:  Extension  of  a  ciurently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  1,987 
recordkeepers;  26  hours  biuden  per 
recordkeeper;  51,662  hours  total  annual 
burden. 

Needs  and  Uses:  Section  78.69 
requires  that  licensees  of  cable  relay 
stations  maintain  records  of  certain 
inspections,  observations  and  repairs. 
These  records  are  used  by  FCC  field 
personnel  dmring  investigations. 

Federal  Communications  Commission. 
LaVera  F.  Marshall, 

Acting  Secretary. 

[FR  Doc.  95-13564  Filed  6-2-95;  8:45  am) 
BH.LINO  CODE  6712-«1-E 


FEDERAL  RESERVE  SYSTEM 

Associated  Banc-Corp,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  Ae  Act 
(12  U.S.C.  1842(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  vtrill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Jime  29, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
Qames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Associated  Banc-Corp,  Green  Bay, 
Wisconsin;  and  Associated  Illinois 
Banc-Corp,  Green  Bay,  Wisconsin,  to 
acquire  100  percent  of  the  voting  shares 
of  GN  Bancorp,  Inc.,  Chicago,  Illinois, 
and  thereby  acquire  Gladstone-Norwood 
Trust  &  Savings  Bank,  Chicago,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272; 

1.  Victoria  Bancshares,  Inc.,  Victoria, 
Texas;  and  Victoria  Financial  Services, 
Inc.,  Wilmington,  Delaware,  to  acquire 
100  percent  of  the  voting  shares  of 
Cattlemen’s  Financial  Services,  Inc., 
Austin,  Texas;  Cattlemen’s  Financial 
Services  of  Delaware  Inc.,  Wilmington, 
Delaware;  and  Cattlemen’s  State  Bank, 
Austin,  Texas, 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  30, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-13629  Filed  6-2-95;  8:45  am] 
BILUNG  CODE  B210-01-f 


First  Union  Corporation;  Acquisition  of 
Company  Engaged  in  Permissible 
Nontanking  Activities 

The  organization  listed  in  this  notice 
has  applied  imder  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Ba^  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  secmities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Boeird  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.’’  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  them  June  19, 1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  Fhesident)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  STATCO  Inc., 
Rome,  Georgia,  and  its  subsidiary.  Home 
Federal  Savings  Bank,  Rome,  Georgia, 
and  thereby  engage  in  operating  a 
federal  savings  bank  pursuant  to  § 
225.25(b)(9)  of  the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  30, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  95-13628  Filed  6-2-95;  8:45  am] 
BILLINO  CODE  621(M)1-F 


FEDERAL  TRADE  COMMISSION 

[File  No.  932  3040] 

APM  Enterprises— Minn  Inc.;  Proposed 
Consent  Agreement  with  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  video  dating 
service  franchise  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
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terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchise  to 
make  refunds  to  consumers  who  were 
misled  by  the  imdisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  an  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  pubUc  record  for  a  period 
of  sixty  (60)  days.  PubUc  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
cop)ring  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(u)). 

Agreement  Containing  Consent  Order 
To  Cease  And  Desist 

In  the  Matter  of  APM  Enterprises — ^Minn 
Inc.,  a  corporation.  File  No.  932  3040. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  APM 
Enterprises — Minn  Inc.,  a  corporation, 
(hereinafter  referred  to  as  proposed 
respondent)  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  fi'om  the  use  of  the  acts 
and  practices  being  investigated. 

It  Is  Hereby  Agreed  by  and  between 
proposed  respondent,  its  attorneys,  and 
coimsel  for  the  Federal  Trade 
Commission  that: 

1.  APM  Enterprises — ^Minn  Inc.,  doing 
business  as  Great  Expectations  of 
MinneapoUs  (“GE  Minneapolis”),  is  a 
corporation  organized,  existing,  and 
doing  business  vmder  and  by  virtue  of 
the  laws  of  the  state  of  lUinois,  with  its 
office  and  principal  place  of  business 
located  at  3300  Edinborough  Way,  Suite 
300,  Edina,  MN  55435. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 


(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  ^reement. 

4.  Tnis  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  pubUc  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  pubUcly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  pubUc  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  efiect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shaU  become  final  upon  service. 
DeUvery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  conteuning 
the  agreed-to  order  to  proposed 
respondent’s  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  meinner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 


# 


may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compUance  reports  showing  that  it  has 
fully  compUed  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  Is  Ordered  that: 

A.  Respondent  GE  MinneapoUs,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  ofiiering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  accurately  calculate  and 
disclose  the  annual  percentage  rate,  as 
required  by  Sections  107(a)  and  (c)  of 
the  Truth  in  Lending  Act,  15  U.S.C. 

§§  1606  (a)  and  (c),  and  Sections 
226.18(e)  and  226.22  of  Regulation  Z,  12 
CFR  226.18(e)  and  226.22; 

B.  Respondent  GE  MinneapoUs,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  ofiering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  segregate  the  disclosures 
required  by  the  TILA  from  all  other 
information  provided  in  connection 
with  the  transaction,  including  from  the 
itemization  of  the  amount  financed,  as 
required  by  Section  128(b)(1)  of  the 
TILA,  15  U.S.C.  1638(b)(1),  and  Section 
226.17(a)  of  Regulation  Z,  12  CFR 
226.17(a); 

C.  Respondent  GE  MinneapoUs,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
coimection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  make  all  disclosures  in  the 
manner,  form,  and  amoimt  required  by 
Sections  122  and  128(a)  of  the  TILA,  15 
U.S.C.  §§  1632  and  1638(a),  and 
Sections  226.17  and  226.18  of 
Regulation  Z,  12  CFR  226.17  and 
226.18; 

D.  Respondent  GE  MinneapoUs,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit. 
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do  forthMath  cease  and  desist  firom 
failing  to  comply  with  the  TILA,  15 
U.S.C.  §  1601  et  seq.,  and  Regulation  Z, 
12  CFR  Part  226. 

n 

Refund  Program 

It  Is  Further  Ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondent  shall: 

1.  Determine  to  whom  respondent 
disclosed  on  the  original  TILA 
disclosiue  an  annual  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollar  below  the  finance  charge 
determined  in  accordance  wi&  Section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  ^ance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually 
disclosed,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  §  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consvuner  in  the  amount  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amount  of  the  refund,  the 
number  of  piayments  refunded,  the 
amount  of  adjustment  for  future 
payments  and  the  number  of  future 
payments  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  this 
order,  respondent  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independeni 
accounting  firms,  with  which  it,  its 
officers,  employees,  attorneys,  ^ents, 
and  franchisees  have  no  business 
relationship.  Staff  for  the  Division  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  one 
of  the  firms  (“independent  agent”)  and 
so  advise  respondent; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondent  shall  direct 
the  independent  agent  to  review  a 
statistically-valid  sample  of  refunds. 
Respondent  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
from  the  independent  agent  confirming 
that  respondent  has  complied  with  Part 
II.A.  of  this  order; 
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D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondent. 

in 

It  Is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  documents  and  other 
records  necessary  to  demonstrate  fully 
its  compliance  with  this  order. 

IV 

It  Is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  futiue  officers  and  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondent,  its 
successors  and  assigns,  shall  secure 
fittm  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  Is  Further  Ordered  that  respondent, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  tffis  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structure  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  order. 

VI 

It  Is  Further  Ordered  that  respondent 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Customer:  As  part 
of  our  settlement  with  the  Federal  Trade 
Commission  for  alleged  violations  of  the 
Truth  in  Lending  Act,  we  are  sending  you  the 
enclosed  refund  check  in  the  amount  of 

$ _ .  The  refund  represents  the  amount 

you  were  overcharged  as  a  result  of  errors 
made  by  Great  Expectations  in  calculating  or 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

[In  addition,  your  future  monthly 
payments  have  been  reduced.  Starting 
immediately,  your  monthly  payments  will  be 
_ .] 

We  regret  any  inconvenience  this  may  have 
caused  you. 


Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  APM 
Enterprises — ^Minn,  Inc.  (“GE 
Minneapolis”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE 
Minneapolis,  as  a  creator  imder  the 
Truth  in  Lending  Act  (“TILA”),  has 
violated  the  TILA  and  its  implementing 
Regulation  Z.  Specifically,  the  TILA 
requires  creditors  to  make  clear  and 
consistent  disclosiues  of  the  credit 
terms  in  a  financed  transaction.  GE 
Minneapolis  failed  to  accurately 
calculate  and  disclose  the  annual 
percentage  rate  (“APR”),  which  resulted 
in  some  consvuners  paying  more  in 
interest  charges  than  the  firanchise 
disclosed.  The  complaint  further  alleges 
that  this  practice  is  unfair  or  deceptive 
in  violation  of  the  Federal  Trade 
Commission  Act. 

Additionally,  the  complaint  alleges 
that  GE  Minneapolis  failed  to  accvuately 
disclose  the  itemization  of  the  amoimt 
financed,  which  assists  consiuners  in 
imderstanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
whether  any  of  the  proceeds  are  being 
distributed  to  third  parties,  and  has 
failed  to  separate  the  itemization  frnm 
all  other  information  provided  in 
connection  with  the  transaction.  Also, 
GE  Minneapolis  failed  to  provide  a 
descriptive  explanation  of  the  financing 
terms.  For  example,  GE  Minneapolis 
failed  to  explain  that  the  APR  is  “the 
cost  of  yoiir  credit  as  a  yearly  rate”  and 
that  the  finance  charge  is  “the  dollar 
amount  the  credit  will  cost  you.”  GE 
Minneapolis  also  failed  to  provide  a 
description  of  the  amovmt  financed,  the 
total  of  payments,  and  the  total  sales 
price. 

Additionally,  the  complaint  alleges 
that  GE  Miimeapolis  failed  to 
conspicuously  disclose  the  finance 
charge.  The  purpose  of  the  required 
disclosiue  is  to  make  this  term  apparent 
to  consumers. 

Finally,  the  complaint  alleges  that  GE 
Minneapolis  failed  to  identify  the 
creditor  in  each  transaction  and  failed  to 
provide  the  total  sales  price. 
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The  consent  agreement  would 
prohibit  GE  Minneapolis  horn  failing  to 
accurately  calculate  and  disclose  the 
APR  and  any  other  terms  required  by 
the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  GE 
Minneapolis  to  make  adjustments  to  the 
accovmt  of  any  consumer  to  whom  it 
disclosed  an  APR  or  finance  charge  that 
was  lower  than  the  eunount  the 
consumer  actually  was  required  to  pay. 

The  consent  agreement  would  also 
require  GE  Minneapolis  to  maintain 
records  of  its  compliance  with  the 
consent  agreement,  distribute  copies  of 
the  agreement  to  its  employees,  and 
advise  the  Federal  Trade  Commission  of 
any  changes  in  its  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  95-13659  Filed  6-2-95;  8:45  am] 
BaJ.INa  CODE  STSO-OI-M 


[File  No.  942  3044] 

The  Eskimo  Pie  Corporation;  Proposed 
Consent  Agreement  With  Anaiysis  To 
Aid  Pubiic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Virginia-based 
corporation  fi-om  misrepresenting  the 
existence  or  amount  of  calories  or  any 
other  nutrient  or  ingredient  in  any 
frozen  dessert  product  and  frnm  falsely 
claiming  that  any  frt)zen  dessert  product 
has  been  approved,  endorsed  or 
recommended  by  any  person,  group  or 
organization. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker  or  Barbara  Eli  Giulio,  FTC/ 
Chicago  Regional  Office,  Federal  Trade 
Commission,  55  East  Monroe  St.,  Suite 
1860,  Chicago,  IL  60603,  (312)  353- 
8156. 

SUPPLEMENTARY  INFORMATION:  Pinsuant 
to  Section  6(f)  of  the  Federal  Trade 


Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  The  Eskimo  Pie 
Corporation,  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The  Eskimo 
Pie  Corporation,  a  corporation,  and  it 
how  appearing  that  'The  Eskimo  Pie 
Corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondent  is 
willing  to  enter  into  em  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  that  by  and 
between  The  Eskimo  Pie  Corporation, 
by  its  duly  authorized  officer  and  its 
attorneys,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  'The  Eskimo 
Pie  Corporation  is  a  Delaware 
corporation,  with  its  office  and 
principal  place  of  business  located  at 
901  Moorefield  Park  Drive,  Richmond, 
Virginia  23236. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 


information  in  respect  thereto  publicly 
released.  'The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  of  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  'The  agreement  contemplates  that,  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission’s  Rulbs,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  the 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  ’Hie  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  'The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7. - Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  imderstands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  comphed  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  civU  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 
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/ 

It  is  ordered  that  respondent  The 
Eskimo  Pie  Corporation,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  frozen  dessert 
product  in  or  affecting  commerce,  as 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  through  numerical  or 
descriptive  terms,  logos,  symbols,  or  any 
other  means: 

A.  The  existence  or  amoimt  of  calories 
or  any  other  nutrient  or  ingredient  in 
any  such  product;  or 

B.  That  such  product  has  been 
approved,  endorsed  or  recommended  by 
any  person,  group  or  organization. 

II 

It  is  ordered  that  respondent  The 
Eskimo  Pie  Corporation,  a  corporation,  ' 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  frozen  dessert 
product  in  or  affecting  commerce, 
“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  failing  to  disclose 
clearly  and  prominently  in  any 
advertisement  or  promotional  material 
that  represents,  in  any  manner,  directly 
or  by  implication,  through  numerical  or 
descriptive  terms,  logos,  symbols,  or  any 
other  means,  that  su^  product  is  a 
useful  or  appropriate  part  of  a  diabetic’s 
diet: 

A.  The  fat  content  per  serving  of  such 
product  expressed  as  1)  the  number  of 
grams  and  2)  the  percentage  of  the 
“Maximmn  Daily  Value”,  unless  such 
product  is  low  in  total  fat; 

B.  The  saturated  fat  content  per 
serving  of  such  product  expressed  as  1) 
the  number  of  grams  and  2)  the 
percentage  of  the  “Maximum  Daily 
Value”  of  the  saturated  fat,  imless  such 
product  is  low  in  saturated  fat;  and 

C.  The  statement  “Not  a  reduced 
calorie  food”  when  such  a  statement 
would  be  required  on  the  label  pursuant 
to  regulations  promulgated  by  the  Food 
and  Drug  Administration. 

The  statements  required  by 
subparagraphs  A.l  and  A.2  and  B.l  and 
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B.2  of  this  Part  shall  appear  in  close 
proximity.  For  purposes  of  this  Part,  the 
term  “Maximum  Daily  Value”  shall 
mean  the  daily  reference  value  or  other 
daily  intake  limit  for  total  fat  or 
saturated  fat  established  in  an  effective 
final  regiilation  of  the  Food  and  Drug 
Administration.  For  purposes  of  this 
Part,  “low  in  fat”  and  “low  in  saturated 
fat”  shall  mean  the  qualifying  amount 
for  such  terms  as  set  forth  in  regulations 
promulgated  by  the  Food  and  Drug 
Administration. 

For  purposes  of  this  Order,  “clearly 
and  prominently”  shall  meem  as 
follows: 

1.  In  a  television  or  videotape 
advertisement,  the  disclosure  shall  be 
presented  simultaneously  in  both  the 
audio  and  video  portions  of  the 
advertisement,  llie  audio  disclosure 
shall  be  delivered  in  a  volume  and 
cadence  and  for  a  duration  sufficient  for 
an  ordinary  consumer  to  hear  and 
comprehend  it.  The  video  disclosure 
shall  be  of  a  size  and  shade,  and  shall 
appear  on  the  screen  for  a  duration, 
sufficient  for  an  ordinary  consumer  to 
read  and  comprehend  it; 

2.  In  a  print  advertisement,  the 
disclosure  shall  be  in  close  proximity  to 
the  representation  that  triggers  the 
disclosure  in  at  least  twelve  (12)  point 
type;  and 

3.  In  a  radio  advertisement,  the 
'disclosure  shall  be  delivered  in  a 
volume  and  cadence  and  for  a  duration 
siifficient  for  an  ordinary  consumer  to 
hear  and  comprehend  it. 

III 

Nothing  in  this  Order  shall  prohibit 
respondent  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  product  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pvusuant  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990. 

IV 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  emy  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  availabfe  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  test  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  including 
correspondence  from  consumers. 


V 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  respondent  which  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

V7 

It  is  further  ordered  that  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  ffivisions  and  to 
each  of  its  officers,  agents, 
representatives,  employees,  and 
licensees  engaged  in  the  preparation  or 
placement  of  advertisements  or  other 
materials  covered  by  this  Order. 

VII 

It  is  further  ordered  that  respondent, 
or  its  successors  and  assigns,  shall,  for 
three  (3)  years  after  the  date  of  the  last 
dissemination  of  the  representation  to 
which  they  pertain,  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  advertisements  containing 
any  representation  covered  by  this 
Order. 

VIII 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  and  at  such  other  times  as 
the  Commission  may  require,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  The  Eskimo  Pie 
Cc^oration  (Eskimo  Pie). 

Tne  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

This  matter  concerns  claims  made  by 
Eskimo  Pie  in  its  advertising  for  its 
Sugar  Freedom  frozen  dessert  products. 

The  Commission’s  complaint  in  this 
matter  charges  Eskimo  Pie  with 
engaging  in  imfair  or  deceptive  practices 
in  connection  with  its  advertising  of  its 
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Sugar  Freedom  frozen  dessert  products. 
According  to  the  complaint  Eskimo  Pie 
falsely  represented  that  its  Sugar 
Freedom  fix)zen  dessert  products  are 
significantly  reduced  in  calories 
compared  with  comparable  foods  and 
that  they  are  low  in  calories. 

The  complaint  also  alleges  that 
Eskimo  Pie  falsely  represented  that  the 
Americem  Diabetes  Association  has 
approved  or  endorsed  Eskimo  Pie  Sugar 
Freedom  frozen  dessert  products. 

Finally,  the  complaint  alleges  that 
Eskimo  Pie  represented  that  its  Sugar 
Freedom  frozen  dessert  products  are 
particularly  useful  or  appropriate  in  the 
diabetics’s  diet,  but  failed  to  disclose 
that  many  of  these  products  are  high  in 
total  fat  and  saturated  fat  and  are  not 
low  or  reduced  in  calories. 

The  consent  order  contEiins  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  Eskimo  Pie  frnm 
engaging  in  similar  deceptive  and  unfair 
acts  and  practices  in  the  future. 

Part  I  of  the  order  prohibits  Eskimo 
Pie  from  misrepresenting  the  existence 
or  amoimt  of  calories  or  any  other 
nutrient  or  ingredient  in  any  frozen 
dessert  product;  or  that  such  product 
has  been  approved,  endorsed  or 
recommended  by  any  person,  group  or 
organization. 

Part  n  of  the  order  requires  that  when 
Eskimo  Pie  represents  that  any  frozen 
dessert  product  is  a  useful  or 
appropriate  part  of  a  diabetic’s  diet, 
then  it  must  disclose  a)  the  total  fat 
content  if  the  product  is  not  low  in  fat; 

b)  the  saturated  fat  content  if  the 
product  is  not  low  in  saturated  fat;  and 

c)  that  the  product  is  not  a  reduced 
calorie  product  when  the  FDA  would 
require  a  similar  disclosure  in  labelling. 

Part  III  of  the  order  provides  that 
representations  that  would  be 
specifically  permitted  in  food  labeling, 
under  regulations  issued  by  FDA 
pursuant  to  the  Nutrition  labeling  and 
Education  Act  of  1990,  are  not 
prohibited  by  the  order. 

Part  IV  of  the  order  requires  Eskimo 
Pie  to  maintain  copies  of  all  materials 
relied  upon  in  maldng  any 
representation  covered  by  the  order. 

Part  V  of  the  order  requires  Eskimo 
Pie  to  notify  the  Commission  of  any 
changes  in  corporate  structure  that 
might  affect  compliance  with  the  order. 

Part  VI  of  the  order  requires  Eskimo 
Pie  to  distribute  copies  of  the  order  to 
its  operating  divisions  and  to  various 
officers,  agents  and  representatives  of 
Eskimo  Pie. 

Part  VII  of  the  order  requires  Eskimo 
Pie  to  maintain  copies  of  all 
advertisements  containing 
representations  covered  by  the  order. 


Part  Vm  of  the  order  requires  Eskimo 
Pie  to  file  with  the  Commission  one  or 
more  reports  detailing  compliance  with 
the  order. 

The  piirpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  any  of  their  terms. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  95-13652  Filed  6-2-95;  8:45  am] 
BILUNO  CODE  STSO-OI-M 


[File  No.  932  3040] 

p.E.C.H.,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  video  dating 
service  franchise  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchise  to 
make  refunds  to  consumers  who  were 
misled  by  the  imdisclosed  financed 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 


Agreement  Containing  Consent  Order 
To  Cease  And  Desist 

In  the  Matter  of  G.E.C.H.,  Inc.,  a 
corporation.  File  No.  932  3040. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  G.E.C.H., 
Inc.,  a  corporation,  (hereinafter 
sometimes  referred  to  as  proposed 
respondent)  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondent  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  G.E.C.H.,  Inc.,  doing  business  as 
Great  Expectations  of  Cherry  Hill  (“GE 
Cherry  Hill”),  is  a  corporation 
organized,  existing,  and  doing  business 
imder  and  by  virtue  of  the  laWs  of  the 
state  of  New  Jersey  with  its  office  and 
principal  place  of  business  located  at 
One  Cherry  Hill,  Suite  600,  Cherry  Hill, 
NJ  08002. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procediiral  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the  ^ 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  l^n  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 
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6.  This  agreement  contemplates  that, 
if  it  is  accepted  hy  the  Conunission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Conunission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Conunission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  ccnnplaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  emd  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
pubUc  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statue  for  other  orders. 
The  order  shall  become  final  upon 
service.  Dehvery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent’s  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  comphed  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that: 

A.  Respondent  GE  Cherry  Hill,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do^orthwith  cease  and  desist  from 
failing  to  accurately  calculate  and 
disclose  the  annual  percentage  rate,  as 
required  by  Sections  107  (a)  and  (c)  of 
the  TILA,  15  U.S.C.  1606  (a)  and  (c),  and 
Sections  226.18(e)  and  226.22  of 
Regulation  Z,  12  CFR  226.18(e)  and 
226.22; 

B.  Respondent  GE  Cherry  Hill,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation. 


subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  &t>m 
failing  to  make  all  disclosures  in  the 
manner,  form,  and  amount  required  by 
Sections  122  and  128(a)  of  the  TILA,  15 
U.S.C.  1632  and  1638(a),  and  Sections 
226.17  and  226.18  of  Regulation  Z,  12 
CFR  226.17  and  226.18; 

C.  Respondent  GE  Cherry  Hill,  its 
•successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  comply  with  the  TILA,  15 
U.S.C.  1601  et  seq.,  and  Regulation  Z,  12 
CFR  part  226. 

n 

Refund  Program 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondent  shall: 

1.  Determine  to  whom  respondent 
disclosed  on  the  original  TILA 
disclosure  an  annual  percentage  rate 
that  was  miscalculated  hy  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollar  below  the  finance  charge 
determined  in  accordance  with  Section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  finance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually 
disclosed,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  siun  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amount  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consiuner,  the  amoimt  of  the  refund,  the 
number  of  payments  refunded,  the 
amount  of  adjustment  for  future 
payments  and  the  number  of  future 
payments  to  be  adjusted; 

B.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondent  shall  direct 
Ira  M.  Goldberg,  Esquire,  to  review  a 
statistically-valid  sample  of  refunds. 
Respondent  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 


from  Mr.  Goldberg  confirming  that 
respondent  has  complied  with  Part  II.  A. 
of  this  order; 

C.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  home 
by  the  respondent. 

in 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shdl 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  dociunents  and  other 
records  necessary  to  demonstrate  fully 
its  compliance  with  this  order. 

IV 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  and  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondent,  its 
successors  and  assigns,  shall  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  is  further  ordered  that  respondent, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structiue  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  order. 

VI 

It  is  further  ordered  that  respondent 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Member:  Some 
time  ago,  the  Federal  Trade  Commission  .staff 
notified  us  that  we  had  made  some 
inadvertent  errors  in  filling  out  certain  Truth 
in  Lending  Act  disclosure  forms,  which  is  the 
form  you  signed  containing  primarily  the 
terms  by  which  you  agreed  to  pay  for  your 
Great  Expectations  membership  over  some 
period  of  time.  After  receiving  the  FTC 
notification,  we  went  back  and  recomputed 
your  finance  charge  and  determined  that  we 
had  miscalculated  or  improperly  disclosed 
that  charge,  or  the  annual  percentage  rate.  We 
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are  therefore  enclosing  a  refund  check 
payable  to  your  order  in  the  amount  of 

$ _ which  represents  the  amount  you 

were  inadvertently  overcharged. 

[In  addition,  your  future  monthly 
payments  have  been  recalculated  and, 
starting  immediately,  your  monthly 

payments  will  be  $ _ .] 

We  hope  that  your  experience  with  Great 
Expectations  has  been  a  positive  one  and 
hope  that  you  will  feel  to  notify  us  if 
there  is  anything  we  can  do  for  you.  We 
regret  any  inconvenience  this  may  have 
caused  you. 

Very  truly  yours, 

[signed] 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 
The  Federal  Trade  Commission  has' 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  G.E.C.H., 
Inc.  (“GE  Cherry  Hill”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  conunents  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  the  GE  Cherry 
Hill,  as  a  creditor  under  the  Truth  in 
Lending  Act  (“TILA”),  has  violated  the 
TILA  and  its  implementing  Regulation 
Z.  Specifically,  the  TILA  requires 
creditors  to  make  clear  and  consistent 
disclosures  of  the  credit  terms  in  a 
financed  transaction.  GE  Cherry  Hill 
failed  to  acciuately  calculate  and 
disclose  the  annual  percentage  rate 
(“APR”),  which  resulted  in  some 
consumers  paying  more  in  interest 
charges  than  the  finnchise  disclosed. 
The  complaint  further  alleges  that  this 
practice  is  unfair  or  deceptive  in 
violation  of  the  Federal  Trade 
Commission  Act. 

Additionally,  the  complaint  alleges 
that  GE  Cherry  Hill  failed  to  acciurately 
disclose  the  itemization  of  the  amount 
financed,  which  assists  consiuners  in 
understanding  whether  they  are  being 
cheurged  a  prepaid  finemce  charge  or 
whether  any  of  the  proceeds  are  being 
distributed  to  third  parties. 

Finally,  the  complaint  alleges  that  GE 
Cherry  Hill  failed  to  identify  the 
creditor  in  each  transaction,  and  failed 
to  provide  the  total  payments  and  the 
total  sales  price. 

The  consent  agreement  would 
prohibit  GE  Cherry  Hill  from  fedling  to 
accurately  calculate  and  disclose  the 
APR  and  any  other  terms  by  the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  GE  Cherry 


Hill  to  make  adjustments  to  the  accoimt 
of  any  consumer  to  whom  it  disclosed 
an  APR  or  finance  charge  that  was  lower 
than  the  amount  the  consmner  actually 
was  required  to  pay. 

The  consent  agreement  woidd  also 
require  GE  Cherry  Hill  to  maintain 
records  of  its  compliance  with  the 
consent  agreement,  distribute  copies  of 
the  agreement  to  its  employees,  and 
advise  the  Federal  Trade  Commission  of 
any  changes  in  its  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  emy  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-13655  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE 


[File  No.  932  3040] 

Great  Expectations  Creative 
Management,  inc.,  et  ai.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  franchisor  of 
video  dating  services  and  its  four 
franchises  to  properly  and  accurately 
disclose  the  annual  percentage  rate 
(APR)  and  other  credit  terms  of  financed 
memberships,  as  required  by  the  federal 
Truth  in  Lending  Act  and  would  require 
the  fi'anchises  to  make  refunds  to 
consumers  who  were  mislead  by  the 
undisclosed  finance  charges  and  APRs. 
In  addition,  the  consent  agreement 
would  prohibit  the  respondents  hum 
providing  franchises  contracts  with  pre¬ 
printed  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S— 4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 


consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  vievvs  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in  . 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  Great  Expectations 
Creative  Management,  Inc.,  Great 
Expectations,  Inc.,  GEC  Illinois,  Inc.,  GEC 
Tennessee,  Inc.,  and  GEC  Alabama,  Inc., 
corporations.  File  No.  932  3040. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Great 
Expectations  Creative  Management,  Inc., 
Great  Expectations,  Inc.,  GEC  Illinois, 
Inc.,  GEC  Teimessee,  Inc.,  and  GEC 
Alabama,  Inc.,  corporations,  (hereinafter 
sometimes  referred  to  as  Proposed 
Respondents)  and  it  now  appearing  that 
Proposed  Respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  firom  the  use 
of  the  acts  and  practices  being 
investigated. 

It  Is  Hereby  Agreed  by  and  between 
Proposed  Respondents,  their  attorneys, 
and  coimsel  for  the  Federal  Trade 
Commission  that: 

1.  Great  Expectations  Creative 
Management,  Inc.  (“G/ECM”)  is  a 
corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  state  of  California,  with 
its  office  and  principal  place  of  business 
located  at  16830  Ventiua  Blvd„  Suite  P, 
Encino,  CA  91436. 

2.  Great  Expectations,  Inc.,  (“G/EI”)  is 
a  corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  state  of  California,  with 
its  corporate  office  at  16830  Ventura 
Blvd.,  Suite  P,  Encino,  CA  91436,  and 
its  principal  places  of  business  located 
at  1640  S.  Sepulveda  Blvd.,  Suite  100, 
Los  Angeles,  CA  91436, 17207  Ventura 
Blvd.,  Encino,  CA  91316,  and  450  N. 
Mountain,  Suite  B,  Upland,  CA  91786. 

3.  GEC  Illinois,  Inc.  (“GE  Illinois”)  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Illinois,  with  its 
office  and  principal  place  of  business 
located  at  1701  E.  Woodfield  Dr.,  Suite 
400,  Schaumburg,  IL  60173. 

4.  GEC  Tennessee,  Inc.  (“GE 
Tennessee”)  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  state  of 
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California,  with  its  office  and  principal 
place  of  business  located  at  5552 
Franklin  Rd.,  Suite  200,  Nashville,  TN 
37220. 

5.  GEC  Alabama,  Inc.  (“GE  Alabama”) 
is  a  corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  state  of  Alabama,  with 
its  office  and  principal  place  of  business 
located  at  7529  S.  Memorial  Pkwy., 

Suite  C  &  D,  Huntsville,.  AL  35802. 

6.  Proposed  Respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft. 
of  complaint. 

7.  Proposed  Respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agr^ment. 

8.  Tnis  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  mid 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  Proposed 
Respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circrunstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

9.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  compliant  or  that  the  facts 
alleged  in  the  draft  complaint,  other 
than  the  jiuisdictional  facts,  are  true. 
This  agreement  shall  apply  only  to  the 
U.S.  operations  of  Proposed 
Respondents. 

10.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  Proposed 
Respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 


shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  Proposed  Respondents,  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  Respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

11.  Proposed  Respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  Respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amoimt  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  Is  Ordered  that: 

A.  Respondent  G/ECM,  a  corporation, 
its  successors  and  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  do  forthwith  cease  and 
desist  fi-om: 

1.  Providing  a  retail  installment 
contract  or  any  other  financial 
instrument  or  disclosure  to  its 
franchisees  that  violates  the  Truth  in 
Lending  Act  (“TILA”),  15  U.S.C.  1601  et 
seq.,  and  Regulation  Z,  12  CFR  Part  226; 

2.  Providing  a  retail  installment 
contract  or  other  'TILA  disclosure  that 
contains  a  pre-printed  annual 
percentage  rate; 

3.  Providing  instructions  for 
calculating  or  disclosing  the  annual 
percentage  rate,  finance  charge,  or 
monthly  payments  that  conflict  with  the 
'TILA  and  Regulation  Z; 

4.  Failing  to  take  reasonable  steps 
sufficient  to  ensiire  that  its  franchisees 
are  complying  with  the  TILA  or 
Regulation  Z  including,  but  not  limited 
to,  reviewing  and  randomly  testing 
TILA  disclosures  used  by  its 
fi'anchisees; 

5.  Failing  to  terminate,  unless 
prohibited  by  state  law,  any  fi-anchise 
that  G/ECM  knows  or  should  know  does 
not  comply  with  the  TELA  or  Regulation 
Z; 


6.  Failing  to  make  available  to  its 
fi'anchisees  a  computer  program  or  other 
comparable  system  that  accurately 
calculates  the  disclosures  required  by 
the  TILA  and  Regulation  Z;  and 

7.  Failing  to  provide  Attachment  1  to 
all  of  its  ciirrent  franchisees; 

B.  Respondents  G/EI,  GE  Ulinois,  GE 
Tennessee,  and  GE  Alabama,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit,  do  forthwith  cease 
and  desist  from  failing  to  accurately 
calculate  and  disclose  the  annual 
percentage  rate,  as  required  by  Sections 
107  (a)  and  (c)  of  the  TILA,  15  U.S.C. 

§§  1606  (a)  and  (c),  and  Sections 
226.18(e)  and  226.22  of  Regulation  Z,  12 
CFR  226.18(e)  and  226.22; 

C.  Respondents  G/EI,  GE  Illinois,  GE 
Tennessee,  and  GE  Alabama,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit,  do  forthwith  cease 
and  desist  from  failing  to  make  all 
disclosures  in  the  manner,  form,  and 
amount  required  by  Sections  122  £md 
128(a)  of  the  TILA,  15  U.S.C.  1632  and 
1638(a),  and  Sections  226.17  and  226.18 
of  Regulation  Z,  12  CFR  226.17  and 
226.18; 

D.  Respondents  G/EI,  GE  Illinois,  GE 
Tennessee,  and  GE  Alabama,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit,  do  forthwith  cease 
and  desist  from  failing  to  comply  with 
the  TILA,  15  U.S.C.  1601  et  seq.,  and 
Regulation  Z,  12  CFR  part  226. 

n 

Refund  Program 

It  is  further  ordered  that: 

A.  Within  sixty  (60)  days  following 
the  date  of  service  of  this  order. 
Respondents  G/EI,  GE  Illinois,  GE 
Tennessee,  and  GE  Alabama  shall: 

1.  For  each  TILA  disclosure  relating  to 
any  executory  contract  or  any  contract 
consiunihated  within  two  years  prior  to 
July  20, 1994,  determine  to  whom 
Respondents  disclosed  on  the  original 
'TILA  disclosure  an  annual  percentage 
rate  that  was  miscalculated  by  more 
than  one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
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was  miscalculated  by  more  than  one 
dollar  below  t>ie  finance  charge 
determined  in  accordance  with  Section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
reqvured  to  pay  a  finance  charge  in 
excess  of  the  finance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually 
disclos^,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point;  provided,  however, 
that  no  determination  need  be  made  for 
any  person  that  has  already  received  a 
full  refund  of  all  finance  charges  paid  to 
Respondents; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amoimt  determined 
above,  along  with  Attachment  2; 
provided,  however,  that  should  such 
consumer  have  a  balance  due  and  owing 
Respondents  and  should  Respondents 
have  a  legal  right  to  collect  such  balance 
under  state  law  and  imder  the  terms  of 
their  contract  with  the  consumer,  the 
refund  maybe  applied  to  that  balance 
and  the  excess,  if  any,  shall  be  refunded 
to  each  such  consumer; 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consiimer,  the  amount  of  the  refund,  the 
number  of  payments  refunded,  the 
amoimt  of  adjustment  for  future 
payments  and  the  number  of  future 
payments  to  be  adjusted; 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  this 
order.  Respondents  G/EI,  GE  Illinois,  GE 
Tennessee,  and  GE  Alabama  shall 
provide  the  Federal  Trade  Commission 
with  the  name  and  address  of  three 
independent  accounting  firms,  with 
whi(±  they,  their  officers,  employees, 
attorneys,  and  agents,  have  no  business 
relationship.  Staff  for  the  Eh  vision  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  one 
of  the  firms  (“independent  agent”)  and 
so  advise  Respondents; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section.  Respondents  G/EI,  GE 
Illinois,  GE  Tennessee,  and  GE  Alabama 
shall  direct  the  independent  agent  to 
review  a  statistically-valid  sample  of 
refunds.  Respondents  shall  provide  the 
Federal  Trade  Commission  with  a 
certified  letter  from  the  independent 
agent  confirming  that  Respondents  have 
complied  with  Part  H.  A.  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  paym'ent  of  refunds  shall  be  borne 
by  Respondents  G/EI,  GE  Illinois,  GE 
Tennessee,  and  GE  Alabama. 


III 

It  Is  Further  Ordered  that 
Respondents,  their  successors  and 
assigns,  shall  maintain  for  at  least  five 
(5)  years  from  the  date  service  of  this 
order  and,  upon  thirty  (30)  days 
advance  written  request,  make  available 
to  the  Federal  Trade  Commission  for 
inspection  and  copying  all  documents 
and  other  records  necessary  to 
demonstrate  fully  their  compliance  with 
this  order. 

IV 

It  Is  Further  Ordered  that 
Respondents,  their  successors  and 
assigns,  shall  distribute  a  copy  of  this 
order  to  any  present  or  future  officers 
and  managerial  employees  having 
responsibility  with  respect  to  the  subject 
matter  of  this  order  and  that 
Respondents,  their  successors  and 
assigns  shall  secure  from  each  such 
person  a  signed  statement 
acknowledging  receipt  of  said  order. 

V 

It  Is  Further  Ordered  that 
Respondents,,  for  a  period  of  five  (5) 
years  following  the  date  of  service  of 
this  order,  shall  promptly  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  their 
corporate  structure  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

V7 

It  Is  Further  Order  that  Respondents 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  frle  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  order. 

Attachment  1 

Important  Notice  To  Great  Expectations’ 
Franchisees 

We  have  reached  a  settlement  with  the 
Federal  Trade  Commission  concerning  their 
claims  of  alleged  violations  of  the  Truth  in 
Lending  Act  and  the  Federal  Trade 
Conunission  Act.  The  Federal  Trade 
Commission  believes  that  the  retail 
installment  contracts  and  the  formula  listed 
on  them  that  we  may  have  provided  to  you 
in  the  past  may  not  comply  with  the  Truth 
in  Lending  Act. 

As  part  of  our  settlement,  we  agreed  to 
alert  you  to  immediately  stop  using  any  retail 
installment  contracts  we  provided  until  you 
can  verify  that  they  comply  with  all  local, 
state,  and  federal  laws.  As  always,  we 
recommend  that  you  have  your  forms 


reviewed  by  your  ovra  attorney.  We  have  a 
computer  software  program  available  for  your 
use  that  can  be  used  to  help  you  make  sure 
your  disclosures  are  accurately  calculated.  To 
obtain  a  copy  of  this  program,  please  contact 
Keith  Granirer. 

)e^y  Ullman 
President 

Great  Expectations  Creative  Management, 

Inc. 

Attachment  2 

Dear  Great  Expectations  Memben  As  part 
of  our  settlement  with  the  Federal  Trade 
Conunission  for  alleged  violations  of  the 
Truth  in  Lending  Act,  we  are  sending  you  the 
enclosed  refund  check  in  the  amount  of 

$ _ .  The  refund  represents  the  amount 

you  may  have  been  overcharged  as  a  result 
of  a  possible  error  in  calculating  or  disclosing 
the  annual  percentage  rate  or  finance  charge. 

(In  addition,  yoiu  future  monthly 
payments  have  been  reduced.  Starting 
inunediately,  your  monthly  payments  will  be 
$ _ .1 

We  regret  any  inconvenience  this  may  have 
caused  you. 

Great  Expectations 

Anal3rsis  of  Proposed  Consent  Order  To 
Aid  ^blic  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  Great 
Expectations  Creative  Management,  Inc. 
(“G/ECM”),dGreat  Expectations,  Inc. 
(“G/EI”),  GEC  Illinois,  Inc.  (“GE 
Illinois”),  GEC  Tennessee,  Inc.  (“GE 
Tennessee”),  and  GEC  Alabama,  Inc. 
(“GE  Alabma”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  G/ECM 
provided  its  franchises  with  Truth  in 
Lending  Act  (“TILA”)  disclosures  that, 
when  used  by  those  franchises,  resulted 
in  false  and  misleading  disclosures  of 
the  annual  percentage  rate  (“APR”)  and 
finance  charge  to  consumers.  Thus,  the 
complaint  alleges  that  G/ECM  engaged 
in  unfair  or  deceptive  acts  or  practices 
in  violation  of  Section  5  of  the  Federal 
Trade  Commission  Act. 

The  complaint  also  alleges  that  G/EI, 
GE  Illinois,  GE  Tennessee,  and  GE 
Alabama,  as  creditors  under  the  TILA, 
have  violated  the  TILA  and  its 
implementing  Regulation  Z. 

Specifically,  the  TILA  requires  creditors 
to  make  clear  and  consistent  disclosures 
of  the  credit  terms  in  a  financed 
transaction.  These  franchises  failed  to 
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accurately  calculate  and  disclose  the 
APR,  which  resulted  in  some  consumers 
paying  more  in  interest  charges  than  the 
fraincUses  disclosed.  The  complaint 
further  alleges  that  this  practice,  when 
engaged  in  by  G/EI,  GE  Alabama,  and 
GE  Illinois,  was  unfair  or  deceptive  in 
violation  of  the  Federal  Trade 
Commission  Act. 

Additionally,  the  complaint  alleges 
that  G/EI,  GE  Illinois,  GE  Tennessee, 
and  GE  Alabama  failed  to  accurately 
disclose  the  itemization  of  the  amoimt 
financed,  which  assists  consumers  in 
understanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
whether  any  of  the  proceeds  are  being 
distributed  to  third  parties. 

Finally,  the  complaint  alleges  that  G/ 
El,  GE  Illinois,  GE  Tennessee,  and  GE 
Alabama  failed  to  identify  the  creditor 
in  each  transaction. 

The  consent  agreement  would 
prohibit  G/ECM  finm  providing  any 
disclosures  to  its  franchises  that  violate 
the  TILA.  Because  G/ECM  disseminated 
TILA  disclosiure  forms  that  contained 
pre-printed  APRs  Mdthout  also 
providing  adequate  instructions  for 
accurately  calculating  and  disclosing 
the  APR,  the  consent  agreement  would 
prohibit  G/ECM’s  use  of  forms 
containing  pre-printed  APRs  in  the 
future.  The  consent  agreement  would 
further  prohibit  G/EQM  from  providing 
any  calculation  instructions  that  conflict 
with  the  TILA. 

The  consent  agreement  would  require 
G/ECM  to  make  sure  that  its  franchises 
are  complying  with  the  TILA,  including 
reviewing  and  randomly  testing 
franchises’  TILA  disclosures,  llie 
consent  agreement  would  also  require 
G/ECM  to  make  available  to  its 
franchises  a  program  that  acciuately 
calculates  the  disclosures  required  by 
the  TILA  and  would  require  G/ECM  to 
terminate,  where  permitted  by  state  law, 
any  franchise  that  it  knows  or  should 
know  does  not  comply  with  the  TILA. 

The  consent  agreement  would 
prohibit  G/EI,  GE  Illinois,  GE 
Tennessee,  and  GE  Alabama  from  failing 
to  accurately  calculate  and  disclose  the 
APR  and  other  terms  required  by  the 
TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  G/EI,  GE 
Illinois,  GE  Tennessee,  ai^  GE  Alabama 
to  make  adjustments  to  the  accoimt  of 
any  consumer  to  whom  they  disclosed 
an  APR  or  finance  charge  that  was  lower 
than  the  amount  the  consumer  actually 
was  required  to  pay. 

The  consent  agreement  would  also 
require  G/EI,  GE  IlUnois,  GE  Tennessee, 
and  GE  Alabama  to  maintain  records  of 
their  compliance  with  the  consent 
agreement,  distribute  copies  of  the 


agreement  to  their  employees,  and 
advise  the  Federal  Trade  Commission  of 
any  changes  in  their  corporate  structure. 

The  piupose  of  this  a^ysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  an  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  propos^  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qark, 

Secretary. 

IFR  Doc.  95-13653  Filed  6-2-95;  6:45  am] 
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[File  No.  932  3040] 

Great  Expectations  of  Baltimore,  Inc., 
et  al.;  Proposed  Consent  Agreement 
With  Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  reqviire, 
among  other  things,  the  video  dating 
service  franchise  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  eis 
required  by  the  federal  Truth  in  Lending 
Act  and  would  require  the  franchises  to 
make  refunds  to  consumers  who  were 
misled  by  the  imdisclosed  finance 
charges  and  APRs. 

OATES;  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S-4429, 
Washington,  DC  20580,  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record-for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 


In  the  matter  of  Great  Expectations  of 
Baltimore,  Inc.,  Great  Expectations  of 
Washington,  DC,  Inc.,  Great  Expectations  of  ^ 
Washington,  Inc.,  corporations.  File  No.  932 
3040. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Great 
Expectations  of  Baltimore,  Inc.,  Great 
Expectations  of  Washington,  DC,  Inc., 
and  Great  Expectations  of  Washington, 
Inc.,  corporations,  (hereinafter 
collectively  referred  to  as  proposed 
respondents)  and  it  now  appearing  that 
proposed  respondents  ale  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  their  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Great  Expectations  of  Baltimore, 

Inc.  (“GE  Baltimore’’)  is  a  corporation 
organized,  existing,  and  doing  business 
imder  and  by  virtue  of  the  laws  of  the 
state  of  Virginia,  with  its  office  and 
principal  place  of  business  located  at  40 
York  Rd.,  Suite  500,  Towson,  MD 
21204. 

2.  Great  Expectations  of  Washington, 
DC,  Inc.  (“GE  DC’’)  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Maryland,  with  its  office  and 
principal  place  of  business  located  at 
8601  Westwood  Center  Dr.,  Vienna,  VA 
22182. 

3.  Great  Expectations  of  Washington, 
Inc.,  doing  business  as  Great 
Expectations  of  Raleigh/Durham  (“GE 
Raleigh’’),  is  a  corporation  organized, 
existing,  and  doing  business  imder  and 
by  virtue  of  the  laws  of  the  state  of 
Maryland,  with  its  office  and  principal 
place  of  business  located  at  3714 
Benson  Dr.,  Suite  200,  Raleigh,  NC 
27609. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procedm^l  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

6.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  imless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
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agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
su(^  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
piuposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jmisdictional  facts,  are 
true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents’  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contra^ct  the 
terms  of  the  order. 

9.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
imderstand  that  they  may  be  fiable  for 
civil  penalties  in  the  amoimt  provided 


by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

/ 

It  is  ordered  that: 

A.  Respondent  GE  Baltimore,  GE  DC, 
and  GE  Raleigh,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  finm  failing  to 
accurately  calculate  and  disclose  the 
{umual  percentage  rate,  as  required  by 
Sections  107  (a)  and  (c)  of  the  TILA,  15 
U.S.C.  1606  (a)  and  (c),  and  Sections 
226.18(e)  and  226.22  of  Regulation  Z,  12 
CFR  226.18(e)  and  226.22; 

B.  Respondents  GE  Baltimore,  GE  DC, 
and  GE  Raleigh,  their  successors  and 
assigns,  and  ffieir  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  failing  to 
accurately  calculate  and  disclose  the 
finance  charge,  as  required  by  Section 
106  of  the  TILA,  15  U.S.C.  1605,  and 
Sections  226.4  and  226.18(d)  of 
Regulation  Z,  12  CFR  226.4  and 
226.18(d); 

C.  Respondents  GE  Baltimore,  GE  DC, 
and  GE  Ralei^,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  credit,  do  forthwith 
cease  and  desist  fix)m  failing  to  segregate 
the  disclosures  required  by  the  TILA 
firom  all  other  information  provided  in 
connection  with  the  transaction, 
including  fiom  the  itemization  of  the 
amount  financed,  as  required  by  Section 
128(b)(1)  of  the  TILA,  15  U.S.C. 
1638(b)(1),  and  Section  226.17(a)  of 
Regulation  Z,  12  CFR  226.17(a); 

D.  Respondents  GE  Baltimore,  GE  DC, 
and  GE  Raleigh,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  failing  to  make  all 
disclosvures  in  the  manner,  form,  and 
amount  required  by  Sections  122  and 
128(a)  of  the  TILA,  15  U.S.C.  1632  and 
1638(a),  and  Sections  226.17  and  226.18 
of  Regulation  Z,  12  CFR  226.17  and 
226.18; 

E.  Respondents  GE  Baltimore,  GE  DC, 
and  GE  Raleigh,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives,  and  employees,  directly 


or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from; 

1.  Failing  to  include,  in  the  finance 
charge  and  the  annual  percentage  rate 
disclosed  to  the  consumer,  set-up  or 
other  fees  that  are  charged  only  to 
consumers  who  finance  the  costs  of 
their  memberships,  as  required  by 
Sections  106, 107,  and  128  of  the  TILA, 
15  U.S.C.  1605, 1606,  and  1638,  and 
Sections  226.4(b),  226.22,  and  226.18(  d) 
and  (e)  of  Regidation  Z,  12  CFR  226.4(b), 
226.22,  and  226.18  (d)  and  (e);  and 

2.  Failing  to  exclude,  from  the  amount 
financed  disclosed  to  the  consumer,  set¬ 
up  or  other  fees  that  are  charged  only  to 
consumers  who  finance  the  costs  of  the 
their  memberships,  as  required  by 
Section  128  of  the  Truth  in  Lending  Act, 
15  U.S.C.  1638(a)  and  Section  226.18(b) 
of  Regulation  Z,  12  CFR  226.18(b);  and 

F.  Respondents  GE  Baltimore,  GE  DC, 
and  GE  Raleigh,  their  successors  and 
assigns,  and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  failing  to  comply 
with  the  TILA,  15  U.S.C.  1601  et  seq., 
and  Regulation  Z,  12  CFR  part  226. 

n 

Refund  Program 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondents  shall: 

1.  Determine  to  whom  respondents 
disclosed  on  the  original  TILA 
disclosure  an  annual  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollar  below  the  finance  charge 
determined  in  accordance  with  Section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  finance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
aimual  percentage  rate  actually 
disclos^,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consiuner  in  the  amount  determined 
above,  along  with  Attachment  1;  and 
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.4.  Provide  the  Federal  Trade 
Commission  with  a  Ust  of  each  such 
consumer,  the  amoimt  of  the  refund,  the 
number  of  payments  refunded,  the 
amoimt  of  adjustment  for  futiua 
payments  and  the  number  of  future 
payments  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  tUs 
order,  respondents  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independent 
accounting  firms,  with  which  they,  their 
officers,  employees,  attorneys,  agents, 
and  hanchisees  have  no  business 
relationship.  Staff  for  the  Division  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  one 
of  the  firms  (“independent  agent’*)  and 
so  advise  respondents; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondents  shall  direct 
the  independent  agent  to  review  a 
statistically-vahd  sample  of  refunds. 
Respondents  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
from  the  independent  agent  confirming 
that  respondents  have  complied  with 
Part  n.A.  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  home 
by  the  respondents. 

m 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  documents  and  other 
records  necessary  to  demonstrate  fully 
their  compliance  with  this  order. 

IV 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  futiue  officers  and  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondents,  their 
successors  and  assigns,  shall  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  is  further  ordered  that  respondents, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  their  corporate  structure  such 
as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 


successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  ojther  change  in  the  corporation 
that  may  affect  compliance  obUgations 
cirising  out  of  the  order. 

VI 

It  is  further  ordered  that  respondents 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  order. 

Attachment  1 

IDear  Great  Expectations  Customer: 

As  part  of  our  settlement  with  the 
Fedei^  Trade  Commission  for  alleged 
violations  of  the  Truth  in  Lending  Act, 
we  are  sending  you  the  enclosed  refund 

check  in  the  amount  of  $ _ .  The 

refund  represents  the  amoimt  you  were 
overcharged  as  a  result  of  errors  made 
by  Great  Expectations  in  calculating  or 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

[In  addition,  your  future  monthly 
payments  have  been  reduced.  Starting 
immediately,  your  monthly  payments 
will  be  $ _ .] 

We  regret  any  inconvenience  this  may 
have  caused  you. 

Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  Great 
Expectations  of  Baltimore,  Inc.  (“GE 
Baltimore”),  Great  Expectations  of 
Washington,  DC,  Inc.  (“GE  DC”),  and 
Great  Expectations  of  Washington,  Inc. 
(“GE  Raleigh”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fi-om  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE 
Baltimore,  GE  DC,  and  GE  Raleigh,  as 
creditors  under  the  Truth  in  Lending 
Act  (“TILA”),  have  violated  the  TILA 
and  its  implementing  Regulation  Z. 
Specifically,  the  TILA  requires  creditors 
to  make  clear  and  consistent  disclosures 
of  the  credit  terms  in  a  financed 
transaction.  These  franchises  failed  to 
accurately  calculate  and  disclose  the 
annual  percentage  rate  (“APR’*)  and  the 
finance  charge,  which  resulted  in  some 


consumers  paying  more  in  interest 
charges  emd  finance  charges  than  the 
franchises  disclosed.  The  complaint 
further  alleges  that  this  practice  is  unfair 
or  deceptive  in  violation  of  the  Federal 
Trade  Commission  Act. 

Additionally,  the  complaint  alleges 
that  these  fi'anchises  failed  to  accurately 
disclose  the  itemization  of  the  amount 
financed,  which  assists  consumers  in 
understanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
wheffier  any  of  the  proceeds  are  being 
distributed  to  third  parties,  and  have 
failed  to  separate  the  itemization  from 
all  other  information  provided  in 
connection  with  the  transaction.  Also, 
these  franchises  failed  to  provide  a 
descriptive  explanation  of  the  financing 
terms.  For  example,  the  named 
franchises  failed  to  explain  that  the  APR 
is  “the  cost  of  your  credit  as  a  yearly 
rate”  and  that  the  finance  charge  is  “the 
dollar  amount  the  credit  will  cost  you.” 
The  named  franchises  also  failed  to 
provide  a  description  of  the  amount 
financed,  the  total  of  payments,  and  the 
total  sales  price. 

The  complaint  also  alleges  that  the 
named  franchises  failed  to  include  in 
the  finance  charge  a  set-up  fee  that  each 
charged  to  its  customers  that  financed 
the  costs  of  their  memberships,  but  did 
not  charge  to  its  customers  that  paid 
cash.  The  TILA  requires  that  such 
charges  be  made  part  of  the  finance 
charge.  Instead,  the  named  firanchises 
included  the  set-up  fees  in  the  amount 
financed,  which  resulted  in  the  finance 
charge  and  the  APR  being 
underdisclosed. 

Finally,  the  complaint  alleges  that  the 
named  franchises  failed  to  identify  the 
creditor  in  each  transaction,  and  Mled 
to  provide  the  total  sales  price. 

The  consent  agreement  would 
prohibit  the  franchises  named  herein 
from  failing  to  accurately  calculate  and 
disclose  the  APR  and  any  other  terms 
required  by  the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  the  named 
franchises  to  make  adjustments  to  the 
account  of  any  consumer  to  whom  they 
disclosed  an  APR  or  finance  charge  that 
was  lower  than  the  eunount  the 
consumer  actually  was  required  to  pay. 

The  consent  agreement  would  also 
require  the  named  franchises  to 
maintain  records  of  their  compliance 
with  the  consent  agreement,  distribute 
copies  of  the  agreement  to  their 
employees,  and  advise  the  Federal 
Trade  Commission  of  any  changes  in 
their  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
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the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-13657  Filed  6-2-95;  8:45  am] 
BtLUNG  CODE  <7S0-01-M  t; 


[File  No.  932-3040] 

Great  Expectations  of  Columbus,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  video  dating 
service  firanchise  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchise  to 
make  refunds  to  consumers  who  were 
misled  by  the  imdisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  Street  and  Peimsylvania 
Avenue  NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S— 4429, 
Washington,  D.C.  20580,  (202)  326- 
3222. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

In  the  matter  of  Great  Expectations  of 
Columbus,  Inc.,  a  corporation;  File  No.  932- 
3040. 


Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Great 
Expectations  of  Columbus,  Inc.,  a 
corporation,  (hereinafter  referred  to  as 
proposed  respondent)  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  a  order  to  cease  and  desist 
fix)m  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  Hereby  Agreed  by  and  between 
proposed  respondent,  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Great  Expectations  of  Columbus, 
Inc.  (“GE  Columbus”)  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  California,  with  its  corporate 
office  at  11835  West  Olympic 
Boulevard,  East  Tower,  Suite  490,  Los 
Angeles,  California,  90064,  and  its 
principal  place  of  business  located  at 
1103  ^hrock  Rd.,  Suite  101,  Columbus, 
OH  43229, 

2.  Proposed  respondent  admits  to  all 
the  jurisdictional  facts  set  forth  in  the 
draft  of  complaint. 

3.  Proposed  respondent  waives:. 

(a)  Any  further  procedviral  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agrrament. 

4.  'Tnis  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circiunstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 


6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  'The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  imderstands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  comphed  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  Ordered  that: 

A.  Respondent  GE  Columbus,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  fiem 
failing  to  accurately  calculate  and 
disclose  the  annual  percentage  rate,  as 
required  by  sections  107  (a)  and  (c)  of 
the  TILA,  15  U.S.C.  1606  (a)  and  (c),  and 
sections  226.18(e)  and  226.22  of 
Regulation  Z,  12  CFR  226.18(e)  and 
226.22; 

B.  Respondent  GE  Columbus,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation. 
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subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  accurately  calculate  and 
disclose  the  finance  charge,  as  required 
by  section  106  of  the  TILA.  15  U.S.C. 
1605.  and  sections  226.4  and  226.18(d) 
of  Regulation  Z.  12  CFR  226.4  and 
226.28(d); 

C.  Respondent  GE  Columbus,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  make  all  disclosiires  in  the 
manner,  form,  and  amoimt  required  by 
sections  122  and  128(a)  of  the  TILA.  15 
U.S.C.  1632  and  1638(a).  and  sections 
226.17  and  226.18  of  R^ulation  Z.  12 
CFR  226.17  and  226.18; 

D.  Respondent  GE  Columbus,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  comply  with  the  TILA.  15 
U.S.C.  1601  et  seq.,  and  Regulation  Z.  12 
CFR  part  226. 

II 

Refund  Program 

It  is  Further  Ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondent  shall: 

1.  Determine  to  whom  respondent 
disclosed  on  the  original  TILA 
disclosrire  an  aimual  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  section 
226.22  of  Regulation  Z.  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollar  below  the  finance  charge 
determined  in  accordance  with  section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  finance  charge  actually 
disclosed'  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually 
disclosed,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  liunp  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amoimt  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 


consumer,  the  amount  of  the  refund,  the 
number  of  payments  refunded,  the 
amount  of  adjustment  for  future 
payments  and  the  nvunber  of  future 
payments  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  tlds 
order,  respondent  shall  provide  the 
Federal  Trade  Conunission  with  the 
name  and  address  of  three  independent 
accounting  firms,  with  which  it,  its 
officers,  employees,  attorneys,  agents, 
and  franchisees  have  no  biisiness 
relationship.  Staff  for  the  Division  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  cme 
of  the  firms  (“independent  agent”)  and 
so  advise  respondent; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondent  shall  direct 
the  independent  agent  to  review  a 
statistically-valid  sample  of  refunds. 
Respondent  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
from  the  independent  agent  confirming 
that  respondent  has  complied  with  Part 
II.A.  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondent. 

III 

It  is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  documents  and  other 
records  necessary  to  demonstrate  fully 
its  compliance  with  this  order. 

IV 

It  is  Fiulher  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  and  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondent,  its 
successors  and  assigns,  shall  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V" 

It  is  Further  Ordered  that  respondent, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structure  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates,. 


or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  order. 

VI 

It  is  Further  Ordered  that  respondent 
shall,  within  one  hrmdred  and  eighty 
(180)  days  of  the  date  of  service -of  this 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Customer: 

As  part  of  our  settlement  with  the 
Federal  Trade  Commission  for  alleged 
violations  of  the  Truth  in  Lending  Act, 
we  are  sending  you  the  enclosed  refund 

check  in  the  amoimt  of  $ _ .  The 

refund  represents  the  amount  you  were 
overcharged  as  a  result  of  errors  made 
by  Great  Expectations  in  calculating  or 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

[In  addition,  your  future  monthly 
payments  have  been  reduced.  Starting 
immediately,  your  monthly  pa)rments 
will  be  $ _ ^,] 

We  regret  any  inconvenience  this  may 
have  cause  you. 

Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  fi-om  respondent  Great 
Expectations  of  Columbus,  Inc.  (“GE 
Columbus”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE 
Columbus,  as  a  creditor  under  the  Truth 
in  Lending  Act  (“TILA”),  has  violated 
the  TILA  and  its  implementing 
Regulation  Z.  Specifically,  the  TILA 
requires  creditors  to  make  clear  and 
consistent  disclosures  of  the  credit 
terms  in  a  financed  transaction.  GE 
Columbus  failed  to  accurately  calculate 
and  disclose  the  annual  percentage  rate 
(“APR”)  and  the  finance  charge,  which 
resulted  in  some  consumers  paying 
more  in  interest  charges  and  finance 
charges  than  the  franchise  disclosed. 
The  compleiint  further  alleges  that  this 
practice  is  unfair  or  deceptive  violation 
of  the  Federal  Trade  Commission  Act. 
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Additionally,  the  complaint  alleges 
that  GE  Columbus  failed  to  accmately 
disclose  the  itemization  of  the  amoimt 
financed,  which  assists  consumers  in 
imderstanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
whedier  any  of  the  proceeds  are  being 
distributed  to  third  parties. 

Finally,  the  complaint  alleges  that  GE 
Colmnbus  failed  to  identify  the  creditor 
in  each  transaction. 

The  consent  agreement  would 
prohibit  GE  Columbus  from  failing  to 
accrirately  calculate  and  disclose  the 
APR  and  any  other  terms  required  by 
theTILA. 

The  consent  agreement  includes  a 
refund  program  requiring  GE  Columbus 
to  make  adjustments  to  the  account  of 
any  consmner  to  whom  it  disclosed  an 
APR  or  finance  charge  that  was  lower 
than  the  amount  the  consmner  actually 
was  required  to  pay. 

The  consent  agreement  would  also 
require  GE  Coliimbus  to  maintain 
records  of  its  compliance  with  the 
consent  agreement,  distribute  copies  of 
the  agreement  to  its  employees,  and 
advise  the  Federal  Trade  Commission  of 
any  changes  in  its  corporate  structvure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-13658  Filed  6-2-95;  8:45  am] 
BiLUNG  CODE  S750-01-M 


[File  No.  932  3040] 

Great  Southern  Video,  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  video  dating 
service  franchises  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act  and  would  require  the  franchises  to 
make  refunds  to  consumers  who  were 
misled  by  the  undisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 


ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Weishington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S— 4429, 
Washington,  DC  20580,  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  Great  Southern  Video,  Inc., 
New  West  Video  Enterprises,  Inc.,  MWVE, 
Inc.,  and  Sun  West  Video,  Inc.,  corporations: 
File  No.  932  3040. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Great 
Southern  Video,  Inc.,  New  West  Video 
Enterprises,  Inc.,  MWVE,  Inc.,  and  Sun 
West  Video,  Inc.,  corporations, 
(hereinafter  sometimes  referred  to  as 
proposed  respondents)  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  their  attorney, 
and  coimsel  for  the  Federal  Trade 
Commission  that: 

1.  Great  Southern  Video,  Luc.,  doing 
business  as  Great  Expectations  of  Dallas 
(“GE  Dallas’’),  is  a  corporation 
organized,  existing,  and  doing  business 
imder  and  by  virtue  of  the  laws  of  the 
state  of  Texas,  with  its  office  and 
principal  place  of  business  located  at 
14180  Dallas  Parkway,  Suite  100,  Dallas, 
TX  75240. 

2.  New  West  Video  Enterprises,  Inc., 
doing  business  as  Great  Expectations  of 
Houston  (“GE  Houston”),  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Texas,  with  its 
office  emd  principal  place  of  business 
located  at  50  Briarhollow,  Suite  100, 
Houston,  TX  77027. 


3.  MWVE,  Inc.,  doing  business  as 
Great  Expectations  of  Cleveland,  Inc. 

(“GE  Cleveland”),  is  a  corporation 
organized,  existing,  and  doing  business 
imder  and  by  virtue  of  the  laws  of  the 
state  of  Ohio  with  its  office  and 
principal  place  of  business  located  at 
6300  Rocl^ide  Rd.,  Suite  200, 

Cleveland,  OH  44131. 

4.  Sim  West  Video,  Inc.,  doing 
business  as  Great  Expectations  for 
Singles  (“GE  Phoenix”),  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Arizona  with  its  office  and 
principal  place  of  business  located  at 
5635  N.  Scottsdale  Rd.,  Suite  190, 
Scottsdale,  AZ  85253. 

5.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

6.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pmsuant  to 
this  ^r^ment. 

7.  This  agreement  shall  not  become  a 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  pubUcly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

9.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
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decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents’  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
maimer  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

10.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  Uable  for 
civil  penalties  in  the  ampimt- provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

/ 

It  is  ordered  that: ' 

A.  Respondents  GE  Dallas,  G£ 
Houston,  GE  Cleveland,  and  GE 
Phoenix,  their  successors,  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  oAer  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  failing  to 
accurately  calculate  and  disclose  the 
annual  percenteige  rate,  as  required  by 
sections  107  (a)  and  (c)  of  the  Truth  in 
Lending  Act  (“TILA”),  15  U.S.C.  1606 
(a)  and  (c),  and  §§  226.18(e)  and  226.22 
of  Regulation  Z,  12  CFR  226.18(e)  and 
226.22; 

B. , Respondents  GE  Dallas,  GE 
Houston,  GE  Cleveland,  and  GE 
Phoenix,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  o^er  device,  in  connection 
with  the  offering  of  credit,  do  forthv«th 
cease  and  desist  from  failing  to 
accurately  calculate  and  disclose  Ae 
finance  charge,  as  required  by  Section 
106  of  the  TILA,  15  U.S.C.  1605,  and 


§§  226.4  and  226.18(d)  of  Regulation  Z, 

12  CFR  226.4  and  226.18(d); 

C.  Respondents  GE  Dallas,  GE 
Houston,  GE  Cleveland,  and  GE 
Phoenix,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  throu^  any  corporation,  subsidiary, 
division,  or  o^er  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  fi'om  failing  to  segregate 
the  disclosures  required  by  the  TILA 
fi-om  all  other  information  provided  in 
connection  with  the  transaction, 
including  from  the  itemization  of  the 
amount  financed,  as  required  by  section' 
128(b)(1)  of  the  TILA,  15  U.S.C. 
1638(b)(1),  and  §  226.17(a)  of  Regulation 
Z,  12  CFR  226.17(a); 

D.  Respondents  GE  Dallas,  GE 
Houston,  GE  Cleveland,  and  GE 
Phoenix,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  o&er  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  failing  to  make  all 
disclosures  in  the  manner,  form,  and 
amount  required  by  Sections  122  and 
128(a)  of  the  TILA,  15  U.S.C.  1632  and 
1638(a),  and  §§  226.17  and  226.18  of 
Regulation  Z,  12.CFR  §  226.17  and 
226.18; 

E.  Respondents  GE  Dallas,  GE 
Houston,  and  GE  Phoenix,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directtyor  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit  ,  do  forthwith  cease 
and  desist  from: 

1.  Failing  to  include,  in  the  finance 
charge  and  the  annual  percentage  rate 
disclosed  to  the  consumer,  set-up  or 
other  fees  that  are  charged  only  to 
consumers  who  finance  the  costs  of 
their  memberships,  as  required  by 
sections  106, 107,  and  128  of  the  TILA, 
15  U.S.C.  §  1605, 1606,  and  1638,  and 
§§  226.4(b),  226.22,  and  226.18  (d)  and 
(e)  and  Regulation  Z,  12  CFR  §  226.4(b), 
226.22,  and  226.18  (d)  and  (e);  and 

2.  Failing  to  exclude,  from  the  amount 
financed  disclosed  to  the  consumer,  set¬ 
up  or  other  fees  that  are  charged  only  to 
consumers  who  finance  the  costs  of 
their  memberships,  as  required  by 
section  128  of  the  Truth  in  Lending  act, 
15  U.S.C.  1638(a)  and  §  226.18(b)  of 
Regulation  Z,  12  CFR  §  226.18(b);  and 

F.  Respondents  GE  Dallas,  GE 
Houston,  GE  Cleveland,  and  GE 
Phoenix,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 


■  0 


with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  fidling  to  comply 
with  the  TILA,  15  U.S.C.  1601  et  seq., 
and  Regulation  Z,  12  CFR  Part  226. 

11 

Refund  Program- 

It  is  further  onlered  that: 

A.  Within  thirty  (30)  days,  following 
the  date  of  service  of  this  order, 
respondents  shall: 

1.  Determine  to  whom  respondents 
disclosed  on  the  original  TILA 
disclosure  an  annual  percentage  rate 
that,  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  §  226.22 
of  Regulation  Z,  12  CFR  226.22,  or  that 
disclosed  a  finance  charge  that  was 
miscalculated  by  more  than  one  dollar 
below  the  finance  charge  determined  in 
accordance  with  §  226.4  of  Regulation  Z, 

12  CFR  226.4,  so  that  such  person  will 
not  be  reqvdred  to  pay  a  financacharge 
in  excess  of  the  finance  charge  actually 
disclosed  or  the  dolleu*  equivalent  of  the 
annual  percentaga  rate  actually 
disclosed,  wbuctever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amount  determined 
above,  alongwith  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amoimt  of  the  refund,  the 
number  of  payments  refunded,  the 
amoimt  of  adjustment  for  future 
payments  and  the  number  of  future 
payments  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  this 
order,  respondents  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independent 
accounting  firms,  with  which  they,  their 
officers,  employees,  attom^s,  agents, 
and  franchisees  have  no  business 
relationship.  Staff  for  the  Division  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  one 
of  the  firms  (“independent  agent”)  and 
so  advise  respondents; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondents  shall  direct 
the  independent  agent  to  review  a 
statistically-valid  sample  of  refunds. 
Respondents  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
fiiom  the  independent  agent  confirming 
that  respondents  have  complied  with 
Part  II. A.  of  this  order; 
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D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  home 
by  the  respondents. 

m 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  docmnents  and  other 
records  necessary  to  demonstrate  fully 
their  compliance  with  this  order. 

IV 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  and  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondents,  their 
successors  and  assigns,  shall  seciire 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  is  further  ordered  that  respondents, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  their  corporate  structure  such 
as  dissolution,  assignment;  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
euising  out  of  the  order. 

V7 

It  is  further  ordered  that  respondents 
shall,  within  one  himdred  and  eighty 
(180)  days  of  the  date  of  service  of  tffis 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Customer: 

As  part  of  our  settlement  with  the  Federal 
Trade  Commission  for  alleged  violations  of 
the  Truth  in  Lending  Act,  we  are  sending  you 
the  enclosed  refund  check  in  the  amoxmt  of 

$ _ .  The  refund  represents  the  amount 

you  were  overcharged  as  a  result  of  errors 
made  by  Great  Expectations  in  calculating  or- 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

[In  addition,  your  future  monthly 
payments  have  been  reduced.  Starting 
immediately,  your  monthly  payments  will  be 
$ _ .1 

We  regret  any  inconvenience  this  may  have 
caused  you. 


Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  Great 
Southern  Video,  Inc.  ("GE  Dallas”),  New 
West  Video  Enterprises,  Inc.  (“GE 
Houston”),  MWVE,  Inc.  (“GE 
Cleveland”),  and  Svm  West  Video,  Inc. 
(“GE  Phoenix”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fi:om  the  eigreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE  Dallas, 
GE  Houston,  GE  Cleveland,  and  GE 
Phoenix,  as  creditors  imder  the  Truth  in 
Lending  Act  (“TILA”),  have  violated  the 
TILA  and  its  implementing  Regiilation 
Z.  Specifically,  the  TILA  requires 
creditors  to  make  clear  and  consistent 
disclosures  of  the  credit  terms  in  a 
financed  transaction.  These  franchises 
failed  to  accurately  calcvilate  and 
disclose  the  annual  percentage  rate 
(“APR”)  and  the  finwce  charge,  which 
resulted  in  some  consumers  paying 
more  in  interest  charges  and  finance 
charges  than  the  fienchises  disclosed. 
The  complaint  further  alleges  that  this 
practice  is  imfair  or  deceptive  in 
violation  of  the  Federal  Trade 
Commission  Act.  The  complaint  also 
alleges  that  these  franchises  failed  to 
disclose  the  finance  charge  more 
conspicuously  than  any  other  disclosure 
except  the  APR  and  the  creditor’s 
identity. 

Additionally,  the  complaint  alleges 
that  these  frandiises  failed  to  accvuetely 
disclose  the  itemization  of  the  amount 
financed,  which  assists  consxuners  in 
imderstanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
wheffier  any  of  the  proceeds  are  being 
distributed  to  third  parties,  and  have 
failed  to  separate  the  itemization  from 
all  other  information  provided  in 
connection  with  the  transaction.  Also, 
these  frenchises  failed  to  provide  a 
descriptive  explanation  of  the  financing 
terms.  For  example,  the  named 
franchises  failed  to  explain  that  the  APR 
is  “the  cost  of  your  credit  as  a  yearly 
rate”  and  that  the  finance  charge  is  “the 
dollar  amovmt  the  credit  will  cost  you.” 
The  named  franchises  also  failed  to 
provide  a  description  of  the  amoimt 
financed,  the  total  of  payments,  and  the 
total  sales  price. 


The  complaint  also  alleges  that  GE 
Dallas,  GE  Houston,  and  GE  Phoenix 
failed  to  include  in  the  finance  charge 
a  set-up  fee  that  each  charged  to  its 
customers  that  financed  the  costs  of 
their  memberships,  but  did  not  charge 
to  its  customers  that  paid  cash.  The 
TILA  requires  that  such  charges  be 
made  part  of  the  finance  charge.  Instead, 
these  franchises  included  the  set-up  fees 
in  the  amoimt  financed,  which  resulted 
in  the  finance  charge  and  the  APR  being 
underdisclosed. 

The  complaint  also  alleges  that  GE 
Houston  failed  to  disclose  the  amount 
financed  and  the  total  of  payments. 

Finally,  the  complaint  alleges  that  all 
of  the  named  francMses  failed  to 
identify  the  creditor  in  each  transaction, 
and  failed  to  provide  the  total  sales 
price. 

The  consent  agreement  would 
prohibit  the  franchises  named  herein 
frnm  failing  to  accurately  calculate  and 
disclose  the  APR  and  any  other  terms 
required  by  the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  the  named 
frenchises  to  make  adjustments  to  the 
account  of  any  consumer  to  whom  they 
disclosed  an  APR  or  finance  charge  that 
was  lower  than  the  amount  the 
consumer  actually  was  required  to  pay. 

The  consent  agreement  would  also 
require  the  named  frenchises  to 
maintain  records  of  their  compliance 
with  the  consent  agreement,  (fistribute 
copies  of  the  agreement  to  their 
employees,  and  advise  the  Federal 
Trade  Commission  of  any  changes  in 
their  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

(FR  Doc.  95-13662  Filed  6-2-95;  8:45  am) 
eaiJNG  CODE  675(M>1-M 


[File  No.  932  3040] 

JAMS  Financial,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfeur 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  video  dating 


29616 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


service  franchise  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchise  to 
make  refunds  to  consumers  who  were 
misled  by  the  undisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4. 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Stephen  Cohen,  FTC/S--4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  Jams  Financial,  Inc.,  a 
corporation;  File  No.  932  3040. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  JAMS 
Financial,  Inc.,  a  corporation, 
(hereinafter  referred  to  as  proposed 
respondent)  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  IS  Hereby  Agreed  by  and  between 
proposed  respondent,  its  attorney,  and 
coimsel  for  the  Federal  Trade 
Conunission  that: 

1.  JAMS  Financial.  Inc.,  doing 
business  as  Great  Expectations  of 
Milwaukee  (“GE  Milwaukee”),  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Wisconsin,  with 
its  corporate  office  at  11835  W.  01)mipic 
Blvd.,  Suite  490,  Los  Angeles,  CA 
90064,  and  its  principal  place  of 
business  located  at  16650  W. 
Bluemound,  Suite  100,  Brookfield,  WI 
53005. 


2.  Proposed  respondent  admits  to  all 
the  jurisffictional  facts  set  forth  in  the 
draft  of  complaint. 

3.  Propose  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Conunission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  eiitered  pursuant  to 
this  Mo^ment. 

4.  Tms  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  rmtil  it  is 
accepted  by  the  Conunission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circvunstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  s€uiie  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 


be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  civil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  Ordered  that: 

A.  Respondent  GE  Milwaukee,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  wy  corporation, 
subsidiary,  division,  or  other  device,  in 
coimection  vtrith  the  offering  of  credit, 
do  forthwith  cease  and  desist  frY)m 
failing  to  accurately  calculate  euid 
disclose  the  aimual  percentage  rate,  as 
required  by  Sections  107(a)  and  (c)  of 
the  'HLA,  15  U.S;C.  1606(a)  and  (c),  and 
sections  226.18(e)  and  226.22  of 
Regulation  Z,  12  CFR  226.18(e)  and 
226.22; 

B.  Respondent  GE  Milwaukee,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  accurately  calculate  and 
disclose  the  finance  charge,  as  required 
by  section  106  of  the  TILA,  15  U.S.C. 
1605,  and  sections  226.4  and  226.18(d) 
of  Regulation  Z,  12  CFR  226.4  find 
226.18(d); 

C.  Respondent  GE  Milwaukee,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  make  all  disclosiues  in  the 
maimer,  form,  and  amoimt  required  by 
sections  122  and  128(a)  of  the  TILA,  15 
U.S..  1632  and  1638(a),  and  sections 
226.17  and  226.18  of  Regulation  Z,  12 
CFR  226.17  and  226.18; 

D.  Respondent  CE  Milwaukee,  its 
successors  ad  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit. 
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do  forthwith  cease  and  desist  from 
failing  to  comply  with  the  TILA,  15 
U.S.C.  1601  et  seq.,  and  Regulation  Z,  12 
C.F.R.  Part  226. 

n 

Refund  Program 

It  is  Further  Ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondent  shall: 

1.  Determine  to  whom  respondent 
disclosed  on  the  original  TILA 
disclosvire  an  annvial  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z.  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollar  below  the  finance  charge 
determined  in  accordance  with  Section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  finance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually 
disclos^,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e): 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amount  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amoimt  of  the  refund,  the 
number  of  pa)mients  refunded,  the 
amoimt  of  adjustment  for  future 
payments  and  the  number  of  future 
payments  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  this 
order,  respondent  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independent 
accoimting  firms,  with  which  it,  its 
officers,  employees,  attorneys,  agents, 
and  franchisees  have  no  business 
relationship.  Staff  for  the  Division  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  one 
of  the  firms  ("independent  agent”)  and 
so  advise  respondent; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondent  shall  direct 
the  independent  agent  to  review  a 
statistically-valid  sample  of  refunds. 
Respondent  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
from  the  independent  agent  confirming 
that  respondent  has  complied  with  Part 
II.A.  of  this  order; 


D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondent. 

in 

It  is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
maintain  for  a  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  documents  and  other 
records  necessary  to  demonstrate  fully 
its  compliance  with  this  order. 

TV 

It  is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  £md  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondent,  its 
successors  and  assigns,  shall  secure 
from  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  is  Further  Ordered  that  respondent, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  tffis  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structure  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation, 
that  may  afiiect  compliance  obUgations 
arising  out  of  the  order. 

It  is  Further  Ordered  that  respondent 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  its  has 
complied  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Customer: 

As  part  of  our  settlement  with  the 
Fedei^  Trade  Commission  for  alleged 
violations  of  the  Truth  in  Lending  Act, 
we  are  sending  you  the  enclosed  refund 

check  in  the  amoimt  of  $ _ .  The 

refund  represents  the  amount  you  were 
overcharged  as  a  result  of  errors  made 
by  Great  Expectations  in  calculating  or 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

[In  addition,  your  future  monthly 
payments  have  been  reduced.  Starting 
immediately,  your  monthly  payments 
will  be  $ _ .] 


We  regret  any  incxmvenience  this  may 
have  caused  you. 

Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  JAMS 
Financial,  Inc.  (“GE  Milwaukee”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE 
Milwaukee,  as  a  creditor  under  the 
Truth  in  Lending  Act  (‘TILA”),  has 
violated  the  TILA  and  its  implementing 
Regulation  Z.  Specifically,  the  TILA 
requires  creditors  to  make  clear  and 
consistent  disclosures  of  the  credit 
terms  in  a  financed  transaction.  GE 
Milwaukee  failed  to  accurately  calculate 
and  disclose  the  annual  percentage  rate 
(“APR”)  and  the  finance  charge,  which 
resulted  in  some  consumers  paying 
more  in  interest  charges  and  finance 
charges  than  the  franchise  disclosed. 

The  complaint  further  alleges  that  this 
practice  is  unfair  or  deceptive  in 
violation  of  the  Federal  Trade 
Commission  Act. 

Finally,  the  complaint  alleges  that 
Milwaukee  failed  to  identify  the  creditor 
in  each  transaction. 

The  consent  agreement  would 
prohibit  GE  Milwaukee  frtim  failing  to 
accurately  calculate  and  disclose  the 
APR  and  any  other  terms  required  by 
the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  GE  Milwaukee 
to  make  adjustments  to  the  account  of 
any  consumer  to  whom  it  disclosed  an 
APR  or  finance  charge  that  was  lower 
than  the  amount  the  consumer  actually 
was  required  to  pay. 

The  consent  agreement  would  also 
require  GE  Milwaukee  to  maintain 
records  of  its  compliance  with  the 
consent  agreement,  distribute  copies  of 
the  agreement  to  its  employees,  and 
advise  the  Federal  Trade  Commission  of 
any  changes  in  its  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
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the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qaiii, 

Secretary. 

IFR  Doc.  95-13661  Filed  6-2-95;  8:45  am) 
saiJNQ  cooe  ctso-oi-m 


[File  No.  932  3040] 

KGE,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  video  dating 
service  franchise  to  properly  and 
accurately  disclose  the  aimual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchise  to 
make  refunds  to  consumers  who  were 
misled  by  the  undisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Conunission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  the  following  consent* 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  conunents  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission’s 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  And  Desist 

In  the  matter  of  KGE,  Inc.,  a  corporation. 
File  No.  932  3040. 

'The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  KGE,  Inc., 


a  corporation,  (hereinafter  referred  to  as 
proposed  respondent)  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondent,  its  attorneys,  and 
coimsel  for  the  Federal  Trade 
Commission  that: 

1.  KGE,  Inc.,  doing  business  as  Great 
Expectations  of  Sausalito,  Great 
Expectations  of  Mountain  View,  and 
Great  Expectations  of  Walnut  Creek 
(“GE-SFA”),  is  a  corporation  organized, 
existing,  and  doing  business  imder  and 
by  virtue  of  the  laws  of  the  state  of 
California,  with  its  corporation  office  at 
1943  Landings  Dr.,  Mountain  View,  CA 
94043,  and  its  principal  places  of 
business  locat^  2401  Marinship  Way, 
Suite  100,  Sausalito,  CA  94965,  2085 
Landings  Dr.,  Mountain  View,  CA 
94043,  and  1280  Civic  Dr.,  Sviite  300, 
Walnut  Creek,  CA  94596. 

2.  Proposed  respondent  admits  all  the 
jiuisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  finding  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  piusuant  to 
this  ^reement. 

4.  '^s  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  imless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circiunstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
em  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 


if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substemce 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  efiect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  'The  complaint  may 
be  used  in  construing  the  teims  of  the 
order,  and  no  agreement,  imderstanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  civil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  Is  Ordered  that: 

A.  Respondent  GE-SFA,  its 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit,  do  forthwith  cease 
and  desist  from  failing  to  accurately 
calculate  and  disclose  the  annual 
percentage  rate,  as  reqmred  by  Sections 
107(a)  and  (c)  of  the  TILA,  15  U.S.C. 
1606(a)  and  (c),  and  Sections  226.18(e) 
and  226.22  of  Regulation  Z,  12  CFR 
226.18(e)  and  226.22; 

B.  Respondent  GE-SFA,  its  successors 
and  assigns,  and  its  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
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cease  and  desist  bom  failing  to 
accurately  caloilate  and  disclose  the 
finance  charge,  as  required  by  Section 
106  of  the  TILA,  15  U.S.C.  1605,  and 
Sections  226.4  and  226.18(d)  of 
Regulation  Z,  12  CFR  226.4  and 
226.18(d); 

C.  Respondent  GE-SFA,  its  successors 
and  assigns,  and  its  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  ofiering  of  credit,  do  forthwith 
cease  and  desist  fium  failing  to  make  all 
disclosures  in  the  manner,  form,  and 
amoimt  required  by  Sections  122  and 
128(a)  of  the  TILA,  15  U.S.C.  1632  and 
1638(a),  and  Sections  226.17  and  226.18 
of  Regulation  Z,  12  CFR  226.17  and 
226.18; 

D.  Respondent  CE-SFA,  its  successors 
and  assigns,  and  its  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  o^er  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  failing  to  comply 
with  the  TILA,  15  U.S.C.  1601  et  seq., 
and  Regulation  Z,  12  CFR  part  226. 

n 

Refund  Program 

It  Is  Further  Ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondent  shall: 

1.  Determine  to  whom  respondent 
disclosed  on  the  original  TIlA 
disclosure  an  annual  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollar  below  the  finance  charge 
determined  in  accordance  with  Section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  ^ance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually 
disclos^,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amount  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amoimt  of  the  refund,  the 
munber  of  payments  refunded,  the 


amount  of  adjustment  for  future 
payments  and  the  munber  of  future 
payments  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  this 
order,  respondent  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independent 
accounting  firms,  with  which  it,  its 
officers,  employees,  attorneys,  agents, 
and  franchisees  have  no  business 
relationship.  Staff  for  the  Division  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  one 
of  the  firms  (“independent  agent”)  and 
so  advise  respondent; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  piursuant 
to  this  section,  respond.ent  sh^  direct 
the  independent  agent  to  review  a 
statistically-valid  sample  of  refunds. 
Respondent  shall  provide  the  Federal 
trade  Commission  ivith  a  certified  letter 
from  the  independent  agent  confirming 
that  respondent  has  complied  with  Part 
n.A.  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondent. 

HI 

It  Is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  docmnents  and  other 
records  necessary  to  demonstrate  fully 
its  comphance  with  this  order. 

TV 

It  Is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  and  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondent,  its 
successors  and  assigns,  shall  secure 
fit>m  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  Is  Further  Ordered  that  respondent, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structvue  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 


that  may  affect  compliance  obligations 
arising  out  of  the  order. 

VI 

It  Is  Fxulher  Ordered  that  respondent 
shall,  within  one  himdred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
comphed  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Customer: 

As  part  of  our  settlement  with  the 
Fedei^  Trade  Commission  for  alleged 
violations  of  the  Truth  in  Lending  Act, 
we  are  sending  you  the  enclosed  refund 

check  in  the  amoimt  of  $ _ .  The 

refund  represents  the  amount  you  were 
overcharged  as  a  result  of  errors  made 
by  Great  Expectations  in  calculating  or 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

(In  addition,  your  future  monthly 
payments  have  been  reduced.  Starting 
immediately,  your  monthly  payments 
will  be  $ _ .] 

We  regret  eny  inconvenience  this  may 
have  caused  you. 

Great  Expectations 

Anafysis  of  Proposed  Consent  Order  To 
Aid  labile  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  KGE, 

Inc.  (“GE-SFA”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  firom  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE-SFA, 
as  a  creditor  under  the  Truth  in  Lending 
Act  (“TILA”),  has  violated  the  TILA  and 
its  implementing  Regulation  Z. 
Specifically,  the  TILA  requires  creditors 
to  make  clear  and  consistent  disclosures 
of  the  credit  terms  in  a  financed 
transaction.  GE-SEA  failed  to  accurately 
calculate  and  disclose  the  annual 
percentage  rate  (“APR”)  and  the  finance 
charge,  which  resulted  in  some 
consumers  paying  more  in  interest 
charges  and  finance  charges  than  the 
fran^se  disclosed.  The  complaint 
further  alleges  that  this  practice  is  unfair 
or  deceptive  in  violation  of  the  Federal 
Trade  Commission  Act. 

Additionally,  the  complaint  alleges 
that  GE-SFA  failed  to  accurately 
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disclose  the  itemization  of  the  amount 
financed,  which  assists  consiuners  in 
understanding  whether  they  are  being 
charged  a  prepmd  finance  charge  or 
whedier  any  of  the  proceeds  are  being 
distributed  to  third  parties. 

Finally,  the  complaint  alleges  that 
GE-SFA  failed  to  identify  the  creditor  in 
each  transaction. 

The  consent  agreement  would 
prohibit  GE-SFA  from  failing  to 
accurately  calculate  and  disclose  the 
APR  and  any  other  terms  required  by 
the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  GE-SFA  to 
make  adjustments  to  the  account  of  any 
consumer  to  whom  it  disclosed  an  APR 
or  finance  charge  that  was  lower  than 
the  amoimt  the  consumer  actually  was 
required  to  pay. 

The  consent  agreement  would  also 
require  GE-SFA  to  maintain  records  of 
its  compliance  with  the  consent 
agreement,  distribute  copies  of  the 
agreement  to  its  employees,  and  advise 
the  Federal  Trade  Commission  of  any 
changes  in  its  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreemen;  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qaik, 

Seciwtary. 

[FR  Doc.  95-13654  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  STSO-OI-M 


[File  No.  932-3040] 

San  Antonio  Singles  of  Texas,  Inc.,  et 
al.;  Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  video  dating 
service  franchises  to  properly  and 
acciuately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act  and  would  require  the  franchises  to 
make  refunds  to  consiuners  who  were 
misled  by  the  undisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 


Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC.,  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S-4429, 
Washington,  DC  20580.  (2020  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Practice  (16 
CFR  4.9(b)(6)(u)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  San  Antonio  Singles  of 
Texas,  Inc.,  and  Austin  Singles  of  Texas,  Inc., 
corporations;  File  No  932  3040. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  San 
Antonio  Singles  of  Texas,  Inc.,  and 
Austin  Singles  of  Texas,  Inc., 
corporations,  (hereinafter  sometimes 
referred  to  as  proposed  respondents) 
and  it  now  appearing  that  proposed 
respondents  are  willhag  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  Hereby  Agreed  by  and  between 
proposed  respondents,  their  attorney, 
and  coimsel  for  the  Federal  Trade 
Commission  that: 

1.  San  Antonio  Singles  of  Texas,  Inc., 
doing  business  as  Great  Expectations  of 
San  Antonio  (“GE  San  Antonio”),  is  a 
corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  state  of  Texas,  with  its 
corporate  office  at  10497  Town  & 
Coimtry  Way,  Sviite  214,  Houston,  TX 
77024,  and  its  principal  place  of 
business  locat^  at  8131 1.H.  10  West, 
Suite  225,  San  Antonio,  TX  78230. 

2.  Austin  Singles  of  Texas,  Inc.,  doing 
business  as  Great  Expectations  of  Austin 
(“GE  Austin”),  is  a  corporation 
organized,  existing,  and  doing  business 
imder  and  by  virtue  of  the  laws  of  the 
state  of  Texas,  with  its  corporate  office 
at  10497  Town  &  Coimtry  Way,  Suite 
214,  Houston,  TX  77024,  and  its 
principal  place  of  business  located  at 
9037  Research  Blvd.  Suite  130,  Austin, 
TX  78758. 


3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agr^ment. 

5.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  emd  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
su(^  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
drciunstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents’  address  as 
stated  in  this  agreement  shall  constitute 
service.  Propos^  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
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be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  imderstand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amoimt  provided 
by  law  for  each  violation  of  the  order 
after  its  becomes  final. 

Order 

/ 

It  is  Ordered  that: 

A.  Respondents  GE  San  Antonio,  and 
GE  Austin,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  fiom  failing  to 
accvuetely  calculate  and  disclose  the 
annual  percentage  rate,  as  reqviired  by 
Sections  107  (a)  and  (c)  of  the  Truth  in 
Lending  Act  (“TTLA”),  15  U.S.C. 

§§  1606  (a)  and  (c),  and  Sections 
226.18(e)  and  226.22  of  Regulation  Z,  12 
CFR  226.18(e)  and  226.22; 

B.  Respondents  GE  San  Antonio,  and 
GE  Austin,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  fmling  to 
accrirately  calculate  and  disclose  the 
finance  charge,  as  reqiiired  by  Section 
106  of  the  TILA,  15  U.S.C.  §  1605,  and 
Sections  226.4  and  226.18(d)  of 
Regulation  Z,  12  CFR  226.4  and 
226.18(d); 

C.  Respondents  GE  San  Antonio,  and 
GE  Austin,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from  failing  to  segregate 
the  disclosures  required  by  the  TILA 
fiom  all  other  information  provided  in 
connection  with  the  transaction, 
including  fiom  the  itemization  of  the 
amount  financed,  as  required  by  Section 
128(b)(1)  of  the  TILA,  15  U.S.C. 

§  1638(b)(1),  and  Section  226.17(a)  of 
Regulation  Z,  12  CFR  226.17(a); 


D.  Respondents  GE  San  Antonio,  and 
GE  Austin,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  fiom  failing  to  make  all 
disclosures  in  the  manner,  form,  and 
amoimt  required  by  Sections  122  and 
128(a)  of  the  TILA,  15  U.S.C.  §§  1632 
and  1638(a),  and  Sections  226.17  and 
226.18  of  Regulation  Z,  12  CFR  226.17 
and  226.18;. 

E.  Respondents  GE  San  Antonio,  and 
GE  Austin,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  from: 

1.  Failing  to  include,  in  the  finance 
charge  and  the  annual  percentage  rate 
disclosed  to  the  consumer,  set-up  or 
other  fees  that  are  charged  only  to 
consumers  who  finance  the  costs  of 
their  memberships,  as  required  by 
Sections  106, 107,  and  128  of  the  THA, 
15  U.S.C.  §§  1605, 1606,  and  1638,  and 
Sections  226.4(b),  226.22,  and  226.18  (d) 
and  (e)  of  Regulation  Z,  12  CFR  226.4(b), 
226.22,  and  226.18  (d)  and  (e);  and 

2.  Failing  to  exclude,  fiom  the  amount 
financed  disclosed  to  the  consumer,  set¬ 
up  or  other  fees  that  are  charged  only  to 
consumers  who  finance  the  costs  of 
their  memberships,  as  required  by 
Section  128  of  the  Truth  in  Lending  Act, 
15  U.S.C.  §  1638(a)  and  Section 
226.18(b)  of  Regulation  Z,  12  CFR 
226.18(b);  and 

F.  Respondents  GE  San  Antonio,  and 
GE  Austin,  their  successors  and  assigns, 
and  their  officers,  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  offier  device,  in  connection 
with  the  offering  of  credit,  do  forthwith 
cease  and  desist  fiom  failing  to  comply 
with  the  TILA,  15  U.S.C.  §  1601  et  seq., 
and  Regulation  Z,  12  CFR  Part  226. 

n 

Refund  Program 

It  is  Further  Ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondents  shall: 

1.  Determine  to  whom  respondents 
disclosed  on  the  original  TILA 
disclosiuo  an  annual  percentage  rate 
that  was  miscalculated  by  more  than 
one-quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 


was  miscalculated  by  more  than  one 
doUar  below  the  finance  charge 
determined  in  accordance  with  Section 
226.4  of  Regulation  Z,  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  finance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
aimual  percentage  rate  actually 
disclos^,  whichever  is  lower,  plus  a 
tolerance  of  one-quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  §  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amount  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amoimt  of  the  refund,  the 
number  of  pajrments  refunded,  the 
amount  of  adjustment  for  future 
payments  and  the  number  of  future 
payments  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  this 
order,  respondents  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independent 
accounting  firms,  with  which  they,  their 
officers,  employees,  attorneys,  and 
agents,  have  no  business  relationship. 
Staff  for  the  Division  of  Credit  Practices 
of  the  FTC  shall  then  have  the  sole 
discretion  to  choose  one  of  the  firms 
(“independent  agent”)  and  so  advise 
respondents; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondents  shall  direct 
the  independent  agent  to  review  a 
statistically-valid  sample  of  refunds. 
Respondents  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
from  the  independent  agent  confirming 
that  respondents  have  complied  with 
Part  n.  A.  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondents. 

lU 

It  is  Further  Ordered  that 
respondents,  their  successors  and 
assigns,  shall  maintain  for  at  least  five 
(5)  years  firom  the  date  of  service  of  this 
order  and,  upon  thirty  (30)  days 
advance  written  request,  make  available 
to  the  Federal  Trade  Commission  for 
inspection  and  copying  all  documents 
and  other  records  necessary  to 
demonstrate  fully  their  compliance  with 
this  order. 
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IV 

It  is  Further  Ordered  that 
respondents,  their  successors  and 
assigns,  shall  distribute  a  copy  of  this 
order  to  any  present  or  future  officers 
and  managerial  employees  having 
responsibility  with  respect  to  the  subject 
matter  of  this  order  and  that 
respondents,  their  successors  and 
assigns,  shall  secure  from  each  such 
person  a  signed  statement 
acknowledging  receipt  of  said  order. 

V 

It  is  Further  Ordered  that 
respondents,  for  a  period  of  five  (5) 
years  following  the  date  of  service  of 
this  order,  shall  promptly  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  their 
corporate  structiue  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries  or  affiliates,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

VI 

It  is  Further  Ordered  that  respondents 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  tffis 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Member: 

We  were  recently  notified  by  the 
Federal  Trade  Commission  staff  (“FTC”) 
that  we  may  have  inadvertently 
miscalculated  and/or  improperly 
disclosed  information  in  your  Retciil 
Installment  Contract  which  the  FTC 
believes  is  inconsistent  with  certain 
provisions  of  the  Truth  in  Lending  Act. 
After  extensive  investigation  by  us, 
along  with  conversations  with  the  FTC, 
we  have  decided  that  it  would  be  in  the 
best  interest  of  all  parties  to  [refund] 
[credit  to  your  accoimt]  the  amoimt  of 

$ _ which  would  cover  any 

incorrect  calculations.  [Additionally, 
please  be  advised  that  your  future 
monthly  payments  have  been  reduced  to 
$ _ starting _ ,] 

We  at  Great  Expectations  are  always 
interested  in  providing  our  members 
prompt  professional  services  and  are 
here  to  answer  any  questions  you  may 
have  regarding  this  or  any  other  matter. 

Sincerely, 


Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  San 
Antonio  Singles  of  Texas,  Inc.  (“GE  San 
Antonio”),  and  Austin  Singles  of  Texas, 
Inc.  (“GE  Austin”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE  San 
Antonio  and  GE  Austin,  creditors  under 
the  Truth  in  Lending  Act  (“TTLA”),  have 
violated  the  TILA  and  its  implementing 
Regulation  Z.  Specifically,  the  TILA 
requires  creditors  to  make  clear  and 
consistent  disclosures  of  the  credit 
terms  in  a  financed  transaction.  These 
franchises  failed  to  accurately  calculate 
and  disclose  the  annual  percentage  rate 
(“APR”)  and  the  finance  charge,  which 
resulted  in  some  consumers  paying 
more  in  interest  charges  and  finance 
charges  than  the  franchises  disclosed. 
The  complaint  further  alleges  that  this 
practice  is  imfair  or  deceptive  in 
violation  of  the  Federal  Trade 
Commission  Act. 

Additionally,  the  complaint  alleges 
that  these  fi-anchises  failed  to  accurately 
disclose  the  itemization  of  the  amount 
financed,  which  assists  consiimers  in 
imderstanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
whether  any  of  the  proceeds  are  being 
distributed  to  third  parties,  and  have 
failed  to  separate  the  itemization  from 
all  other  information  provided  in 
connection  with  the  transaction.  Also, 
these  franchises  failed  to  provide  a 
descriptive  explanation  of  the  financing 
terms.  For  example,  the  named 
franchises  failed  to  explain  that  the  APR 
is  “the  cost  of  your  credit  as  a  yearly 
rate”  and  that  the  finance  charge  is  “the 
dollar  amount  the  credit  will  cost  you.” 
The  named  frranchises  also  failed  to 
provide  a  description  of  the  amount 
financed,  the  total  of  payments,  and  the 
total  sales  price. 

The  complaint  also  alleges  that  the 
neuned  fr^chises  failed  to  include  in 
the  finance  charge  a  set-up  fee  that  each 
charged  to  its  customers  that  financed 
the  costs  of  their  memberships,  but  did 
not  charge  to  its  customers  that  paid 
cash.  The  TILA  requires  that  su^ 
charges  be  made  part  of  the  finance 


charge.  Instead,  these  frmichises 
included  the  set-up  fees  in  the  amoimt 
financed,  which  resulted  in  the  finance 
charge  and  the  APR  being 
underdisclosed. 

Finally,  the  complaint  alleges  that  the 
named  firanchises  failed  to  identify  the 
creditor  in  each  transaction,  and  failed 
to  provide  the  total  sales  price. 

The  consent  agreement  would 
prohibit  the  franchises  named  herein 
from  failing  to  accurately  calculate  and 
disclose  the  APR  and  any  other  terms 
required  by  the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  the  named 
franchises  to  make  adjustments  to  the 
accovmt  of  any  consumer  to  whom  they 
disclosed  an  APR  or  finance  charge  that 
was  lower  than  the  amovmt  the 
consmner  actually  was  required  to  pay. 

The  consent  agreement  would  also 
require  the  named  franchises  to 
maintain  records  of  their  compliance 
with  the  consent  agreement,  distribute 
copies  of  the  agreement  to  their 
employees,  and  advise  the  Federal 
Trade  Commission  of  any  changes  in 
their  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conunent  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  95-13664  Filed  6-2-95;  8:45  am] 
BILLING  CODE  STSO-OI-M 


[File  No.  932  3040] 

Sterling  Connections,  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  video  dating 
service  franchises  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchises  to 
make  refunds  to  consumers  who  were 
misled  by  the  undisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 
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addresses:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission’s 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

In  the  Matter  of  STERLING 
CONNECTIONS,  INC.,  PRIVATE  EYE 
PRODUCTIONS.  INC,  AND  GREATEX 
DENVER,  INC,  corporations;  File  No.  932 
3040. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Sterling 
Connections,  Inc.,  Private  Eye 
Productions,  Inc.,  and  GREATEX 
Denver,  Inc.,  corporations  (hereinafter 
sometimes  referred  to  as  proposed 
respondents),  and  it  now  appearing  that 
proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  fiom  the  use 
of  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  their  attorney, 
and  counsel  for  the  Federal  Trade 
Conunission  that: 

1.  Sterling  Connections,  InC.,  doing 
business  as  Great  Expectations  of  Seattle 
(“GE  Seattle”),  is  a  corporation 
organized,  existing,  and  doing  business 
imder  and  by  virtue  of  the  laws  of  the 
state  of  Oregon,  with  its  office  and 
principal  place  of  business  located  at 
305  108th  Ave.,  N.E.,  Suite  205, 
Bellevue,  WA  98004. 

2.  Private  Eye  Productions,  Inc.,  doing 
business  as  Great  Expectations  of 
Portland  (“GE  Portland”),  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  Oregon,  with  its 
office  and  principal  place  of  biisiness 
located  at  5531  S.W.  Macadam  Ave., 
Suite  225,  Portland,  OR  97201. 


3.  GREATEX  Denver,  Inc.,  doing 
business  as  Great  Expectations  of 
Denver  (“GE-Denver”),  is  a  corporation 
organized,  existing,  emd  doing  business 
imder  and  by  virtue  of  the  laws  of  the 
state  of  Washington  with  its  office  and 
principal  place  of  business  located  at 
3773  Cherry  Creek  North  Dr.,  Suite  140, 
Denver,  CO  80209. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procediural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

6.  ’Tnis  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify 
respondents,  in  which  event  it  will  take 
su(^  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 


orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents’  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  'The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  l^s  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  Uable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

/ 

It  is  ordered  that: 

A.  Respondents  GE  Seattle,  GE 
Portland,  and  GE  Denver,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit,  do  forthwith  cease 
and  desist  firom  failing  to  accurately 
calculate  and  disclose  the  annual 
percentage  rate,  as  required  by  sections 
107  (a)  and  (c)  of  the  Truth  in  Lending 
Act  (“TILA”),  15  U.S.C.  1606  (a)  and  (c), 
and  §§  226.18(e)  and  226.22  of 
Regulation  Z,  12  CFR  226.18(e)  and 
226.22; 

B.  Respondents  GE  Seattle,  GE 
Portland,  and  GE  Denver,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsiffiary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit,  do  forthwith  cease 
and  desist  firom  failing  to  segregate  the 
disclosures  required  by  the  TILA  from 
all  other  information  provided  in 
connection  ivith  the  transaction, 
including  finm  the  itemization  of  the 
amoimt  financed,  as  required  by  section 
128(b)(1)  of  the  TILA,  15  U.S.C. 
1638(b)(1),  and  §  226.17(a)  of  Regulation 
Z,  12  CFR  226.17(a); 

C.  Respondents  GE  Seattle,  GE 
Portland,  and  GE  Denver,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
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employees,  directly  or  through  any 
corporation,  subsi^ary,  division,  or 
other  device,  in  connection  with  the 
offering  of  credit,  do  forthwith  cease 
and  desist  from  failing  to  make  all 
disclosures  in  the  manner,  form,  and 
amount  required  by  sections  122  and 
128(a)  of  the  TILA,  15  U.S.C.  1632  and 
1638(a).  and  §§  226.17  and  226.18  of 
Regrilation  Z,  12  CFR  226.17  and 
226.18; 

D.  R^pondents  GE  Seattle,  GE 
Portland,  and  GE  Denver,  their 
successors  and  assigns,  and  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsi^ary,  division,  or 
other  device,  in  connection  with  the 
ofiering  of  credit,  do  forthwith  cease 
and  desist  from  foiling  to  comply  with 
the  TILA,  15  U.S.C.  1601  et  seq.,  and 
Regulation  Z,  12  CFR  Part  226. 

11 

Refund  Program 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondents  shall: 

1.  For  each  TILA  disclosiue  relating  to 
any  executory  contract  or  any  contract 
or  any  contract  consummated  within 
two  years  prior  to  Augiist  2, 1994, 
determine  to  whom  respondents 
disclosed  on  the  original  TILA 
disclosure  an  annual  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  §  226.22 
of  Regulation  Z,  12  CFR  226.22,  or  that 
disclosed  a  finance  charge  that  was 
miscalculated  by  more  than  one  dollar 
below  the  finance  charge  determined  in 
accordance  with  §  226.4  of  Regulation  Z, 

12  CFR  226.4,  so  that  each  su<^  person 
will  not  be  reqiiired  to  pay  a  finance 
charge  in  excess  of  the  finance  charge 
actu^ly  disclosed  or  the  dollar 
equivalent  of  the  annucd  percentage  rate 
actually  disclosed,  whichever  is  lower, 
plus  a  tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amoimt  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amount  of  the  refund,  the 
number  of  payments  refunded,  the 
amoimt  of  adjustment  for  future 
payments  and  the  number  of  future 
papnents  to  be  adjusted; 

B.  No  later  than  fifteen  (15)  days 
following  tlm  date  of  service  of  this 


order,  respondents  shall  provide  the 
Federal  Tiade  Commission  with  the 
name  and  address  of  three  independent 
accounting  firms,  with  which  they,  their 
officers,  employees,  attorneys,  and 
agents,  have  no  business  relationship. 
Staff  for  the  Division  of  Credit  Practices 
of  the  FTC  shall  then  have  the  sole 
discretion  to  choose  one  of  the  firms 
(“independent  agent”)  and  so  advise 
remondents; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  piursuant 
to  this  section,  respondents  shall  direct 
the  independent  agent  to  review  a 
statistically-vfdid  sample  of  refunds. 
Respondents  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
from  the  independent  agent  confirming 
that  respondents  have  complied  with 
Part  n  A  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondents. 

m 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  documents  and  other 
records  necessary  to  demonstrate  fully 
their  compliance  with  this  order. 

IV 

It  is  further  ordered  that  respondents, 
their  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  and  managerial 
employees  having  responsibilty  with 
repsect  to  the  subject  matter  of  this 
order  and  that  respondemts.  their 
succesors  and  assigns,  shall  secure  from 
each  such  person  a  signed  statement 
acknowledging  receipt  of  said  order. 

V 

It  is  further  ordered  that  respondents, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  their  corporate  structure  such 
as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  order. 

V7 

It  is  further  ordered  that  respondents 
shall,  within  one  hunted  and  eighty 
(180)  days  of  the  date  of  service  of  this 


order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  order. 

Attachment  1 

Dear  Great  Expectations  Customer: 

As  part  of  our  settlement  with  the 
Fedei^  Trade  Commission  for  alleged 
violations  of  the  Truth  in  Lending  Act, 
we  are  sending  you  the  enclosed  refund 

check  in  the  amount  of  $ _ .  The 

refund  represents  the  amount  you  are 
overcharged  as  a  result  of  errors  made 
by  Great  Expectations  in  calculating  or 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

[In  addition,  your  future  monthly 
pa)mients  have  been  reduced.  Starting 
inunediately,  your  monthly  payments 
will  be  $ _ .] 

We  regret  any  inconvenience  this  may 
have  cause  you. 

Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  ]^blic  Comment 
The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  Sterling 
Connections,  Inc.  (“GE  Seattle”),  Private 
Eye  Productions,  Inc.,  (“GE  Portland”), 
and  GREATEX  Denver,  Inc.  (“GE- 
Denver”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should  ^ 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  compliant  alleges  that  GE  Seattle, 
GE  Portland,  and  GE  Denver,  as 
creditors  under  the  Truth  in  Lending 
Act  (“TILA”),  have  violated  the  TILA 
and  its  implementing  Regulation  Z. 
Specifically,  the  TILA  requires  creditors 
to  make  clear  and  consistent  disclosures 
of  the  credit  terms  in  a  financed 
transaction.  These  franchises  foiled  to 
accurately  calculate  and  disclose  the 
aimual  percentage  rate  (“APR”),  which 
resulted  in  some  consumers  paying 
more  in  interest  charges  than  the 
franchises  disclosed.  The  complaint 
further  alleges  that  this  practice  is  unfair 
or  deceptive  in  violation  of  the  Federal 
Trade  Commission  Act.  The  complaint 
also  alleges  that  these  franchises  failed 
to  disclose  the  finance  charge  more 
conspicuously  than  any  other  disclosure 
except  the  APR  and  the  creditor’s 
identify. 

Additionally,  the  complaint  alleges 
that  these  franchises  foiled  to  accurately 
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disclose  the  itemization  of  the  amount 
financed,  which  assists  consiuners  in 
imderstanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
whether  any  of  the  proceeds  are  being 
distributed  to  third  parties,  and  have 
failed  to  separate  the  itemization  from 
all  other  information  provided  in 
connection  with  the  transaction.  Also, 
these  franchises  failed  to  provide  a 
descriptive  explanation  of  the  financing 
terms.  For  example,  the  named 
franchises  failed  to  explain  that  the  APR 
is  “the  cost  of  your  credit  as  a  yearly 
rate”  and  that  the  finance  charge  is  “the 
dollar  amount  the  credit  will  cost  you.” 
The  named  franchises  also  failed  to 
provide  a  description  of  the  amoimt 
financed,  the  total  of  payments,  and  the 
total  sales  price. 

Finally,  the  complaint  alleges  that  all 
of  the  named  franchises  failed  to 
identify  the  creditor  in  each  transaction, 
and  failed  to  provide  the  total  sales 
price. 

The  consent  agreement  would 
prohibit  the  franchises  named  herein 
from  failing  to  acciuately  calculate  and 
disclose  the  APR  and  any  other  terms 
required  by  the  TILA. 

The  consent  agreement  includes  a 
refund  program  requiring  the  named 
franchises  to  make  adjustments  to  the 
account  of  any  consumer  to  whom  they 
disclosed  an  APR  or  finance  charge  that 
was  lower  than  the  amoimt  the 
consumer  actually  was  required  to  pay. 

The  consent  agreement  would  also 
require  the  named  franchises  to 
maintain  records  of  their  compliance 
with  the  consent  agreement,  (fistribute 
copies  of  the  agreement  to  their 
employees,  and  advise  the  Federal 
Trade  Commission  of  any  changes  in 
their  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-13663  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  C7S0-01-M 


[File  No.  932  3040] 

TRIAAC  Enterprises,  inc.;  Proposed 
Consent  Agreement  With  Anaiysis  To 
Aid  Pubiic  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  acts  and  practices  and  unfair 


methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  video  dating 
service  franchise  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchise  to 
make  refunds  to  consumers  who  were 
misled  by  the  undisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cohen,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pluauant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission’s 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  matter  of  TRIAAC  Enterprises,  Inc., 
a  corporation;  File  No.  032  3040. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  TRIAAC 
Enterprises,  Inc.,  a  corporation, 
(hereinafter  sometimes  referred  to  as 
proposed  respondent)  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  Hereby  Agreed  by  and  between 
proposed  respondent  and  counsel-  for 
the  Federal  Trade  Commission  that: 

1.  TRIAAC  Enterprises,  Inc.,  doing 
business  as  Great  Expectations  of 
Sacramento  (“GE  Sacramento”),  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  state  of  California  with 
its  office  and  principal  place  of  business 
located  at  2277  Fair  Oalu  Blvd.,  Suite 
195,  Sacramento,  CA  95825. 


2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  ^grmment. 

4.  Tnis  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  tmd  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to*order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
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be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amoimt  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  that: 

A.  Respondent  GE  Sacramento,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
chrectly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
coimection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  accurately  calculate  and 
disclose  the  annual  percentage  rate,  as 
required  by  sections  107  (a)  and  (c)  of 
the  TILA,  15  U.S.C.  1606  (a)  and  (c),  and 
sections  226.18(e)  and  226.22  of 
Regulation  Z,  12  CFR  226.18(e)  and 
226.22; 

B.  Respondent  GE  Sacramento,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  accurately  calculate  and 
disclose  the  finance  charge,  as  required 
by  section  106  of  the  TILA,  15  U.S.C. 
1605,  and  sections  226.4  and  226.18(d) 
of  Regulation  Z,  12  CFR  226.4  and 
226.18(d); 

C.  Respondent  GE  Sacramento,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  segregate  the  disclosiuas 
required  by  the  TILA  from  all  other 
information  provided  in  connection 
with  the  transaction,  including  from  the 
itemization  of  the  amoimt  financed,  as 
required  by  section  128(b)(1)  of  the 
TILA,  15  U.S.C.  1638(b)(1),  and  section 
226.17(a)  of  Regulation  Z,  12  CFR 
226.17(a); 

D.  Respondent  GE  Sacramento,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees. 


directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  from 
failing  to  make  all  disclosures  in  the 
maimer,  form,  and  amount  required  by 
sections  122  and  128(a)  of  the  THA,  15 
U.S.C.  1632  and  1638(a),  and  sections 
226.17  and  226.18  of  Emulation  Z,  12 
CFR  226.17  and  226.18; 

E.  Respondent  GE  Sacramento,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
(Urectly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  finm 
failing  to  comply  with  the  TILA,  15 
U.S.C.  1601  et  seq.,  and  Regulation  Z,  12 
CFR  Part  226. 

U 

Refund  Program 

It  is  Further  Ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondent  shall: 

1.  Determine  to  whom  respondent 
disclosed  on  the  original  TILA 
disclosure  an  annual  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollcu  below  the  finance  charge 
determined  in  accordance  with  §  226.4 
of  Regulation  Z,  12  CFR  226.4,  so  that 
each  such  person  will  not  be  required  to 
pay  a  finance  charge  in  excess  of  the 
finance  charge  actually  disclosed  or  the 
dollar  equivalent  of  the  annual 
percentage  rate  actually  disclosed, 
whichever  is  lower,  plus  a  tolerance  of 
one  quarter  of  one  percentage  point; 

2.  Calculate  a  lump  sum  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  section 
108(e)  of  the  TILA,  15  U.S.C.  1604(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amount  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amount  of  the  refund,  the 
number  of  payments  refunded,  the 
amoimt  of  adjustment  for  future 
payments  and  the  number  of  future 
payments  to  be  adjusted; 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  this 
order,  respondent  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independent 
accounting  firms,  with  which  it,  it 
officers,  employees,  attorneys,  and 


agents,  have  no  business  relationship. 
Staff  for  the  Division  of  Credit  Practices 
of  the  FTC  shall  then  have  the  sole 
discretion  to  choose  one  of  the  firms 
(“independent  agent”)  and  so  advise 
re^ondent; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjustments  made  pursuant 
to  this  section,  respondent  shall  direct 
the  independent  agent  to  review  a 
statistically-valid  sample  of  refunds. 
Respondent  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
fium  the  independent  agent  confirming 
that  respondent  has  complied  with  Part 
n.  A.  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondent. 

in 

It  Is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying  all  documents  and  other 
records  necessary  to  demonstrate  fully 
its  compliance  with  this  order. 

IV 

It  Is  Further  Ordered  that  respondent, 
its  successors  and  assigns,  shall 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  and  managerial 
employees  having  responsibility  with 
respect  to  the  subject  matter  of  this 
order  and  that  respondent,  its 
successors  and  assigns,  shall  secure 
fiem  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  Is  Further  Ordered  that  respondent, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  this  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structure  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  affect  compliance  obligations 
arising  out  of  the  order. 

VI 

It  Is  Further  Ordered  that  respondent 
shall,  within  one  hundred  and  eighty 
(180)  days  of  the  date  of  service  of  this 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has  ' 
complied  with  this  order. 
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Attachment  1 

Dear  Great  Expectations  Customer: 

As  part  of  our  settlement  with  the 
Fedei^  Trade  Commission  for  alleged 
violations  of  the  Truth  in  Lending  Act, 
we  are  sending  you  the  enclosed  refund 

check  in  the  amount  of  $ _ .  The 

refund  represents  the  amoimt  you  were 
overcharged  as  a  result  of  errors  made 
by  Great  Expectations  in  calcvdating  or 
disclosing  the  annual  percentage  rate  or 
finance  dda^. 

(In  addition,  your  future  monthly 
payments  have  been  reduced.  Starting 
immediately,  your  monthly  payments 
will  be  $ _ .1 

We  regret  any  inconvenience  this  may 
have  caused  you. 

Great  Expectations 

Analysis  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  TRIAAC 
Enterprises,  Inc.  (*‘GE  Sacramento”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE 
Sacramento,  as  a  creditor  imder  the 
Truth  in  Lending  Act  (“TILA”),  has 
violated  the  TILA  and  its  implementing 
Regulation  Z.  Specifically,  the  TILA 
requires  creditors  to  malm  clear  and 
consistent  disclosures  of  the  credit 
terms  in  a  financed  transaction.  GE 
Sacramento  failed  to  accurately 
calculate  and  disclose  the  annual 
percentage  rate  (“APR”)  and  the  finance 
charge,  which  resulted  in  some 
consumers  paying  more  in  interest 
charges  and  finance  charges  than  the 
frnn^se  disclosed.  The  complaint 
further  alleges  that  this  practice  is  unfair 
or  deceptive  in  violation  of  the  Federal 
Trade  Commission  Act. 

Additionally,  the  complaint  alleges 
that  GE  Sacramento  frdled  to  accurately 
disclose  the  itemization  of  the  amoimt 
financed,  which  assists  consumers  in 
understanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
whether  any  of  the  proceeds  are  being 
distributed  to  third  parties,  and  failed  to 
separate  the  itemization  from  all  other 
information  provided  in  connection 
with  the  transaction.  Also,  GE 
Sacramento  failed  to  provide  a 
descriptive  explanation  of  the  fi?iancing 


terms.  For  example,  GE  Sacramento 
failed  to  explain  that  the  APR  is  “the 
cost  of  your  credit  as  a  yearly  rate”  and 
that  the  finance  charge  is  “the  dollar 
amount  the  credit  will  cost  you.”  GE 
Sacramento  also  failed  to  provide  a 
description  of  the  amount  financed,  the 
total  of  payments,  and  the  total  sales 
price. 

Finally,  the  complaint  alleges  that  GE 
Sacramento  failed  to  identify  the 
creditor  in  each  transaction. 

The  consent  agreement  would 
prohibit  GE  Sacramento  frnm  failing  to 
accurately  calculate  and  disclose  the 
APR  and  any  other  terms  required  by 
the  THA. 

The  consent  agreement  includes  a 
refund  program  requiring  GE 
Sacramento  to  make  adjustments  to  the 
account  of  any  consumer  to  whom  it 
disclosed  an  APR  or  finance  charge  that 
was  lower  than  the  amount  the 
consumer  actually  was  required  to  pay. 

The  consent  agreement  would  also 
require  GE  Sacramento  to  maintain 
records  of  its  compliance  with  the 
consent  agreement,  distribute  copies  of 
the  agreement  to  its  employees,  and 
advise  the  Federal  Trade  Commission  of 
any  changes  in  its  corporate  structure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-13660  Filed  6-2-95;  8:45  am) 
Ba.UNQ  CODE  C780-01-M 


[File  No.  932  3040] 

V.LP.  Enterprises,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  a  video  dating 
service  franchise  to  properly  and 
accurately  disclose  the  annual 
percentage  rate  (APR)  and  other  credit 
terms  of  financed  memberships,  as 
required  by  the  federal  Truth  in  Lending 
Act,  and  would  require  the  franchise  to 
make  refunds  to  consumers  who  were 
misled  by  the  undisclosed  finance 
charges  and  APRs. 

DATES:  Comments  must  be  received  on 
or  before  August  4, 1995. 


ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  MFORMATION  CONTACT: 
Steph«i  Cohen,  FTC/S-4429, 
Washington,  DC  20580.  (202)  326-3222. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission’s 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Se^on  4.9(b)(6)(ii)  of 
the  Commission’s  Rules  of  Ifractice  (16 
CFR4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  V.LP.  Enterprises,  Inc.,  a 
corporation;  File  No.  932  3040. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  V.L.P. 
Enterprises,  Inc.,  a  corporation, 
(hereinafter  sometimes  referred  to  as 
proposed  respondent)  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  Is  Hereby  agreed  by  and  between 
proposed  respondent,  its  attorneys,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  V.L.P.  Enterprises,  Inc.,  doing 
business  as  Great  Expectations  of  San 
Diego  (“GE  San  Diego”),  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  California,  with  its  office  and 
principal  place  of  business  located  at 
3465  Camino  Del  Rio  South,  Suite  300, 
San  Diego,  CA  92108. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law;  and 

(c)  Any  right  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 
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4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  alleged  in  the  draft  complaint, 
other  than  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shcdl  become  final 
upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Propos^  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  mice  the  order  l^s  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 


respondent  further  imderstands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered  that: 

A.  Respondent  GE  San  Diego,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  fi'om 
failing  to  accurately  calculate  and 
disclose  the  annual  percentage  rate,  as 
required  by  Sections  107(a)  and  (c)  of 
the  Truth  in  Lending  Act,  15  U.S.C. 

§§  1606(a)  and  (c),  and  Sections 
226.18(e)  and  226.22  of  Regulation  Z,  12 
CFR  226.18(e)  and  226.22; 

B.  Respondent  GE  San  Diego,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  offering  of  credit, 
do  forthwith  cease  and  desist  fiom 
failing  to  accurately  calculate  and 
disclose  the  finance  charge,  as  required 
by  Section  106  of  the  TILA,  15  U.S.C. 
1605,  and  Sections  226.4  and  226.18(d) 
of  Regulation  Z,  12  CFR  226.4  and 
226.18(d): 

C.  Respondent  GE  San  Diego,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
(firectly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  vnth  the  ofiering  of  credit, 
do  forthwith  cease  and  desist  fit)m 
failing  to  make  all  disclosures  in  the 
manner,  form,  and  amoimt  required  by 
Sections  122  and  128(a)  of  the  TILA,  15 
U.S.C.  1632  ancf 1638(a),  and  Sections 
226.17  and  226.18  of  Regulation  Z,  12 
CFR  226.17  and  226.18; 

D.  Respondent  GE  San  Diego,  its 
successors  and  assigns,  and  its  officers, 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  ofiering  of  credit, 
do  forthwith  cease  and  desist  finm 
failing  to  comply  with  the  TILA,  15 
U.S.C.  1601  et  seq.,  and  Regulation  Z,  12 
CFR  part  226. 

II 

Refund  Program 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  following 
the  date  of  service  of  this  order, 
respondent  shall: 

1.  Determine  to  whom  respondent 
disclosed  on  the  original  TILA 


disclosure  an  annual  percentage  rate 
that  was  miscalculated  by  more  than 
one  quarter  of  one  percentage  point 
below  the  annual  percentage  rate 
determined  in  accordance  with  Section 
226.22  of  Regulation  Z,  12  CFR  226.22, 
or  that  disclosed  a  finance  charge  that 
was  miscalculated  by  more  than  one 
dollar  below  the  finance  charge 
determined  in  accordance  wiffi  Section 
226.4  of  Regulation  Z.  12  CFR  226.4,  so 
that  each  such  person  will  not  be 
required  to  pay  a  finance  charge  in 
excess  of  the  finance  charge  actually 
disclosed  or  the  dollar  equivalent  of  the 
annual  percentage  rate  actually 
disclos^,  whichever  is  lower,  plus  a 
tolerance  of  one  quarter  of  one 
percentage  point; 

2.  Calculate  a  lump  smn  refund  and 
a  monthly  payment  adjustment,  if 
applicable,  in  accordance  with  Section 
108(e)  of  the  TILA,  15  U.S.C.  1607(e); 

3.  Mail  a  refund  check  to  each  eligible 
consumer  in  the  amoimt  determined 
above,  along  with  Attachment  1;  and 

4.  Provide  the  Federal  Trade 
Commission  with  a  list  of  each  such 
consumer,  the  amoimt  of  the  refund,  the 
munlxy  of  payments  refunded,  and 
amount  of  adjustment  for  future 
payments  and  the  munber  of  fiitiire 
papaents  to  be  adjusted. 

B.  No  later  than  fifteen  (15)  days 
following  the  date  of  service  of  tffis 
order,  respondent  shall  provide  the 
Federal  Trade  Commission  with  the 
name  and  address  of  three  independent 
accoimting  firms,  with  which  it,  its 
officers,  employees,  attorneys,  agents, 
and  fienchisees  have  no  business 
relationship.  Staff  for  the  Division  of 
Credit  Practices  of  the  FTC  shall  then 
have  the  sole  discretion  to  choose  one 
of  the  firms  (“independent  agent’’)  and 
so  advise  res^ndent; 

C.  Within  thirty  (30)  days  following 
the  date  of  adjmtments  made  pursuant 
to  this  section,  respondent  shall  direct 
the  independent  agent  to  review  a 
statistic^ly-valid  sample  of  refunds. 
Respondent  shall  provide  the  Federal 
Trade  Commission  with  a  certified  letter 
finm  the  independent  agent  confirming 
that  respondent  has  complied  with  part 
n.A.  of  this  order; 

D.  All  costs  associated  with  the 
administration  of  the  refund  program 
and  payment  of  refunds  shall  be  borne 
by  the  respondent. 

m 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  shall 
maintain  for  at  least  five  (5)  years  from 
the  date  of  service  of  this  order  and, 
upon  thirty  (30)  days  advance  written 
request,  make  available  to  the  Federal 
trade  Commission  for  inspection  and 
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copying  all  doctunents  and  other 
records  necessary  to  demonstrate  fully 
its  compliance  with  this  order. 

IV 

It  is  further  ordered  that  respondent, 
its  successors  and  assigns,  sh^ 
distribute  a  copy  of  this  order  to  any 
present  or  future  officers  and  managerial 
employees  having  responsibility  with 
respect  of  the  subject  matter  of  this 
order  and  that  respondent,  its 
successors  and  assigns,  shall  secure 
horn  each  such  person  a  signed 
statement  acknowledging  receipt  of  said 
order. 

V 

It  is  further  ordered  that  respondent, 
for  a  period  of  five  (5)  years  following 
the  date  of  service  of  tMs  order,  shall 
promptly  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  its  corporate  structure  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
or  any  other  change  in  the  corporation 
that  may  afiect  compliance  obligations 
arising  out  of  the  order. 

V7 

It  is  further  ordered  that  respondent, 
shall,  within  one  hvmdred  and  eighty 
(180)  days  of  the  date  of  service  of  tUs 
order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  it  has 
complied  with  this  order. 

Attachment  1 

Dear  Great  Expectation  Customer: 

As  part  of  oiir  settlement  with  the 
Federal  Trade  Commission  for  alleged 
violations  of  the  Truth  in  Lending  Act, 
we  are  sending  you  the  enclosed  refund 

check  in  the  amount  of  $ _ .  The 

refund  represents  the  amoimt  you  were 
overcharged  as  a  result  of  errors  made 
by  Great  Expectations  in  calculating  or 
disclosing  the  annual  percentage  rate  or 
finance  charge. 

[In  addition,  your  futrire  monthly 
payments  have  been  reduced.  Starting 
immediately,  yom  monthly  payments 
will  be  $ _ .] 

We  regret  any  inconvenience  this  may 
have  caused  you. 

Great  Expectations 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  V.L.P. 
Enterprises,  Inc.  (“GE  San  Diego”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 


(SO)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
diuing  this  period  will  become  part  of 
the  pubUc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make  ' 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  GE  San 
Diego,  as  a  creditor  under  the  Truth  in 
Lending  Act  (“TILA”),  has  violated  the 
TILA  and  its  implementing  Regulation 
Z.  Specifically,  the  TILA  requires 
creditors  to  make  clear  and  consistent 
disclosures  of  the  credit  terms  in  a 
financed  transaction.  GE  San  Diego 
failed  to  accmetely  calculate  and 
disclose  the  annual  percentage  rate 
(“APR”)  and  the  finance  cha^e,  which 
resulted  in  some  consumers  paying 
more  in  interest  charges  and  finance 
charges  than  the  franchise  disclosed. 

The  complaint  further  alleges  that  this 
practice  is  unfair  or  deceptive  in 
violation  of  the  Federal  Trade 
Commission  Act. 

Additionally,  the  complaint  alleges 
that  GE  San  Diego  failed  to  accurately 
disclose  the  itemization  of  the  amount 
financed,  which  assists  consumers  in 
understanding  whether  they  are  being 
charged  a  prepaid  finance  charge  or 
whether  any  of  the  proceeds  are  being 
distributed  to  third  parties.  The 
complaint  also  alleges  that  on  niunerous 
occasions,  GE  San  Diego  failed  to 
provide  consmners  with  any  TILA 
disclosures.  The  purpose  of  these 
required  disclosures  is  to  make  the 
terms  easier  for  consumers  to 
understand. 

Finally,  the  complaint  alleges  that  GE 
San  Diego  failed  to  identify  the  creditor 
in  each  transaction. 

The  consent  agreement  would 
prohibit  GE  San  Diego  from  failing  to 
accurately  calculate  and  disclose  and 
disclose  the  APR,  finance  charge,  and 
any  other  terms  required  by  the  TILA. 

The  consent  agreement  includes  a 
refund  program  reqviiring  GE  San  Diego 
to  make  adjustments  to  the  account  of 
any  consiuner  to  whom  it  disclosed  an 
APR  or  finance  charge  that  was  lower 
than  the  amount  the  consumer  actually 
was  reqiiired  to  pay. 

The  consent  agreement  would  also 
require  GE  San  Ehego  to  maintain 
records  of  its  compliance  with  the 
consent  agreement,  distribute  copies  of 
the  agreement  to  its  employees,  and 
advise  the  Federal  Trade  Commission  of 
any  changes  in  its  corporate  stru^ure. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 


the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-13656  Filed  6-2-95;  8:45  am) 
BM.UNQ  CODE  <7S0-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Change  in  Solicitation  Procedures 
Under  the  Small  Business 
Competitiveness  Demonstration 
Program 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Notice. 

SUMMARY:  Title  Vn  of  the  “Business 
Opportunity  Development  Act  of  1988” 
(lAiblic  Law  100-656)  established  the 
Small  Business  Competitiveness 
Demonstration  Program  and  designated 
nine  (9)  agencies,  including  GSA,  to 
conduct  the  program  over  a  four  (4)  year 
period  from  January  1, 1989  to 
December  31, 1992.  The  Small  Business 
Opportunity  Enhancement  Act  of  1992 
(Fhiblic  Law  192-366)  extended  the 
demonstration  program  imtil  September 
1996  and  made  certain  changes  in  the 
procedures  for  operation  of  ffie 
demonstration  program.  The  law 
designated  four  (4)  industry  groups  for 
testing  whether  the  competitive 
capabilities  of  the  specified  industry 
groups  will  enable  ffiem  to  success^ly 
compete  on  an  imrestricted  basis.  The 
four  (4)  industry  groups  are: 
construction  (except  dredging); 
architectural  and  engineering  (A&E) 
services  (including  surveying  and 
mapping);  refuse  systems  and  related 
services  (limited  to  trash/gaibage 
collection);  and  non-nuclear  sUp  repair. 
Under  the  program,  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  is  reinstituted  only  for 
those  contracting  activities  that  failed  to 
atUun  the  goal.  'Ilie  small  business  goal 
is  40  percent  of  the  total  contract  dollars 
awarded  for  construction,  trash/garbage 
collection  services,  and  non-nuclear 
ship  repair  and  35  percent  of  the  total 
contract  dollars  awarded  for  architect- 
engineer  services.  This  notice 
announces  modifications  to  GSA’s 
solicitation  practices  imder  the 
demonstration  program  based  on  a 
review  of  the  agency’s  performance 
during  the  period  fi^m  April  1, 1994  to 
March  31, 1995.  Modifications  to 
solicitation  practices  are  outlined  in  the 
Supplementary  Information  section 
below  and  apply  to  solicitations  issued 
on  or  after  July  1, 1995. 
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EFFECTIVE  DATE:  July  1, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wisnowski,  Office  of  GSA  Acquisition 
Policy,  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 
Procurements  of  construction  or  trash/ 
garbage  collection  with  an  estimated 
value  of  $25,000  or  less  will  be  reserved 
for  emerging  small  business  concerns  in 
accordance  with  the  procedures 
outlined  in  the  interim  policy  directive 
issued  by  the  Office  of  Fedei^ 
Prociuement  Policy  (59  FR  123513, 
March  11, 1993). 

Prociuements  of  construction  or 
trash/garbage  collection  with  an 
estimated  value  that  exceeds  $25,000  by 
GSA  contracting  activities  will  be  made 
in  accordance  with  the  following 
procedures: 

Construction  Services  in  Groups  15, 

16,  and  17: 

Procurements  for  all  construction 
services  (except  solicitations  issued  by  ^ 
GSA  contracting  activities  in  Regions  1, 
2,  3, 4,  5,  8,  9, 10,  and  the  National 
Capital  Region)  in  Group  15  will  be 
conducted  on  an  imrestricted  bttsis. 

Prociuements  for  construction 
services  in  Group  15  issued  by  GSA 
contracting  activities  in  Regions  1,  2,  3, 

4,  5, 8,  9, 10,  and  the  National  Capital 
Region  shall  be  set  aside  for  small 
business  when  there  is  a  reasonable 
expectation  of  obtaining  competition  for 
two  or  more  small  businesses.  If  no 
expectation  exists,  the  procurements 
will  be  conducted  on  an  uiuestricted 
basis. 

Region  1  encompasses  the  states  of 
Connecticut,  Maine,  Massachusetts, 

New  Hampshire,  Rhode  Island,  and 
Vermont. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  and 
Prince  Georges  Counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
coimties  of  Arlington,  Fairfax,  Loudoim, 
and  Prince  WilUam). 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  5  encompasses  the  states  of 
Illinois,  Indiana,  Ohio,  Michigan, 
Minnesota,  and  Wisconsin. 

Region  8  encompasses  the  states  of 
Colorado,  Montana,  North  Dakota, 

South  Dakota,  Utah,  and  Wyoming. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Haweui,  and 
Nevada. 

Region  10  encompasses  the  states  of 
Alaslm,  Idaho,  Oregon,  and  Washington. 


The  National  Capital  Region 
encompasses  the  District  of  Columbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  city  of 
Alexandria  and  the  covmties  of 
Arlington,  Fairfax,  Loudoun,  and  Prince 
William  in  Virginia. 

Trash/garbage  collection  services  in 
PSCS205: 

Procurements  for  trash/garbage 
collection  services  in  PSC  S205  will  be 
conducted  on  an  imrestricted  basis. 

Architect-Engineer  services  (all  PSC 
codes  under  the  Demonstration 
Program): 

Procurements  for  all  architect- 
engineer  services  (except  procurements 
issued  by  contracting  activities  in  GSA 
Regions  2,  3, 4,  9,  and  the  National 
Capital  Region)  shall  be  conducted  on 
an  unrestricted  basis. 

Procurements  for  architect-engineer 
services  issued  by  GSA  contracting 
activities  in  GSA  Regions  2,  3,  4,  9,  and 
the  National  Capital  Region  shall  be  set 
aside  for  small  business  when  there  is 
a  reasonable  expectation  of  obtaining 
competition  from  two  or  more  small 
businesses.  If  no  expectation  exists,  the 
procurement  will  be  conducted  on  an 
unrestricted  basis. 

Region  2  encompasses  the  states  of 
New  Jersey,  New  York,  and  the 
territories  of  Puerto  Rico  and  the  Virgin 
Islands. 

Region  3  encompasses  the  states  of 
Pennsylvania,  Delaware,  West  Virginia, 
Maryland  (except  Montgomery  emd 
Prince  Georges  counties),  and  Virginia 
(except  the  city  of  Alexandria  and  the 
counties  of  Arlington,  Fairfax,  Loudoun, 
and  Prince  William).  ■ 

Region  4  encompasses  the  states  of 
Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina, 
Mississippi,  and  Tennessee. 

Region  9  encompasses  the  states  of 
Arizona,  California,  Haweiii,  and 
Nevada. 

The  National  Capital  Region 
encompasses  the  District  of  Columbia, 
Montgomery  and  Prince  Georges 
counties  in  Maryland,  and  the  city  of 
Alexandria  and  the  counties  of 
Arlington,  Fairfax,  Loudoun,  and  Prince 
William  in  Virginia. 

Non-nuclear  ship  repairs: 

GSA  does  not  procure  non-nuclear 
ship  repairs. 

Dated:  May  23, 1995. 

Ida  M.  Ustad, 

Associate  Administrator,  Office  of 
Acquisition  Policy. 

[FR  Doc.  95-13587  Filed  6-2-95;  8:45  am) 
BILUtM}  CODE  6820-61-M 


GOVERNMENT  PRINTING  OFFICE 

The  Federal  Register  Online  Via  GPO 
Access;  Public  Meeting  for  Federal, 
State  and  Local  Agencies,  and  Others 
Interested  in  a  Demonstration  of  GPO 
Access,  the  Online  Service  Providing 
the  Federal  Register  and  Other  Federal 
Databases 

The  Superintendent  of  Documents 
will  hold  a  public  meeting  for  Federal, 
state  and  lo^  government  agencies, 
and  any  others  interested  in  an 
overview  and  demonstration  of  the 
Government  Printing  Office’s  online 
service,  GPO  Access,  provided  under 
the  Government  Printing  Office 
Electronic  Information  Access 
Enhancement  Act  of  1993  (Pub.  L.  103- 
40). 

Sessions  will  be  held  at  Duquesne 
University,  Duquesne  Union  Building, 
the  Duquesne  Room,  600  Forbes 
Avenue,  Pittsburgh,  PA,  on  Monday, 
July  17,  from  9  a.m.  to  10:30  a.m.  and 
11  a.m.  to  12:30  p.m.  There  is  no  charge 
to  attend. 

The  online  Federal  Register  Service 
offers  access  to  the  daily  issues  of  the 
Federal  Register  by  6  a.m.  on  the  day 
of  publication.  All  notices,  rules  and 
proposed  rules.  Presidential  documents, 
executive  orders,  separate  parts,  and 
reader  aids  are  included  in  the  database 
as  ASCn  text  files  and  as  Adobe  Acrobat 
Portable  Document  Format  (PDF)  files, 
with  graphics  provided  in  TIFF  format. 
The  online  Federal  Register  is  available 
via  the  Internet  or  as  a  dial-in  service. 
Historical  data  is  available  from  January 
1994  forward. 

Other  databases  currently  available 
online  through  GPO  Access  include  the 
Congressional  Record;  Congressional 
Record  Index,  including  the  History  of 
Bills;  Congressional  Bills;  Public  Laws; 
U.S.  Code;  and  GAO  Reports. 

Individuals  interested  in  attending 
may  reserve  a  space  by  contacting  John 
Berger,  Product  Manager  at  the  GPO’s 
Office  of  Electronic  Information 
Dissemination  Services,  by  telephone: 
202-512-1525;  by  fax:  202-512-1262; 
or  by  Internet  e-mail  at 
john@eids05.eids.gpo.gov.  Seating 
reservations  will  be  accepted  through 
Wednesday,  July  12, 1995. 

Michael  F.  DiMario, 

Public  Printer. 

[FR  Doc.  95-13165  Filed  5-26-95;  8:45  am) 
BILUNQ  CODE  1S05-02-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[COC-661] 

Announcement  of  Cooperative 
Agreement  to  the  Association  of  State 
and  Territorial  Health  Officials 

Summary 

The  Centers  for  EKsease  Control  and 
Prevention  (CDC),  National 
Immunization  Program,  aimounces  the 
availability  of  fisc^  year  (FY)  1995 
funds  for  a  cooperative  agreement  with 
the  Association  of  State  and  Territorial 
Health  Officials  (ASTHO)  to  identify 
improved  methods  of  reaching  and 
sustaining  high  immunization  coverage, 
interrupting  disease  transmission,  emd 
improving  vaccine  preventable  diseases 
surveillance  for  the  States  and 
territories.  Approximately  $250,000  will 
be  available  in  FY  1995  to  support  this 
project.  It  is  expected  the  award  will 
begin  on  or  about  September  15, 1995, 
for  a  12-month  budget  period  within  a 
project  period  of  5  years.  The  funding 
estimate  is  subject  to  change. 

The  purposes  of  this  immunization 
project  are:  to  assure  that  the 
perspectives  of  State  and  territorial 
health  officials  are  integrated  into  all 
programmatic  aspects  of  the  Childhood 
Immimization  initiative;  to  provide 
linkage  between  States,  private 
providers,  and  the  Federal  government 
in  implementing  the  Vaccines  for 
Children  Program  and  other  Federal  and 
State  vaccine  initiatives;  to  coordinate 
efforts  with  the  existing  ASTHO  school 
health  project,  maternal  and  child 
health  programs  and  the  existing 
ASTHO  school  health  project,  maternal 
ajid  child  health  programs  and  the 
existing  immunization  efforts  of  the 
Association  of  Maternal  and  Child 
Health  Programs  (AMCHP),  the  Coimcil 
of  State  and  Territorial  Epidemiologists 
(CSTE),  and  the  Association  for  Vital 
Records  and  Health  Statistics  (AVRHS); 
and  to  facilitate  outreach  to  private 
providers,  non-profit  organizations  and 
entities  involved  in  comprehensive 
school  health  to  increase  participation 
in  the  Vaccines  for  Children  Program 
and  other  Federal  and  State  vaccine 
initiatives. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  CDC  will: 
collaborate  in  the  design  of  research 
protocols  (e.g..  Vaccines  for  Children 
(VFC)  accoimtability  studies, 
immunization  coverage  studies,  random 
digit  dialing  (RDD)  survey);  the  analysis 
and  interpretation  of  data  generated 


from  each  project;  and  in  the 
preparation  of  reports  and  manuscripts; 
provide  other  technical  assistance  in 
support  of  each  project,  as  needed; 
collaborate  in  the  planning, 
implementation,  and  evaluation  of  the 
various  immunization  training 
programs;  and  develop  and  coordinate 
immvmization  nation^  policy  and 
evaluation. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  “Healthy  People  2000,”  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  “Healthy  People 
2000,”  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  imder 
section  317(k)  of  the  Public  Health 
Service  Act,  42  U.S.C.  247b(k),  as 
amended. 

Smoke-free  Workplace 

PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-firee 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-277,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
ASTHO.  No  other  applications  are 
solicited.  The  Program  Announcement 
and  application  kit  have  been  sent  to 
ASTHO.  ASTHO  is  the  most  appropriate 
and  qualified  agency  to  conduct  the 
activities  under  this  cooperative 
agreement  because  ASTHO  represents 
the  chief  public  health  official  of  each 
State  and  territory.  Through  its  own 
membership,  ASTHO  has  developed 
imique  knowledge  and  understanding  of 
the  needs  and  operations  of  State  health 
agencies.  ASTHO  members  have  already 
developed  em  enormous  wealth  of 
experience  in  immunization  coverage 
and  improving  vaccine  preventable 
diseases  surveillance. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (45  CFR  Part'lOO). 


Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.185,  Immunization  Research, 
Demonstration,  Public  Information,  and 
Education,  Training,  and  Clinical  Skills 
Improvement  Projects. 

Other  Requirements 

Paperwork  Reduction  Act 

Individual  studies  or  surveys  that 
involve  the  collection  of  information 
from  10  or  more  individuals  and  funded 
by  the  cooperative  agreement  will  be 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
561  and  contact  Carole  J.  Tully,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Invention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-09, 
Atlanta,  Georgia  30305,  telephone  (404) 
842-6880. 

A  copy  of  “Healthy  People  2000” 

(Full  Report,  Stock  No.  017-001-00474- 
0)  or  “Healthy  People  2000”  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  Summary  may  be 
obtained  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  EKD  20402-9325, 
telephone  (202)  512-1800. 

Dated:  May  30, 1995. 

Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  95-13627  Filed  6-2-95;  8:45  am) 
BILLING  CODE  4163-ia-P 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
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ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Hiunan  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  Iw  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory’s 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
fiom  updated  lists  vmtil  such  time  as  it 
is  restored  to  full  certification  vmder  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  dining  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301)  443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
“Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,’’  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
'  agencies.  To  become  certified  an 
applicant  laboratory  must  imdergo  three 
roimds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordemce  with  Subpeirt  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACXIU-LAB,  Inc.,  405  Alderson  St., 

Schofield,  WI  54476,  800-627-8200 

(formerly:  Alpha  Medical  Laboratory,  Inc., 

Employee  Health  Assurance  Group, 

ExpressLab,  Inc.). 


Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21,  Nashville, 

TN  37211, 615-331-5300. 

Alabama  Reference  Laboratories,  Inc.,  543 
South  Hull  St,  Montgomery,  AL  36103, 
800-541-4931/205-263-5745. 

American  Medical  Laboratories,  Inc.,  14225 . 
Newbrook  Dr.,  Chantilly,  VA  22021,  703- 
802-6900. 

Associated  Pathologists  Laboratories,  Inc., 
4230  South  Burnham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733-7866. 
Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801-583- 
2787. 

Baptist  Medical  Center — ^Toxicology 
Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-227-2783  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center). 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223, 
414-355-4444/800-877-7016. 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810. 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  ^pulveda  Blvd.,  Los 
Angeles,  CA  90045,  310-215-6020. 

Clinical  Reference  Lab,  11850  West  85th  St., 
Lenexa,  KS  66214,  800-445-6917. 
CompuChem  Laboratories,  Inc.,  3308  Chapel 
Hill/Nelson  Hwy.,  Research  Triangle  Park, 
NC  27709,  919-549-8263/800-833-3984 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group). 

CompuChem  Laboratories,  Inc.,  Special 
Division,  3308  Chapel  Hill/Nelson  Hwy., 
Research  Triangle  Park,  NC  27709,  919- 
549-8263  (Formerly:  Roche  CompuChem 
Laboratories,  Inc.,  Special  Division,  A 
Member  of  the  Roche  Group,  CompuChem 
Laboratories.  Inc. — Special  Division). 
CORNING  Clinical  Laboratories,  South 
Central  Division,  2320  Schuetz  Rd.  St. 
Louis,  MO  63146,  800-288-7293  (formerly: 
Metropolitan  Reference  Laboratories,  Inc.). 
CORNING  Clinical  Laboratories,  8300  Esters 
Blvd.,  Suite  900,  Irving,  TX  75063,  800- 
526-0947  (formerly:  Damon  Clinical 
Laboratories,  Damon/MetPath). 

CORNING  Clinical  Laboratories  Inc.,  1355 
Mittel  Blvd.,  Wood  Dale,  IL  60191,  708- 
595-3888  (formerly:  MetPath,  Inc., 
CORNING  MetPath  Clinical  Laboratories). 
CORNING  MetPath  Clinical  Laboratories, 
One  Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5000  (formerly:  MetPath,  Inc.). 
CORNING  National  Center  for  Forensic 
Science,  1901  Sulphur  Spring  Rd., 
Baltimore,  MD  21227, 410-536-1485 
(formerly:  Maryland  Medical  Laboratory, 
Inc.,  National  Center  for  Forensic  Science). 
CORNING  Nichols  Institute,  7470-A  Mission 
Valley  Rd.,  San  Diego,  CA  92108-4406, 
800-446-4728/619-686-3200  (formerly: 
Nichols  Institute,  Nichols  Institute 
Substance  Abuse  Testing  (NISAT)). 

Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802, 800-876-3652/ 
417-836-3093. 


Dept,  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building  38-H, 
Great  Lakes,  IL  60088-5223,  708-688- 
2045/708-688-4171. 

Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 
Ave.,  Suite  301,  Fort  Myers,  FL  33901, 
813-936-5446/800-735-5416. 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604,  912-244- 
4468. 

Drug  Labs  of  Texas,  15201 1-IO  East,  Suite 
125,  Channelview,  TX  77530,  713-457- 
3784. 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 

WA  98104,  800-898-0180/206-386-2672 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Patholpgy  of  Seattle,  Inc.). 
DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd.,  Warminster,  PA  18974,  215-674-9310. 
Eagle  Forensic  Laboratory,  Inc.,  950  N. 

Federal  Highway,  Suite  308,  Pompano 
Beach,  FL  33062,  305-946-4324. 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655, 601-236-2609. 
General  Medical  Laboratories,  36  South 
Brooks  St,  Madison,  WI  53715, 608-267- 
6267. 

Harrison  Laboratories,  Inc.,  9930  W.  Highway 
80,  Midland,  TX  79706,  800-725-3784/ 
915-563-3300  (formerly:  Harrison  & 
Associates  Forensic  Laboratories). 
HealthCare/MetPath,  24451  Telegraph  Rd., 
Southfield,  MI  48034,  800-444-0106,  ext. 
650  (formerly:  HealthCare/Preferred 
Laboratories). 

Holmes  Regional  Medical  Center  Toxicology 
Laboratory,  5200  Babcock  St,  N.E.,  Suite 
107,  Palm  Bay,  FL  32905,  407-726-9920. 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229,  513— 
569-2051. 

LabOne,  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  9^3-888-3927 
(formerly:  Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.). 

Laboratory  Corporation  of  America,  13900 
Park  Center  Rd.,  Herndon,  VA  22071,  703- 
742-3100  (formerly:  National  Health 
Laboratories  Incorporated). 

Laboratory  Corporation  of  America,  d.b.a. 
LabCorp  Reference  Laboratory,  Substance 
Abuse  Division,  1400  Donelson  Pike,  Suite 
A-15,  Nashville,  TN  37217,  615-360- 
3992/800-800-4522  (formerly:  National 
Health  Laboratories,  Incorporated,  d.b.a. 
National  Reference  Laboratory,  Substance 
Abuse  Division). 

Laboratory  Corporation  of  America,  15305 
N.E.  40th  St.,  Redmond,  WA  98052,  206- 
882-3400  (formerly:  Regional  Toxicology 
Services). 

Laboratory  Corporation  of  America,  2540 
Empire  Dr.,  Winston-Salem,  NC  27103- 
6710,  Outside  NC:  919-760-4620/800- 
334-8627/Inside  NC:  800-642-0894 
(formerly:  National  Health  Laboratories, 
Incorporated). 

Laboratory  Corporation  of  America  Holdings, 
1120  Stateline  Rd.,  Southaven,  MS  38671, 
601-342-1286  (formerly:  Roche 
Biomedical  Laboratories,  Inc.). 

Laboratory  Corporation  of  America  Holdings, 
69  First  Ave.,  Raritan,  NJ  08869,  800-437- 
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4986  (fonnerly:  Roche  Biomedical 
Laboratories,  Inc.). 

Laboratory  Specialists,  Inc.,  113  Jarrell  Dr., 
Belle  Chasse,  LA  70037,  504-392-7961. 
Marshfield  Laboratories,  1000  North  Oak 
Ave.,  Marshfield,  W1  54449,  715-389- 
3734/800-222-5835. 

MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Blvd.,  Memphis,  TN 
38175,  901-795-1515. 

Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave.,  Toledo,  OH  43699-0008, 
410-381-5213. 

Medlab  Clinical  Testing,  Inc.,  212  Cherry 
Lane,  New  Castle,  DE  19720,  302-655- 
5227. 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112,  800-832-3244/ 
612-636-7466. 

Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and  Laboratory 
M^icine,  1701  N.  Senate  Blvd., 
Indianapolis,  IN  46202,  317-929-3587. 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835/309-671- 
5199. 

MetPath  Laboratories,  875  Greentiee  Rd.,  4 
Parkway  Ctr.,  Pittsburgh,  PA  15220-3610, 
412-931-7200  (formerly:  Med-Chek 
Laboratories,  Inc.,  Med-Chek/Damon). 
MetroLab-Legacy  Laboratory  Services,  235  N. 
Graham  St.,  Portland,  OR  97227,  503—413— 
4512,  800-237-7808(x4512). 

National  Psychopharmacology  Laboratory, 
Inc.,  9320  Park  W.  Blvd.,  Knoxville,  TN 
37923,  800-251-9492. 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave.,  Bakersfield,  CA  93304, 
805-322-4250. 

Northwest  Toxicology,  Inc.,  1141  E.  3900 
South,  Salt  Lake  City,  UT  84124,  800-322- 
3361. 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972, 503-687-2134. 

Pathology  Associates  Medical  Laboratories, 
East  11604  Indiana,  Spmkane,  WA  99206, 
509-926-2400. 

PDLA,  Inc.  (Princeton),  100  Corporate  Court, 
So.  Plainfield,  NJ  07080,  908-769-8500/ 
800-237-7352. 

PharmChem  Laboratories,  Inc.,  1505-A 
O’Brien  Dr.,  Menlo  Park,  CA  94025, 415- 
328-6200/800-446-5177. 

PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth,  TX 
76118, 817-595-0294,  (formerly:  Harris 
Medical  Laboratory). 

Physicians  Reference  Laboratory,  7800  West 
noth  St.,  Overland  Park,  KS  66210,  913- 
338-4070/800-821-3627,  (formerly: 
Physicians  Reference  Laboratory 
Toxicology  Laboratory). 

Poisonlab,  Inc.,  7272  Clairemont  Mesa  Rd., 
San  Diego,  CA  92111, 619-279-2600/800- 
882-7272. 

Presbyterian  Laboratory  Services,  1851  East 
Third  Street,  Charlotte,  NC  28204,  800- 
473-6640. 

Puckett  Laboratory,  4200  Mamie  St., 
Hattiesburgh,  MS  39402, 601-264-3856/ 
800-844-8378. 

Scientific  Testing  Laboratories,  Inc.,  463 
Southlake  Blvd.,  Richmond,  VA  23236, 
804-378-9130. 


Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  St.,  Temple,  TX  76504,  800-749- 
3788. 

S.E.D.  Medical  Laboratories,  500  Walter  NE, 
Suite  500,  Albuquerque,  NM  87102,  505- 
848-8800. 

Sierra  Nevada  Laboratories,  Inc.,  888  Willow 
St.,  Reno,  NV  89502, 800-648-5472. 
SmithKline  Beecham  Clinical  Laboratories, 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91045, 
818-376-2520. 

SmithKline  Beecham  Clinical  Laboratories, 

801  East  Dixie  Ave.,  Leesburg,  FL  34748, 
904-787-9006,  (formerly:  Doctors  & 
Physicians  Laboratory). 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr.,  Atlanta,  GA  30340, 
404-934-9205,  (formerly:  SmithKline  Bio- 
Science  Laboratories). 

SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Pkwy.,  Schaumburg,  IL  60173, 
708-885-2010,  (formerly:  International 
Toxicology  Laboratories). 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd.,  Norristown,  PA  19403,  800- 
523-5447  (formerly:  SmithKline  Bio- 
Science  Laboratories). 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247, 
214-638-1301  (formerly:  SmithKline  Bio- 
Science  Laboratories). 

SmithKline  Beecham  Clinical  Laboratories, 
1737  Airport  Way  South,  Suite  200, 

Seattle,  WA  98134,  206-623-8100. 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafayette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176. 

Southwest  Laboratories,  2727  W.  Baseline 
Rd.,  Suite  6,  Tempw,  AZ  85283,  602-438- 
8507. 

St  Anthony  Hospital  (Toxicology 
Laboratory),  P.O.  Box  205, 1000  N.  Lee  St, 
Oklahoma  City,  OK  73102, 405-272-7052. 
Toxicology  &  Drug  Monitoring  Laboratory, 
University  of  Missouri  Hospital  &  Clinics, 
301  Business  Loop  70  West,  Suite  208, 
Columbia,  MO  65203,  314-882-1273. 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 
79th  Ave.,  Miami,  FL  33166,  305-593- 
2260. 

TOXWORX  Laboratories,  Inc.,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91387, 818-226- 
4373  (formerly:  Laboratory  Sprecialists, 

Inc.;  Abused  Drug  Laboratories;  MedTox 
Bio- Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.). 

UNILAB,  18408  Oxnard  St.,  Tarzana,  CA 
91356,  800-492-0800/818-343-8191 
(formerly:  MetWest-BPL  Toxicology 
Laboratory). 

No  laboratories  withdrew  from  the 
Program  in  May. 

Richard  Kepanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  95-13807  Filed  6-2-95;  8:45  am) 
BIUINQ  CODE  4160-2041 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-95-3923] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
sohdting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Conunents  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTI«R  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toU-firee  number.  Copies  of  the  proposed 
forms  and  other  available  docmnents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
propo^;  (6)  an  estimate  of  the  total 
number  of  homrs  needed  to  prepare  the 
information  submission  including 
ntunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  reqiiirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  propos^  and  of  the  OMB  Desk 
Officer  for  the  Department. 
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Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  May  24, 1995. 

David  S.  Ciisty, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 
Proposal:  1995  Property  Owners  and 
Managers  Survey. 


Office:  Policy  £)evelopment  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
needs  this  survey  to  learn  more  about 
the  property  owners  and  managers  who 
provide  housing  for  over  35  million 
American  famiUes.  The  survey  tvill 
focus  on  the  owners  and  managers  of  all 
types  of  rental  properties.  HUD  will  use 
this  survey  to  sdiape  future  housing 
policy  for  Congress. 


Form  Number.  POMS-IOO(A);  100(B): 
lOO(L);  101;  102;  and  103. 

Respondents:  Business  or  Other  For- 
Profit. 

Reporting  Burden: 


Number  of 

Frequency  of 

Hours  per 

Burden 

responderrts 

re^nse 

resporise  * 

hours 

Survey  . 

.  17,500 

1 

.88 

15,387 

Total  Estimated  Burden  Hours: 

15,387. 

Status:  New. 

Contact  Duane  McGough,  HUD  (202) 
708-1060,  Peter  Fronczek,  (Census,  (301) 
763-8165,  Joseph  F.  Lackey,  Jr.,  OMB, 
(202)  395-7316. 

(FR  Doc.  95-13601  Filed  6-2-95;  8:45  am] 
aaXMQ  CODE  4210-0-W 


Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner  ' 

[Docket  No.  N-e&-3904;  FR-3903-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB  Section 
811  Supportive  Housing  for  Persons 
With  Disabilities— Application 
Submission  Requirements 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  Submission  of 
Proposed  Information  Collection 
Section  811  Supportive  Housing  for 
Persons  with  Disabilities — Application 
Submission  Requirements  for  FY  1995. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  —  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  niunber  (202)  708-0050.  This 
is  not  a  toll-fiee  number.  Copies  of  the 
proposed  forms  and  other  available 
dociunents  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  vnth  respect  to  the 
application  submission  requirements  for 
the  Section  811  Supportive  Housing 
Program  for  Persons  with  Disabilities. 
HUD  is  requesting  a  seven-day  OMB 
review  of  this  information  collection. 

The  funds  for  this  project 
development  and  construction 
assistance,  which  are  capital  advances 
and  project  rental  assistance  contracts 
were  appropriated  by  the  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1995, 
(Pub.  L.  103-327,  enacted  September  28, 
1994). 

HUD  intends  to  make  available 
$154,946,000  in  capital  advance 
assistance  which  will  produce 
approximately  2,421  units  of  supportive 
housing  for  persons  with  disabilities., 
HUD  also  will  make  available  sufficient 
project  rental  assistance  funds  to  help 
cover  the  project’s  operating  cost.  These 
funds  will  be  provided  to  nonprofit 
organizations  to  expand  the  supply  of 
supportive  housing  for  persons  with 
disabilities. 

This  Section  811  application 
submission  package  describes  the 
contents  of  the  application  package  and 
includes  the  forms  and  other 


information  an  applicant  needs  to  file 
an  application.  *^0  Section  811 
application  consists  of  11  exhibits 
which  are  evaluated  by  HUD  to 
determine  (1)  The  applicant’s  eligibility 
to  participate  in  the  program;  (2)  the 
applicant’s  ability  (^ancially  and 
administratively)  to  develop  and  operate 
the  proposed  project:  (3)  the  need  for 
the  supportive  housing  in  the  area  to  be 
served;  (4)  the  extent  to  which  the 
applicant  has  site  control;  (5)  the 
sviitability  of  the  site;  (6)  the  adequacy 
of  the  provision  of  supportive  services; 

(7)  the  adequacy  of  the  proposed 
facility;  and  (8)  that  the  applicant  has 
properly  certified  to  comply  with  the  • 
various  governmental  requirements. 
Executive  Orders,  etc. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35); 

(1)  the  title  of  the  information 
collection  proposal; 

(2)  the  office  of  the  agency  to  collect 
the  information; 

(3)  the  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  the  agency  form  munber,  if 
applicable; 

(5)  what  members  of  the  public  will 
be  afiected  by  the  proposal; 

(6)  how  fir^uently  mformation 
submission  will  be  required; 

(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  the  munber  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  the  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
propo^  and  of  the  OMB  Desk  Officer 
for  the  Department. 
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Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated  May  24, 1995. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Corrunissioner. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  811  Supportive 
Housing  Program  for  Persons  tvith 


Disabilities — Application  Submission 
Requirements. 

Office:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Otmmissioner. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  is  required  in 
connection  with  the  application 
submission  requirements  for  the  Section 
811  Supportive  Housing  Program  for 
Persons  with  Disabilities.  HUD  intends 
to  make  available  $154,946,000  in 


capital  advance  assistance  to  expand  the 
supply  of  supportive  housing  for 
persons  with  disabilities.  This 
information  collection  describes  the 
contents  of  the  application  package 
which  is  used  by  HUD  to  determine  the 
acceptabiUty  of  the  requests  for  capital 
advance  assistance. 

Form  Number:  HUD-92016-CA 

Respondents:  Nonprofit 
Organizations. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of  w  Frequency  at  w  Hours  per  Burden 

respondents  response  ^  response  ''  hours 


Application  package  .  400  1  41.2  14,960 


Total  Estimated  Burden  Hours: 

14,960. 

Status:  Reinstatement  with  Cha^e. 

Contact:  Margaret  F.  Milner,  HUD 
(202)  708-4542,  Joseph  F.  Lackey,  Jr., 
OMB  (202)  395-7316. 

Dated:  May  24, 1995. 

Section  202  Application  Submission 
Requirements,  OMB  No.  2502-0462 

A.  Supporting  Statement 
1.  Need  for  Information 

The  Section  811  program,  amended 
by  the  National  Affordable  Housing  Act 
(NAHA)  of  1990  and  the  Housing  and 
(kmununity  Development  Act  of  1992, 
provides  capital  advances  to  nonprofit 
organizations  to  expand  the  supply  of 
supportive  housing  for  persons  with 
disabilities.  In  order  to  ensure  that  only 
eligible  nonprofit  organizations  are 
selected,  it  is  important  to  obtain 
information  fi'om  prospective  applicants 
to  assist  HUD  in  determining  if  they 
have  the  administrative  capacity  to 
develop  such  a  project  and  whether  the 
project  design  and  supportive  services 
plan  meet  the  needs  of  the  residents. 
These  factors  are  critical  in  meting 
statutory  requirements  and  in  protecting 
the  Department’s  financial  interest  in 
projects  funded  imder  this  program. 

In  keeping  with  the  Department’s 
commitment  to  streamline  the  Section 
811  application  submission  package,  the 
Department  met  with  representatives  of 
Se^on  811  nonprofit  organizations, 
hoiising  consultants  and  other  program 
staff  to  discuss  ideas  for  revamping  the 
Section  811  application  submission 
package  to  make  it  less  burdensome  to 
Section  811  applicants  without 
compromising  the  Federal 
(fovemment’s  financial  interest  in  the 
project. 

More  recently,  the  Department  held 
two  working  group  sessions  to  identify 
further  ways  to  streamline  the  Section 


811  program  and  make  it  more 
consumer  fiiendly.  The  working  groups 
consisted  of  Sponsors  of  Section  811 
projects  and  HUD  staff.  Additionally, 
the  Department  conducted  a  Section  811 
consumer  forum  in  which  program 
beneficiaries,  primarily  disabled 
residents  and  potential  residents, 
expressed  their  concerns  about  the 
quality  of  living  in  existing  Section  811 
projects  and  provided  ideas  for 
improving  the  program  and  projects. 

The  supporting  justification  as 
contained  herein  reflects  the  results  of 
the  Department’s  meetings  and 
telephone  conversations  with  the 
private  sector  and  HUD  program  staff. 

The  Section  811  application 
submission  package  for  the  fund 
reservation  was  approved  by  OMB 
under  No.  2502-0462  which  expired  in 
December  1994.  The  Department  is 
requesting  reinstatement  of  OMB  No. 
2502-0462  to  permit  the  Department  to 
collect  the  information  identified  in  this 
submission. 

The  Department  has  an  on-going 
commitment  to  identify  ways  to 
simplify  the  process  by  which  the 
Section  811  program  is  administered 
(including  the  application  submission 
requirements)  so  that  is  can  be  more 
consiuner  friendly.  Because  of  this 
commitment,  the  Deptulment  wanted 
greater  participation  from  the  private 
sector  in  revising  the  program.  To 
accomplish  this,  additional  time  was 
needed  to  arrange  for  and  conduct  the 
various  working  group  sessions  with  the 
private  sector  and  other  program  staff, 
and  to  evaluate  the  recommendations 
resulting  from  these  sessions.  As  a  result 
of  this  public-private  effort,  the 
Department  was  unable  to  make  the 
final  revisions  to  the  application 
submission  package  prior  to  the  OMB 
expiration  date. 

Based  on  our  previous  years’ 
experience,  the  Department  receives  far 


more  applications  than  available 
resources  can  fund.  In  Fiscal  Year  (FY) 
1994,  the  Department  received  383 
applications  requesting  some  5,037 
units  of  housing  and  could  only  select 
for  funding  222  applications  for  some 
2,783  units  of  housing. 

Because  the  Department  has 
continued  to  reduce  program 
requirements  at  the  frmd  reservation 
stage  and  because  the  program  provides 
for  capital  advances  (in  lieu  of  loans), 
the  Section  811  program  is  expected  to 
attract  more  nonprofit  organizations.  It 
is  anticipated  that  the  number  of 
applications  received  will  exceed  those 
received  in  FY  1994.  In  view  of  the 
highly  competitive  nature  of  the  Section 
811  program,  it  is  necessary  to  have  the 
response  comply  with  prescribed 
application  requirements  in  order  to 
form  a  basis  for  HUD’s  evaluation  in 
selecting  applications. 

The  application  submission 
requirements,  summarized  below,  were 
developed  after  much  consultation  with 
the  professionals  in  the  field  of 
providing  housing  for  persons  with 
disabilities  and  were  intended  to  not 
only  reduce  the  paperwork  burden  to 
the  nonprofit  applicants  but  to 
minimize  their  ^nt-end  expenditvires 
in  putting  together  an  application 
package.  This  is  important  because  only 
a  small  percentage  of  the  universe  of 
applications  received  ultimately  are 
funded. 

Contents  of  Application  Package 

The  contents  of  the  Application  for  a 
Section  811  Fund  Reservation  have  been 
reorganized  and  reduced  from  five  parts 
and  24  exhibits  to  four  p>arts  and  11 
exhibits.  Included  with  the  11  exhibits 
are  six  prescribed  forms;  five  are 
reqjiired  and  one  is  optional. 

lliere  are  17  certifications  in  the 
application  package.  Twelve  of  the 
certifications  have  been  combined  into 
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a  single  document  as  a  convenience  to 
the  applicant.  The  four  components  of 
the  application  submission  package  are: 
Part  1 — ^Application  for  Section  811 
Supportive  Housing — Capital 
Advance 

Part  2 — Sponsor’s  Ability  to  Develop 
and  Operate  the  Proposed  Project 
Part  3 — Need  for  Supportive  Housing  for 
Persons  with  Disabilities  in  the  Area 
to  be  Served,  Extent  to  Which 
Sponsor  has  Site  Control,  Suitability 
of  Site,  and  the  Design  of  the  Project 
Part  4 — General  Application 
Requirements  and  Certifications 
All  of  the  required  application 
exhibits  are  specifically  identified  in 
Section  890.265(b)  of  the  Section  811 
regulations,  as  amended. 

2.  The  Section  811  application 
submission  requirements  are  necessary 
to  assist  HUD  in  determining  an 
applicant’s  eligibility  and  capacity  to 
develop  housing  for  persons  with 
disabilities  consistent  with  prescribed 
statutory  and  program  criteria.  A 
thorough  evaluation  of  an  applicant’s 
qualifications  and  capabilities  is  critical 
in  protecting  the  Federal  Government’s 
finwcial  interest  and  to  mitigate  any 
possibility  of  fraud,  waste  or 
mismanagement  of  public  funds. 

The  procedmes  for  information 
collection  requires  the  prospective 
applicant  to  submit  its  Section  811 
application  to  the  appropriate  local 
HUD  Office  by  the  nationally 
established  deadline  date  (usually 
between  March  and  June).  Local  HUD 
Offices  evaluate  applications  based  on 
established  criteria  (identified  in 
Section  890.300  of  the  regulations),  rate 
the  applications  and  make  selection 
recommendations  to  Headquarters 
(usually  by  the  first  week  of  September). 
Applicants  are  notified  of  selection  or 
nonselection  generally  by  September  30. 
This  process  occurs  once  a  year. 

The  purpose  and  use  of  the  four 
components  of  the  application  exhibits 
are  briefly  described  below: 

(a)  Part  1 — Application  for  Section  811 
Supportive  Housing — Capital  Advance 

Exhibit  1 :  This  exhibit  requires 
applicants  to  submit  Form  HUD-92016- 
CA,  Request  for  Section  811  Fimd 
Reservation — Smnmary  Information. 
This  is  a  relatively  new  form  which 
replaced  Form  HUD-92013,  Application 
for  Multifamily  Housing  Project,  at  the 
fund  reservation  stage.  Form  HUD- 
92016-CA  was  specifically  designed  to 
require  the  minimum  information 
needed  about  the  project  for  HUD 
review  at  this  stage.  The  form  identifies 
the  applicant  and  its  known 
development  team  members  as  well  as 


collects  b{isic  information  with  regard  to 
the  proposed  project’s  characteristics.  It 
is  u^  by  HUD  staff  to  obtain  basic 
information  regarding  the  proposed 
project. 

(b)  Part  2 — Sponsor’s  Ability  to  Develop 
and  Operate  the  Proposed  Project 

Exhibit  2:  This  Exhibit  requests  the 
submission  of  organizational 
documents.  IRS  tax  exemption  ruling, 
and  a  Resolution,  which  ^so  includes  a 
listing  of  all  officers  and  directors, 
concerning  Conflict  of  Interest  to  assure 
that  no  officer  or  director  has  a  financial 
interest  in  the  project.  It  is  important  to 
note  that  not  all  applicants  will  have  to 
submit  all  of  the  information  asked  for 
in  this  exhibit.  Applicants  who  have 
received  a  Section  811  fund  reservation 
within  the  last  three  funding  cycles  are 
not  required  to  submit  their 
organizational  documents  and  IRS  tax 
exemption  rulings.  Instead,  these 
applicants  must  submit  only  the  project 
numbers  of  their  latest  application  and 
any  modifications  to  these  documents,  if 
any. 

Exhibit  3:  This  exhibit  requests 
narrative  descriptions  of  the  applicant’s 
community  ties,  experience  in  operating 
rental  housing  projects  and- its 
experience  with  programs  other  than 
housing  such  as  the  provision  of 
services.  This  information  includes  the 
applicant’s  experience  in  serving 
persons  with  Usabilities  and  minorities. 
This  information  will  assist  HUD  in 
determining  the  applicant’s  over-all 
previous  experience  and  capacity  to 
operate  the  proposed  project  over  an 
extended  period  of  time.  This  is 
consistent  with  the  statute  which 
requires  applicants  to  be  selected  on, 
among  things,  their  ability  to  develop 
and  operate  the  proposed  housing. 

In  addition,  the  statute  requires  the 
Department  to  take  action  to  ensure, 
among  other  things,  that  the  supportive 
housing  for  persons  with  disabilities 
facilitates  their  access  to  the  community 
at  large  and  to  suitable  employment 
opportunities  within  such  community. 
Also,  the  application  must  provide 
evidence  of  the  applicant’s  (or 
designated  service  provider’s) 
experience  in  providing  supportive 
services  as  well  as  the  extent  to  which 
State  and/or  local  funds  are  available  to 
assist  in  the  provision  of  such 
supportive  services.  In  order  to  assess 
the  applicant’s  ability  to  carry  out  these 
statutory  requirements,  the  applicant  is 
reqmred  to  submit  a  statement 
evidencing  its  ties  to  the  community, 
including  the  disabled  community  and 
minorities,  in  which  the  proposed 
project  is  to  be  built  as  well  as  a 


statement  regarding  its  purposes  and 
activities. 

Under  this  part,  the  applicant  also 
submits  a  narrative  description  of  its 
contracting  experience  with  minority 
and  women-owned  businesses  pursuant 
to  Executive  Orders  11625, 12432  and 
12138,  as  well  as  its  efforts  to  involve 
persons  with  disabilities,  in  the 
development  of  the  application  and  its 
intent  to  involve  such  persons  in  the 
development  of  the  project. 

Included  in  this  exhibit  is  a  certified 
Resolution  finm  the  applicant’s  Board 
acknowledging  its  responsibilities  of 
sponsorship  and  long-term  support  of 
the  project,  along  with  its  willingness  to 
fund  the  minimum  capital  investment, 
estimated  start-up  expenses,  and  the 
cost  of  any  amenities  or  features  that 
cannot  be  covered  by  the  capital 
advance. 

It  is  important  to  note  that  many 
applicants  will  experience  some  relief  of 
paperwork  burden  in  prepming  this 
exhibit  because  applicants  that  have 
participated  in  prior  funding 
competitions  will  be  able  to  utilize 
information  and  exhibits  fiom 
previously  prepared  applications.  Some 
examples  include  information  regarding 
previous  experience  in  the  provision  of 
housing  and  services,  supportive 
services  plan,  community  ties,  and 
experience  serving  minorities. 

(c)  Part  3 — ^Need  for  Supportive  Housing 
for  Persons  With  Disabilities  in  the  Area 
To  Be  Served,  Extent  to  Which  Sponsor 
Has  Site  Control,  Suitability  of  Site  and 
the  Design  of  the  Project 

Exhibit  4:  This  exhibit  requires  the 
applicant  to  (1)  Identify  the  proposed 
population  and  evidence  demonstrating 
demand  for  the  project;  (2)  describe  the 
project,  including  the  building  design 
and  whether  or  not  the  design  will 
promote  energy  efficiency,  (3)  submit  a 
supportive  services  plan  describing  the 
supportive  services  needs,  the  manner 
in  which  the  services  will  be  delivered, 
sources  of  funds  to  cover  the  cost  of 
services  with  a  certification  from  the 
local  entity  that  the  services  are  well 
designed;  (4)  justify  any  request  to 
exceed  the  project  size  limits;  (5) 
provide  information  about  the  proposed 
site  (including  environmental  condition 
of  the  site)  with  evidence  of  site  control 
or  at  least  identification  of  a  site  and 
proper  zoning;  and  (6)  submit  a  copy  of 
Form  HUD-9201 3E,  Supplemental 
Application  Processing  Form  (OM3 
2502-0232)  showing  the  services  to  be 
provided. 

Information  relative  to  the  need  for 
the  housing,  proposed  residents, 
supportive  services,  and  project  design 
is  necessary  to  determine  (1)  Whether 
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the  applicant  is  proposing  to  serve  an 
eligible  population,  whe^er  the 
applicant  accurately  assessed  the  needs 
of  the  proposed  residents,  if  the  plan  for 
the  provision  of  services  is  sufficient 
and  will  meet  the  needs  of  the  residents 
since  supportive  services  are  critical  to 
the  success  of  projects  for  the  disabled; 
and  (2)  that  a  project  of  the  type 
propo^  will  accommodate  the  needs 
of  the  disabled  residents,  will  be 
compatible  with  and  integrated  into  the 
surroimding  neighborhood,  is 
marketable,  and  that  any  increased 
munber  of  persons  to  be  served  (above 
the  administrative  limitations)  is 
necessary  for  the  economic  feasibility  of 
the  proj^. 

Information  relative  to  the  site  is 
evaluated  to  determine  that  the  site  is 
acceptable  from  an  environmental  and 
locational  standpoint  for  the  intended 
use  and  that  the  applicant  has  control  of 
the  site  or  has  identified  a  site  for  which 
it  feels  it  can  gain  control  of  within  six 
months  fiom  the  fund  reservation,  if 
selected.  It  also  is  reviewed  to  assme 
that  proper  zoning  can  be  obtained.  For 
sites  identified  but  not  imder  the 
I  applicant’s  control,  the  applicant 

provides  a  narrative  description  of  the 
location  and  surrounding  area  which 
will  assist  HUD  in  determining  the 
suitability  of  the  site  before  the 
applicant  purchases  it. 

Also,  if  an  applicant  proposes  to 
develop  and  operate  a  group  home  to  be 
licensed  as  an  Intermediate  Care  Facility 
for  persons  with  disabilities,  then  the 
applicant  must  provide  additional 
information  regarding  its  commitment 
I  for  Medicaid  funding  along  with  a 
commitment  that  the  State  agency 
I  accepts  responsibility  to  pay  the 
I  tenant’s  contribution  toward  rent  in  the 
Medicaid  payment.  HUD  reviews  this 
information  to  assure  that  the  group 
home  (considering  both  services  and 
building  design)  will  operate  as  a 
housing  facility  rather  than  be  medical 
in  nature  and  that  the  residents  will  be 
enrolled  in  a  structured  program  outside 
the  home  for  a  period  of  time. 

Information  with  respect  to  the 
I  promotion  of  an  agency  efficient 
[  building  design  will  be  used  to  assist 
HUD  in  determining  compliance  with 
‘  the  energy  efficiency  standards  in 

accordance  with  Section  109  of  NAHA. 

I  The  information  required  imder  this 

exhibit  is  in  accordance  with  Section 
I  811  of  the  NAHA. 

(d)  Part  4 — General  Application 
Requirements  and  Certifications 

Exhibit  5:  To  assist  HUD  in 
determining  if  the  applicant  is  over¬ 
committed,  the  applicant  submits  for 
HUD’s  review  a  list  of  all  Section  202 


60, 


and  Section  811  applications  submitted 
for  the  current  fis^  year  funding 
round,  and  a  list  of  projects  previously 
funded  which  have  not  finally  closed. 
This  is  information  that  an  applicant 
that  participated  in  a  prior  year  can 
easily  update,  if  necessary,  and  resubmit 
for  the  current  year. 

Exhibit  6:  Form  HUD-2880, 
Applicant/Recipient  Disclosure/Update 
Report  (OMB  No.  2525-0101),  is 
required  by  Section  102  of  the  HUD 
Reform  Act  of  1989.  The  applicant  uses 
this  form  to  disclose  any  other 
government  assistance  that  may  be 
provided  in  connection  with  the 
proposed  project  as  well  as  to  report  its 
Social  Security  Nmnbers  or  Employee 
Identification  Nvunbers.  'This 
information  assists  HUD  to  enstire  that 
the  applicant  does  not  receive  more 
assistance  than  is  necessary  to  develop 
and  operate  the  proposed  project. 

Exhibit  7:  This  ej^bit  is  a 
certification,  to  be  completed  by  the 
Section  202  applicant,  that  the 
application  was  submitted  to  the  State 
for  its  review  or  that  the  State  was 
contacted  and  it  was  determined  that  a 
State  review  was  not  required.  This 
certification  is  required  by  OMB  in 
accordance  with  ^ecutive  Order  12372. 

Exhibit  8:  This  is  a  Guide  Form,  titled 
Project  Data  on  Occupancy, 
Displacement  and  Real  Property 
Acquisition  (Form  HUD-40087),  and  its 
use  is  optional.  An  applicant,  at  its 
option,  may  use  the  form  to  report 
information  relative  to  the  acquisition  of 
property  and  the  relocation  or 
displacement  of  occupants  in  cases 
where  the  applicant  proposes  to  acquire 
property  wffich  is  occupied.  This 
information  is  consistent  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Act  of  1970,  as  amended. 

In  granting  the  previous  approval  to 
collect  information  imder  2502-0462, 
OMB  conditioned  the  approval  on  the 
correction  of  certain  forms,  one,  of 
which,  was  Form  HUD— 40087.  OMB 
specified  that  the  Department  must 
accurately  reflect  the  burden  in  the 
disclosiue  statement.  This  form  is 
exempt  from  the  burden  disclosure 
requirements  because  it  is  only  a 
“guide”  form  to  be  used  at  the  option 
of  the  applicant.  It  is  only  included  in 
the  application  package  as  a 
convenience  to  the  applicant.  The 
applicant  is  not  required  to  submit  this 
form.  The  information  regarding  any 
relocation  activities  may  be  submitted 
in  narrative  form. 

Exhibit  9:  Information  requested  on 
Form  SF-424,  Application  for  Federal 
Assistance  (OMB  No.  0348-0043), 
serves  a  du^  purpose.  Pursuant  to 


Executive  Order  12372,  the  applicant 
submits  this  form  to  the  State  which  is 
used  by  the  State  to  initiate  the 
intergovernmental  review  process.  'The 
applicant  also  uses  the  form  to  certify 
that  it  is  not  delinquent  on  any  Federal 
debt  which  is  an  OMB  requirement. 

Exhibit  10.  The  applicant  provides  the 
Form  SF-4XL,  Disclosiue  of  Lobbying 
Activities  (OMB  No.  0348-0046),  to 
indicate  if  other  than  federally 
appropriated  funds  have  been  or  will  be 
used  to  lobby  the  Executive  or 
Legislative  branches  of  the  Federal 
Government  pursuant  to  Title  31  U.S.C., 
Section  1352. 

Exhibit  11.  This  exhibit  represents  the 
consolidation  of  the  following  12 
certifications  into  a  single  dociunent, 
thereby  requiring  one  signature  for  all. 
These  certifications  are  required  by 
governmental  actions.  Executive  c5rders, 
etc.  and  are  used  to  review  the 
applicant’s  intent  to  comply  with  the  (1) 
Civil  Rights,  Fair  Housing  and  Equal 
Opportunity  laws;  (2)  Drug-Free 
Workplace  Act;  (3)  HUD’s  design  and 
cost  standards  including  the  Uniform 
Federal  Accessibility  Standards  and 
Section  504  of  the  Rehabilitation  Act  of 
1973;  (4)  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended;  (5)  requirement  to  form  an 
Owner  after  issuance  of  the  capital 
advance;  (6)  requirements  of  the  Lead- 
Based  Poisoning  Prevention  Act;  (7) 
Davis-Bacon  Act  Provisions;  (8) 
requirement  that  the  project  be 
consistent  with  the  Consolidated  Plan 
for  the  appropriate  jurisdiction;  (9) 

Flood  Disaster  Protection  Act  of  1973; 

(10)  National  Environmental  Policy  Act; 

(11)  Anti-Lobbying  Prohibition;  and  (12) 
requirement  regarding  the  truth  and 
accuracy  of  the  information  contained 
in  the  application. 

Included  in  this  exhibit  also  is  a  guide 
format  for  use  by  the  public  official 
responsible  for  developing  the 
Consolidated  Plan  to  indicate  whether 
or  not  the  proposed  activities  are 
consistent  with  the  Consolidated  Plan  or 
the  previous  year’s  Comprehensive 
Housing  Affordability  Strategy  (CHAS) 
if  the  Consolidated  Plan  has  not  yet 
started. 

In  the  absence  of  collecting  the  above 
information,  the  Department  would  not 
be  able  to  assess  the  worthiness  of  the 
applications,  determine  whether  the 
facilities  and  services  meet  statutory 
and  regulatory  requirements,  or  make 
sound  judgments  regarding  the  potential 
risk  to  the  Government. 

3.  Each  fiscal  year  (near  the  beginning 
of  the  funding  cycle),  HUD  issues  a 
Notice  pertaining  to  application 
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submission  requirements.  During  this 
process,  the  Department  reevaluates  the 
application  submission  requirements  to 
identify  ways  to  reduce  the  burden  to 
the  applicants.  Because  the  Section  811 
program  had  changed  drastically  when 
it  was  converted  to  a  capital  advance 
program,  the  Department  made  major 
revisions  to  the  application  package  at 
that  time.  More  recently,  in  response  to 
feedback  horn  the  professionals  in  the 
field  of  developing  Sciction  811  housing, 
the  Department  made  further  major 
changes  to  streamline  the  program.  This 
has  resulted  in  less  paperwork  for  the 
applicants.  Therefore,  in  revising  the 
application  package,  consideration  was 
given  to  modifying  it  to  require  the 
minimum  of  information  needed  by 
HUD  to  conduct  the  program  in 
accordance  with  the  NAHA,  statutory 
and  regulatory  requirements  and,  at  the 
same  time,  to  establish  a  selection 
system  which  is  equitable  to  all 
participants. 

The  information  described  under  Item 
2  above  represents  the  minimum 
information  acceptable  to  HUD.  Further, 
as  mentioned  in  Item  No.  2  above,  many 
applicants  will  experience  a  tremendous 
relief  finm  paperwork  burden  because 
they  will  not  have  to  spend  time 
preparing  “new”  information  to 
complete  an  exhibit.  In  some  cases, 
those  applicants  that  have  participated 
in  this  program  in  the  past  will  be  able 
to  utilize  previously  submitted 
information. 

4.  No  duplication  exists,  as  there  are 
no  other  forms  or  exhibits  used  for  the 
purposes  specified  under  Item  2  herein. 
Individual  applications  are  evaluated 
and  rated  by  HUD  on  the  merits  of  the 
responses  submitted  with  the 
application.  Each  application  is  unique. 
The  information  contained  in  each 
application  relates  to  a  particular 
applicant  proposing  a  specific  project, 
design,  site,  etc.,  and,  as  such,  the 
information  collected  finm  applicants 
will  be  significantly  difierent  per 
application. 

Also,  the  Department  implemented  a 
new  requirement  which  relieves  a 
previously  funded  applicant  of  the 
burden  of  submitting  certain  documents 
(e.g.,  the  organization’s  Articles  of 
Incorporation,  By-Laws  and  IRS  tax 
exemption  ruling).  Further,  since  FY 
1991  when  the  program  was  converted 
to  a  capital  advance  program,  HUD  has 
been  reviewing  and  mo^fying  the 
application  submission  requirements  to 
assure  that  only  necessary  information 
is  being  requested  of  applicants.  HUD 
has  taken  into  consideration  suggestions 
made  by  the  private  sector  in  modifying 
the  application  submission 
requirements. 


5.  Due  to  the  highly  competitive 
nature  of  the  Section  811  program,  the 
application  submission  requirements 
were  developed  in  a  way  to  minimize 
the  fient-end  cost  to  the  nonprofit 
applicant  and  only  require  the 
minimum  amoimt  of  information 
needed  in  HUD’s  evaluation.  This  is 
important  due  to  the  fact  that  only  a 
small  percentage  of  the  universe  of 
applications  received  ultimately  get 
selected.  For  example,  although 
applicants  may  still  obtain  the  services 
of  a  housing  consultant,  information  on 
the  consultant  is  no  longer  required  to 
be  submitted  at  this  stage.  HUD  review 
and  approval  of  the  consultant  will  be 
done  at  a  later  stage  and  only  for  those 
projects  which  are  ultimately  selected 
for  funding. 

Also,  eliminated  at  the  fund 
reservation  stage  is  the  submission  of 
Form  HUD-92530,  regarding  the 
applicant’s  previous  participation  in 
HUD  programs  and  Form  HUD-92013 
Supplement,  Supplement  to 
Application  for  Multifamily  Housing 
Project.  The  submission  and  review  of 
these  forms  have  been  deferred  to  a 
subsequent  processing  stage.  Applicants 
no  longer  have  to  submit  sketches  of  the 
site  plans  which  included  typical  unit 
and  floor  plans,  making  it  uimecessary 
for  an  applicant  to  have  to  obtain  input 
fi'om  an  architect  at  this  stage.  Other 
major  docmnents  recently  eliminated  at 
this  stage  are  the  applicant’s  financied 
statements  and  a  narrative  description 
of  the  applicant’s  financial  history.  The 
elimination  of  these  dociunents  will 
result  in  a  tremendous  relief  of 
paperwork  burden  to  small  and 
minorify  applicants. 

The  Department  has  consolidated 
several  of  the  certification  forms  into  a 
single  docmnent  for  the  applicant’s 
convenience. 

Also,  the  Department  has  prepared 
sample  Application  Packages  which 
include  all  the  required  forms  and 
materials  necessary  to  put  together  an 
Application  Package.  "The  sample 
Application  Packages  will  be  made 
available  to  all  applicants  well  in 
advance  of  the  deadline  date  for 
submission  of  a^lications. 

Local  HUD  Omces  are  required  to 
conduct  workshops  to  provide  needed 
guidance  to  applicants  in  preparing  the 
application  packages.  In  an  efiort  to 
assist  the  small  sponsoring 
organizations  as  well  as  first-time 
applicants,  HUD  staff  also  conducts  pre¬ 
workshops  especially  designed  for 
them. 

In  addition  to  the  above,  HUD 
recognizes  that  some  applicants,  who 
are  sincerely  interested  in  providing 
housing,  may  lack  the  staff  and  other 


resources  to  develop  such  a  project. 
Therefore,  in  recognition  of  the  need  for 
these  applicants  to  use  the  services  of 
professional  housing  consultants,  HUD 
permits  a  reasonable  fee  for  consultant’s 
services  to  be  included  in  the  Section 
811  capital  advance.  The  consultant 
may  assist  the  applicant  in  preparing 
the  Application  Package  to  request  a 
Section  811  Capital  Advance  and 
throughout  the  final  development  of  the 
project  should  the  applicant  be  selected 
for  funding. 

6.  Currently,  the  information 
collection  activities  occur  axmually  to 
coincide  with  the  receipt  of  aimual 
fiscal  year  appropriations  for  the 
program.  Each  year.  Congress 
appropriates  funds  with  which  to  select 
new  applications.  HUD,  in  tiun,  invites 
applications  and  makes  selections  based 
on  the  funds  available  for  the  year. 

'These  funds  are  normally  exhausted  at 
the  end  of  each  fiscal  year.  'The  Section 
811  regulations  require  HUD  to  publish 
a  Notice  of  Fund  Availability  (NOFA)  in 
the  Federal  Register  when  such  funds 
are  made  available  by  Congress.  'The 
regulations  also  require  HUD  to  specify 
a  deadline  date  for  receipt  of 
applications.  In  order  for  HUD  to  accept 
an  application,  the  application  must 
have  been  submitted  in  response  to  a 
specific  NOFA  and  Invitation  requesting 
such  an  application  and  by  the  closing 
date  stated  in  the  Invitation.  As  the 
funding  cycle  for  the  program  occurs 
annually,  including  the  Invitations  for 
Applications,  it  is  not  possible  to 
require  the  submission  of  this 
information  less  frequently. 

7.  Part  5  CFR  1320.6  lists  10  items 
that  OMB  will  not  approve  for 
information  collection,  unless  it  can  be 
demonstrated  that  the  collection  of 
information  is  necessary  to  satisfy 
statutory  requirements  or  other 
substantial  need. 

This  request  for  information  is 
consistent  with  the  guidelines  imder  5 
CFR  1320.6  with  the  exception  of  one 
item.  Subparagraph  (c)  of  the  above  CFR 
indicates  OMB’s  disapproval  of 
requiring  respondents  to  submit  more 
than  an  original  and  two  copies  of  any 
docrunent.  HUD  requires  applicants  to 
submit  an  original  and  four  copies  of  the 
Section  811  Application.  The  changes  to 
the  application  submission  requirement 
resulted  in  a  better  organized 
Application  Package.  As  the  program  is 
administered  on  an  annual  basis, 
processing  of  the  application  must  be 
accomplished  in  an  expeditious  maimer 
in  order  that  decisions  regarding 
selections  of  applications  and 
reservations  of  funds  can  be  made  prior 
to  the  end  of  the  fiscal  year  (September 
30). 
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During  the  course  of  processing  the 
applications,  eight  HUD  technicd 
disciplines  are  involved  in  the  review 
process:  staff  from  Valuation, 
Architectural  and  Engineering,  Housing 
Management,  Fair  Housing  and  Equal 
Opportunity,  Economic  and  Market 
Analysis,  Conununity  Planning  and 
Development,  the  Multifamily  Housing 
Representative  and  the  Office  Counsel. 
These  HUD  staff  members  are  required 
to  comment  on  the  approvability  of  each 
lication  received. 

ecause  of  the  (1)  Various  HUD  staff 
involved  in  the  review  process,  (2) 
tremendous  volume  of  applications 
received  each  fiscal  year,  and  (3)  the 
commitment  to  obligate  funds  by  the 
fiscal  year-end,  HUD  requires 
concurrent  reviews  of  the  applications 
by  the  aforementioned  HUD  staff  to 
assure  prompt  processing  with 
minimum  interruption.  For  example, 
additional  information  or  clarification  is 
often  needed  from  applicants  to  permit 
HUD  to  make  a  fair  and  complete 
review.  The  requirement  for 
simultaneous  reviews  promotes  a  more 
efficient,  time-saving  method  to  provide 
applicants  a  single  notification 
regarding  all  deficiencies  noted  as  a 
result  of  a  full  review  from  each  HUD 
technical  discipline. 

HUD  needs  more  than  an  original  emd 
two  copies  of  the  application  in  order  to 
carry  out  the  above  procedures  for 
concurrent  reviews. 

8.  This  OMB  request  is  the  result  of 
on-going  telephone  conversations, 
meetings  and  workshops  HUD  staff 
recently  held  with  Section  811 
nonprofit  Sponsors,  housing 
consultants,  disabled  residents  and 
potential  residents,  and  other  interested 


HUD  program  staff.  The  Department 
consulted  with  various  housing 
professionals  representing  the  types  of 
Sponsors  that  generally  participate  in 
the  Section  811  program;  i.e.,  minority 
organizations,  small  organizations  and 
nonminority  organizations.  Following  is 
a  list  of  some  of  the  housing 
professionals  (Housing  Consultants  and 
Section  811  Sponsors)  that  HUD 
consulted  with  by  telephone,  meetings 
and/or  workshop  sessions: 

Judy  Ponds,  Housing  Services,  1234 — 
4th  Street,  SW,  Washington,  DC 
20024,  (202)  488-1639 
Nick  Smymis,  AHEPA  Management 
Corp.,  7202  N.  Shadeland  Ave., 
Indianapolis,  IN,  (317)  845-3410 
Sam  Simmons,  National  Center  on  Black 
Aged,  1424  K  Street,  NW,  Suite  500, 
Washington,  DC  20005  (202)  637- 
8400 

Mark  Olshan,  B'nai  B’rith,  1640  Rhode 
Island  Avenue,  NW,  Washington,  DC 
20036,  (202)  857-6580 
Alan  Patricio,  P.O.  Box  53274,  Atlanta, 
GA  30355,  (404)  237-9877 
Joe  Howell,  815 — 15th  Street,  NW, 
Washington,  DC  20005,  (202)  393- 
3044 

Randy  Speaker,  Bank  IV  Towers,  534 
Kansas  Avenue,  Suite  910,  Topeka, 

KS  66603,  (913)  232-8338 
Jane  Graf,  Mercy  Charities  Housing, 
1028A  Howard  Street,  San  Francisco, 
CA  94103,  (415)  487-6825 
Harrison  Joseph,  Nat’l  Baptist 
Convention,  338  Washington  Street, 
Newark,  OH  43005,  (614)  258-7998 
Tom  Slemmer,  Nat’l  Church  Residences, 
2335  N.  Bank  Drive,  (614)  451-2151 
Don  Redfoot,  American  Assn,  for 
Retired  Persons,  601  E  Street,  NW, 


Washington,  DC  20049,  (202)  434- 

2277 

Jose  Fabregas,  CODEC,  Inc.,  300  SW 

12th  St.,  Sviite  A,  Miami,  FL  33130, 

(305)  642-1361 

Additionally,  inasmuch  as  this  OMB 
request  is  submitted  in  accordance  with 
24  CFR  890.265,  as  amended,  the 
promulgation  procedure  for  regulations 
allows  sufficient  participation  by 
outside  agency  contacts  to  review  and 
comment  on  the  application  materials. 

9.  HUD  does  not  assure 
confidentiality. 

10.  The  application  submission 
requirements  do  not  contain  any 
sensitive  questions. 

11.  Provide  estimates  of  annualized 
cost  to  the  Federal  Government  and  to 
the  respondents. 

(a)  Estimate  of  Cost  to  Federal 
Government:  Inasmuch  as  the  majority 
of  the  work  involved  in  reviewing  the 
applications  is  performed  at  the  local 
HUD  Office  level,  the  significant  costs 
attributable  to  the  promulgation  of  the 
application  requirements  will  be  the 
cost  involved  in  reviewing  the 
information  submitted  by  applicants. 
Outstanding  program  procedures 
require  the  following  reviews  performed 
by  the  various  local  HUD  Office  staff, 
lire  cost  to  the  Federal  Government  is 
based  on  an  average  salary  at  the  GS-12 
level,  except  for  the  Office  Counsel  and 
the  Clerical  Assistant  which  is  at  the 
GS-14  and  GS-7  levels,  respectively. 
Also,  included  is  the  cost  associated 
with  the  preparation  and  printing  of  the 
HUD  Application  Package  for  use  by  the 
applicants  in  putting  together  their 
individual  Application  Packages. 

Reviews 


HUD  staff 


Multifamily  housing  representative . 

Architectural  . 

Valuation  . 

Economic  and  market  analysis . 

Fair  housing  and  equal  opportunity . 

Housing  management . 

Community  planning  and  development 

Field  office  counsel  . 

Clerical  assistant . 


Total  staff  time — per  application  .... 
Total  annual  nurnber  of  responses 


Total  annual  staff  time  cost  to  government  . 

Other  Cost  for  All  Applications: 

Printing/reproducing  HUD  application  package  (400  copies) 

Postage  (400  copies  x  $3.00)  . . . 

Multifamily  clearinghouse  (mailing  services)  . 


Total  other  cost  . 

Total  estimated  annual  cost  to  government . 


Total  time  per 
application 
(hours) 


3 

1 

3 

1 

1 

1 

1 

3 

0.5 


145 


Hourly  rate 


$22 

22 

22 

22 

22 

22 

22 

31 

13 


Total 


$66 

22 

66 

22 

22 

22 

22 

93 

6.5 


341.5 

*x400 


136,600 

500 

1,200 

**5,000 


6,700 

143,300 


*See  Item  12  below  for  an  explanation. 

**The  Departmerrt  now  utilizes  the  services  of  a  Multifamily  Clearinghouse  to  maintain  a  national  mailing  list  for  Section  81 1  Applications  arxf  to  mail  oU  the 
plications.  Most  appMcarrts  will  receive  their  packages  through  the  mail.  However,  some  applicants  will  be  harxled  copies  of  the  Application  Packages  ^  the  HUD- 
hekf  workshops. 
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(b)  Estimate  of  Cost  to  Respondents: 
In  estimating  the  cost  to  the  applicants, 
it  should  be  noted  that  in  order  to 
comply  with  the  revised  program 
requirements,  the  applicant  may  retcdn 
an  attorney.  In  addition,  as  many 
nonprofit  organizations  do  not  have  in- 
house  expertise  or  staff  to  develop  an 
application,  a  housing  consultant  is 
usually  hired  by  the  applicant.  The 
applicant  is  a  nonprofit  organization 
and  as  such  provides  its  services  at  no 
cost.  In  view  of  this,  the  following 
illustrates  the  estimated  cost  to  the 


public: 

Housing  consultant  ($40  per 

hour)  . $1,076 

Applicant  (sponsor) .  (**) 

Attorney  .  1,000 


Total  cost  per  respondent  $2,076 

Total  annual  number  of 
responses  .  *x400 


Total  estimated  annual 
cost  for  all  applicants  ...  830,400 


*  See  Item  12  below  for  an  explanation. 

••Probono. 

This  reflects  a  slight  decrease  in  the 
cost  per  applicant  from  the  previous 
OMB  submission.  Beginning  this  year, 
the  Department  is  requiring  the 
applicant  to  include  as  part  of  Exhibit 
4  information  about  the  environmental 
condition  of  the  proposed  site.  An 
adjustment  was  made  to  take  into 
consideration  the  additional  time  and 
cost  that  will  be  incurred  by  the 
applicant  to  inspect  the  proposed  site 
for  this  purpose.  Also,  an  adjustment 
was  made  to  the  burden  hour  time 
associated  with  Form  HIJD-92013E, 
Supplemental  Application  Processing 
Form — Housing  for  the  Elderly,  to 
comply  with  OMB’s  conditions  for 
approval.  However,  these  adjustments 
(increases)  are  offset  by  the  r^uction  of 
burden  hom  time  associated  with  the 
elimination  of  the  financial  documents. 

It  should  be  noted  that  many 
professionals  work  on  a  retainer  basis 
and  if  the  application  does  not  obtain 
HUD  approval,  they  do  not  collect  a  fee. 
The  figiires  presented  above  are  based 
on  our  own  experience,  as  well  as 
consultation  with  housing  professionals 
in  the  field  of  housing  persons  with 
disabilities. 


12.  Although  for  Fiscal  Year  1994 
HUD  received  383  Section  811 
applications,  it  is  anticipated  that 
b^use  the  Department  has  further 
simplified  the  application  submission 
requirements  coupled  with  the  fact  that 
the  program  provides  capital  advances 
in  lieu  of  loans,  the  number  of 
applicants  will  slightly  increase  beyond 
the  Fiscal  Year  1994  level.  It  is 
anticipated  that  the  level  of  activity  will 
average  400  applications  annually  over 
the  next  three  years.  Although  the 
program  funding  cycle  is  on  an  annual 
basis,  each  prospective  applicant  could 
submit  more  than  one  application. 
However,  our  estimate  of  time  involved 
is  based  on  one  application  per 
applicant. 

To  assist  the  applicant  in  putting 
together  an  AppUcation  for  a  Fimd 
Reservation,  the  Department  developed 
an  Application  Package  consisting  of  the 
information,  forms  and  materials 
needed  by  the  applicant  to  assemble  an 
application.  The  HUD  Application 
Package,  which  will  be  made  aveulable 
to  all  applicants,  is  expected  to  aid  in 
reducing  the  applicant’s  and  housing 
consultant’s  time  and  effort  in  putting 
together  an  application. 

Given  the  above  and  using  the 
categories  presented  in  the  illustration 
in  Item  11(b)  above,  the  estimated 
amoimt  of  hours  involved  in  developing 
a  complete  application  submission  is  as 
follows: 


Hours 

Housing  consultant . 

26.9 

Attorney  . 

2.0 

Applicant  (sponsor) . 

12.3 

Total . 

41.2 

These  figures  are  based  on  HUD’s 
experience,  as  well  as  consultation  with 
housing  professionals  in  the  field  of 
housing  persons  with  disabilities. 

This  reflects  a  decrease  of  4  hours 
frem  the  previous  OMB  submission 
(firom  45.2  to  41.2  hours).  This 
represents  the  net  result  of  adjusting  the 
burden  time  associated  with  Form 
HUD-92013E,  the  exhibit  regarding 
project  information  to  include  an 
environmental  review  of  the  site  by  the 
applicant  emd  the  elimination  of  the 
applicant’s  financial  dociunents. 


A  Tabulation  of  Annual  Reporting 
Biirden  is  shown  in  Table  1.  It  should 
be  noted  that  Exhibits  4,  6,  9  and  10 
already  have  OMB  clearances  as  shown 
in  the  Table.  These  information 
collections  are  common  to  many  of  our 
programs  and  our  request  for  clearance 
was  calculated  to  include  the  burden 
associated  for  all  program  uses.  The 
burden  shown  in  Table  1  for  Exhibits  4, 
6, 9  and  10,  therefore,  reflects  our 
estimate  applicable  to  the  Section  811 
program.  No  adjustment  to  the 
previously  clea^  Exhibits  4,  6,  9  and 
10  is  required. 

13.  The  primary  reason  for  the 
increase  of  1,160  in  the  total  burden 
hours  (firom  13,800  to  14,960)  is  due  to 
a  projected  increase  in  the  total  number 
of  applicants  expected  to  submit 
applications  this  fiscal  year  (fixim  350  to 
400).  Also,  an  adjustment  was  to  reduce 
the  applicant’s  burden  time  associated 
with  the  submission  of  financial 
documents  since  this  requirement  has 
been  eliminated.  A  minor  adjustment  to 
the  time  reported  for  preparing  Exhibit 
4  was  made  to  include  additional  time 
an  applicant  will  need  to  perform  an 
environmental  inspection  of  the 
proposed  site.  In  the  past,  most 
applicants  would  generally  inspect  the 
site  to  determine  its  acceptability  for 
developing  a  project  for  persons  with 
disabilities,  whic^  included  inspecting 
it  for  potential  environmental  problems. 
However,  because  the  E)epartment  is 
specifically  requiring  that  an 
environmental  inspection  be  performed, 
we  have  adjusted  the  applicant’s  burden 
time  to  include  this  function.  Further, 
an  adjustment  was  made  to  Form  HUD- 
9201 3E  to  provide  for  the  8  hour  burden 
time  as  reported  in  the  disclosure 
statement  on  the  form.  Although  there  is 
a  modest  increase  in  the  total  burden 
hours  for  all  applicants,  the  net  effect  of 
the  above  adjustments  (which  includes 
the  reduction  of  time  associated  with 
the  elimination  of  the  finemcial 
documents)  resulted  in  a  slight 
reduction  in  the  burden  time  per 
applicant. 

15.  Not  applicable. 

B.  Collections  of  Information  Employing 
Statistical  Methods 

Not  applicable. 

BILUNQ  CODE  4210-Z7-M 


DESCRIPTION  OF  INFORMXTION  COLLECTION  SECTION  OF  NUMBER  OF  NUMBER  OF  TOTAL  HOURS  TOTAL 

(APPLICATION  SUBMISSION  REQUIREMENTS)  CFR  AFFECTED  RESPONDENTS  RESPONSES  PER  ANNUAL  PER  HOURS 


DESCRIPTION  OF  INFORMATION  COLLECTION  SECTION  OF  NOMBER  OF  NUMBER  OF 

(APPLICATION  SUBMISSION  REQUIREMENTS)  CFR  AFFECTED  RESPONDENTS  RESPONSES  PER 
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TABLE  OF  CONTENTS 


PART  I  •  APPLICATION  FOR  SECTION  811  SUPPORTIVE  PAGE 

HOUSING  -  CAPITAL  ADVANCE 


EXHIBIT  1:  Form  HUD-92016-CA,  Application  for 

Section  811  Supportive  Housing 

Capital  Advance 

PART  II  -  SPONSOR'S  ABILITY  TO  DEVELOP  AND  OPERATE  THE 
PROPOSED  PROJECT 

EXHIBIT  2:  Legal  Status  of  each  Nonprofit  Sponsor; 

a.  Articles  of  Incorporation, 
constitution  (or  other 
organizational  documents) 

b.  By-laws 

c.  IRS  Tax  Exemption  Ruling 

d.  Conflict  of  Interest 
Resolution 

[EXCEPTION:  SPONSORS  WHO  HAVE 

RECEIVED  A  SECTION  811  FUND 
RESERVATION  WITHIN  THE  LAST 
THREE  FUNDING  CYCLES  ARE 
NOT  REQUIRED  TO  SUBMIT  THE 
DOCUMENTS  DESCRIBED  IN  (a) , 

(b) ,  and  (c) ,  ABOVE.  INSTEAD, 
SPONSORS  MUST  SUBMIT  THE 
PROJECT  NUMBER  OF  THE  LATEST 
APPLICATION  SUBMITTED  AND  THE 
HUD  OFFICE  TO  WHICH  IT  WAS 
SUBMITTED.  IF  THERE  HAVE  BEEN 
ANY  MODIFICATIONS  OR  ADDITIONS 
TO  THE  SUBJECT  DOCUMENTS, 

INDICATE  SUCH,  AND  SUBMIT 
THE  NEW  MATERIAL.] 

e.  The  number  of  people  on  the 
Sponsor's  board  and  the  number 
of  those  people  who  have  a 
disability 
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EXHIBIT  3: 


Sponsor's  purpose,  community  ties 

and  experience : 

(a)  Describe  purpose 

and  current  activities 

(b)  Describe  ties  to  the  community 
at  large  and  to  the  disabled 
community 

(c)  Describe  housing  and/or 
supportive  services 
experience  including  any 
rental  housing  projects 
and/or  medical  facilities 
sponsored,  owned  and 
operated  by  the  Sponsor; 
past  or  current  involvement 
in  any  programs  other 

than  housing  that  demonstrates 
the  Sponsor's  management 
capabilities  and  experience 
in  seirving  persons  with 
disabilities  and  minorities 

(d)  Describe  experience  in 
contracting  with  minority  and 
women- owned  businesses  including 
a  summary  of  the  total  amount 
awarded  in  each  of  the  two 
categories  for  the  preceding 
three  years  and  the  percentage 
that  amount  represents  of  all 
contracts  awarded  by  the  Sponsor 
in  the  relevant  time  period 

(e)  A  certified  Board  Resolution 
(see  attached) 

(f)  Description,  if  applicable, 
of  the  Sponsor's  efforts  to 
involve  persons  with  disabil¬ 
ities  in  the  development  of 
the  application  as  well  as 
its  intent  to  involve  persons 
with  disabilities  in  the 
development  of  the  project. 
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PART  III  -  THE  NEED  FOR  SUPPORTIVE  BOUSING  FOR  PERSONS 
WITH  DISABILITIES  IN  THE  AREA  TO  BE  SERVED, 

THE  EXTENT  TO  NHICH  THE  SPONSOR  HAS  SITE 
CONTROL,  SUITABILITY  OF  THE  SITE,  AND  THE 
DESIGN  OF  THE  PROJECT 

EXHIBIT  4:  (a)  Evidence  of  need  for  supportive 

housing. 

(b)  Description  of  the  project 
including  the  following: 

(1)  Ntunber  and  type  of 
structure (s) ,  number  of 
bedrooms-  If  group  home, 
number  of  units  with  bedroom 
distribution  If  Independent 
living  units  (Including  condos) , 
number  of  residents  with 
disabilities  cind  resident 
staff  per  structure. 

(2)  An  identification  of  all 
community  spaces,  amenities 
or  features  planned  for  the 
housing 

(3)  Describe  if  and  how  the 
project  will  promote  energy 
efficiency  and  if  applicsdjle, 
innovative  construction  or 
rehabilitation  methods  or 
technologies  to  be  used  that 

,  will  promote  efficient 
construction 

(c)  A  supportive  services  plan  that 
includes: 

(1)  A  detailed  description  of 
whether  the  housing  is  intended 
to  serve  persons  with  physical, 
mental  or  emotional  impairments, 
developmental  disabilities, 

or  chronic  mental  illness. 

(2)  A  detailed  description  of  the 
supportive  service  needs  of 
the  proposed  population  and 
the  extent  to  which  the 
supportive  services  will 

be  needed. 
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(3)  The  manner  in  which  such 
services  will  be  provided 

(4)  If  services  will  be  organized 
or  provided  by  the  Sponsor, 
include  the  following: 

(i)  the  name(s)  of  the 
agency (s)  (if  other 
than  the  Sponsor)  • 
which  will  be 
responsible  for 
providing  the 
supportive  services 

(ii)  the  evidence  of  each 
service  provider's 
capability  and 
experience  in 
providing  such 
supportive  services 

(iii)  description  of  how, 
when  and  how  often, 
and  where  (on/of f- site) 
the  services  will  be 
provided 

(iv)  description  of 

residential  staff, 
if  needed 

(v)  identification  of  the 
extent  of  State  and  • 
local  funds  to  assist 
in  the  provision  of 
supportive  services 

.(vi)  letters  of  intent  from 
service  providers  or 
funding  sources 

(vii)  If  any  State  or  local 
government  funds  will 
be  provided,  a  description 
of  the  State/local  agency's 
philosophy/policy  concerning 
residential  facilities  for 
the  population  to  be  served 
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(5)  If  the  proposed  residents 
will  be  taking  responsi¬ 
bility  for  acquiring  their 
own  supportive  services, 
provide  a  description 

of  appropriate  services 
in  the  community  from 
which  the  residents  cam 
choose 

(6)  Assurances  that  the  proposed 
residents  will  receive 
supportive  services  based 

on  their  individual  needs 
and  a  commitment  that 
accepting  supportive  services 
will  not  be  a  condition  of 
occupancy 

(7)  Form  HUD  92013E,  Supplemental 
Application  Processing  Form  - 
Housing  for  Persons  with 
Disabilities.  Identify  all 

'  supportive  services,  if  any, 
to  be  provided  to  the  persons 
occupying  such  housing 

(d)  Supportive  Services  certification. 

A  certification  from  the  appropriate 
State  or  local  agency  identified 
in  the  application  package  that 
the  provision  of  supportive 
services  is  well  designed 
to  serve  the  special  needs 
of  persons  with  disabilities, 
the  necessary  supportive 
services  will  be  provided  on 
a  consistent,  long-term  basis, 
and  the  proposed  facility  is 
consistent  with  State  or  local 
plans  and  policies  governing  the 
development  and  operation  of 
facilities  to  serve  individuals 
of  the  proposed  occupancy 
category 
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(e)  Evidence  of  control  of  an 
approvaible  site 

1.  Evidence  of  site  control 

(i)  Evidence  that  the  Sponsor 
has  entered  into  a  legally 
binding  option  agreement 
to  purchase  or  lease 
the  proposed  site;  or  has 
a  copy  of  the  contract  ^ 
of  sale  for  the  site, 
a  deed,  long-term  leasehold, 

(ii)  Evidence  that  the  project 
as  proposed  is  permissible 
under  applicable  zoning 
ordinances 

(iii)  Narrative  description  of 
site  and  area  surrounding 
the  site,  characteristics 
of  neighborhood,  how  the 
site  will  promote  greater 
housing  opportunities  for 
minorities,  and  any  other 
information  that  impacts 
on  the  suitability  of 
the  site  for  persons  with 
disabilities 

(iv)  If  acquisition,  evidence 
that  the  structure  has 
been  constructed  or 
occupied  for  at  least 
three  years  (other 
than  RTC  properties) ; 

(v)  statement  regarding 
willingness  to  seek 
alternate  site 

(vi)  map  showing  the 

location  of  the  site 
and  the  racial 
composition  of  the 
neighborhood 
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(vll)  TrcLnsaction  Screen  Process 
and  Phase  I  Environmental 
Site  Assessment 

(vlii)  If  an  exception  of  the 
project  size  limits  is 
being  requested,  describe 
why  the  site  was  selected 
and  demonstrate  the  following: 

(A)  The  increased  number 
of  people  is  necessary 
for  the  econcxnic 

.  feasibility  of  the 
project 

(B)  The  project  is  compatible 
with  other  residential 
development  and  the  • 
population  density 

of  the  area  in  which 
the  project  is  to  be 
located 


(C)  The  increased  number  of 
people  will  not  prohibit 
their  successful 
integration  into 

the  community 

(D)  The  project  is 
marketable  in 
the  community 

(E)  The  size  of  the  project 
is  consistent  with  State 
and/or  local  policies 
governing  similar 
facilities  for  the 
proposed  population 

(F)  A  statement  regarding 
willingness  to 

have  the  application 
processed  at  the 
project  size  limit 
should  HUD  not  approve 
the  exception 
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2.  Identification  of  site 

(i)  A  description  of  the 
location  of  the  site, 
including  its  street 
address  and  unit  number 

(ii)  A  description  of  the 
activities  undertaken 
to  identify  the  site 
as  well  as  what  actions 
must  be  taken  to  obtain 
control  of  the  site 

(iii)  An  indication  as  to 
whether  the  site  is 
properly  zoned 

(iv)  A  status  of  the  sale  of 
the  site 

(v)  An  indication  as  to 

whether  the  site  would 
involve  relocation 

(f)  Statements  of  support  for  the 
proposed  project  from 
nongovernmental  organizations 
familiar  with  the  needs  of 
the  population  it  would  serve, 
sources  of  local  funds  to  serve 
project,  minority  support 

(g)  For  group  homes  to  be  licensed 
as  intermediate  care  facilities; 

(1)  evidence  demonstrating  that 
•  the  proposed  project  will 
primarily  provide  housing 
rather  than  medical 
facilities,  and  is  or  will 
be  licensed  by  appropriate 
State  agencies 
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PART  IV 
EXHIBIT 

EXHIBIT 


(2)  description  of  the  medical 
training  of  the  staff  of 
the  proposed  facility 

and  any  nursing  services 
that  will  be  required 
by  the  residents  on-site 

(3)  description  of  the  services 
that  will  be  funded  by 
Medicaid 

(4)  description  of  any  special 
design  features  proposed 

(5)  ‘  written  evidence  that 

the  State  Medicaid  Office 
recognizes  the  need  for 
a  tenant  contribution 
to  rent  and  has  agreed 
to  pay  the  cost  of  the 
tenant  contribution  in 
the  Medicaid  payment 
to  the  Owner 

(6)  statement  certifying  that 
the  Individual  Program  Plan 
for  each  resident  will  include 
participation  in  an 

out-of- the -home  activity 
program  for  at  least 
six  hours  each  work  day 


GENERAL  APPLICATION  REQUIREMENTS /CERTIFICATIONS 

A  list  of  applications  submitted  under 
the  current  Section  811  or  Section  202 
NOFAs  and  a  list  of  all  funded  projects 
which  have  not  been  finally  closed 

HUD-2880,  Applicant /Recipient 
Disclosure/Update  Report 
including  Social  Security 
Numbers  and  Employee 
Identification  Numbers 


EXHIBIT  7: 


E.O.  12372 
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EXHIBIT 


EXHIBIT 

EXHIBIT 


8:  FORM  HUD- 40087,  Project  Data 

on  Occupancy,  Displacement  cind 
Real  Property  Acquisition, 
including  a  description  of 
persons,  businesses  and 
organizations  by  race/minority 
group 

9:  Standard  Form  424 

10:  Standard  Form  LLL,  Disclosure  of 

Lobbying  Activities,  if  applicable 


EXHIBIT  11: 


Sponsor  Certifications 
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Supportive  Housing  for  Persons  with  Disabilities 

Action  811 

Application  for  Capital  Advance 
Summary  Information 


U.S.  Dapartmant  of  Houaing 
and  Urban  Davalopmant 
Office  of  Housing 
Federal  htousing  Comntfssioner 


EXHIBIT  1 


OMB  Approval  No.  2S02-0462(axp.  12/31/94) 


PubHcRaportingBwdan  tor  Ihtecoleclion  of  infermation  is  aatimatadtoafveraga  1.0  hours  per  rsBponaa.incfcKirig  the  lirne  for  reviewing  instructions,  searching 
exMng  data  sources,  gaVieitng  and  maintaining  the  data  needed,  and  oomptoling  and  raviewring  the  ootection  of  intormalton.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this  collection  of  intormation,  indudinig  suggestions  tor  reducing  this  burden,  to  the  Reports  MartagementOffioer,  Office 
of  Intormation  Policies  and  Systoms,  U.S.  Department  of  Housirtg  and  Urban  Development,  Washington,  D.C.  20410-3600  and  to  the  Office  of  Maragemerrt  and 
Budget,  Papenrrortt  Reduction  Proj^  (2502-0462),  Washington,  D.C.  20503.  Do  not  send  this  completed  form  to  either  of  the  above  addressees. 


HUD  HUD  Prolsci  Numbtr: 
UsaOitly 


PRAC  Numbar: 


1.  Name(t),  /tddrss*(es).  Contact  Person,  4  Tatephone  NuiTibar(s)  at  Sponsor(s); 


3a.  Location  of  Site:  (city  4  state) 


4.  Congressional 
Distnct: 


S.  Capital  Advance  Amount  Requested 

$ 


6.  FVoject  Rental  Assistance  Ooninct  Amount 
Requested: 


2.  Mnortty  Sponsor  Designation:  A  minority  sponsor  is  one  in  twhich  at  least 
,  51  peroent  of  the  board  members  are  mirwrity. 

Is  Ms  sponsor  a  minority  applicant? 

□  ves  Dno 

If  yes,  identify  by  numeric  code  as 
shown  at  left' 


2-Black;  3-Native  American; 

4-Htopanic;  5-Aaian  Pacffic; 

6-Aaian  Imten;  7-Hasidic  Jewish 


3b.  WM  pro|act  be  located  wHhIn  toe  boundariae  cl  a  FadaraNy  daaignaiad  Empowannant 
Zone,Urban  Supplamantal  Ewpoererment  Zona,  Enterprise  CoriwnunHy  or  Urban 
Enhanced  Enterprise  CommurSty? 


□  Ves  Ono 


N  yes,  name  zone/oommur%?_ 


Contact  local  HUD  office  to  detsrmina  boundaries  of  zones/communities. 


to.  Fadlty  Type  4  Numbar  of  Unfts/Rasidanis  Proposed: 


7.  Appicaann  Contains: 

B 

Type  Of  Construction:  { 

1^  Evidence  of  Site  Control 

New  Construction 

M  Identification  of  Site 

Rehablitation 

Acquisition  (OH  or  RTC) 

9.  Oocupency  Type: 

Physicaly  Disabled 
Davatopmantaly  DisaUad 
Chrontoaty  Maritoly  Ml 


*NOTE:  If  an  elevator  sbucture  in  b  or  c  above,  indicale  by  placing  an  *£*  next  to  the  total 


number  of  units  for  each  applicable  site. 
Totals: 


—!  (Note;  If  projectwil  be  a  group  home(s),  include  the  number  of  disabiedresidonts  in  both  toe 

I  Disabled  Residents  'Total  Units*  and  toe  Total  Disabled  ResKtonts*  categories.  If  projectwil  be  an  independent 

n  Sites  Mvtng  facilily(s),  include  Resident  Manager  unK,  if  applicable,  in  the  Total  Units'  category. 
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16.  Nam*,  Address  &  Telephone  Number  ol:  (mark  one  box) 

^Consultant 
^  Agent 

^Authorized  Representative 


17.  Sponsors  Atiornay:  (name,  address  A  telephone  number) 


By:  (signature  of  sfxxisor's  authorized  representative) 


X _ 

Type  m  Nam*  A  TWe: 
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Supplemental  Application 
and  Processing  Form 
Housing  For  The  Elderly/Dlsabled 


U.8.  Departnwnt  of  Housing 
and  Urtian  Davalopment 
Office  of  Housing 
Federal  Housing  Commissioner 


See  Instructians  on 


Pra|«ctNaiTM 


A.  Non-Rent 


1.  Conoregats  Kitchen  and 


2  .  Lobbies 


3  Communitv  Room 


5.  Infirmary  or  Health  F 


6.  other 


7.  Other 


1.  Number  of 
Bedrooms 


O-Bedroom  Units 


1-Bedroom  Units 


2-Bedroom  Uiilts 


2.  Tow  No. 
an  Units 


3.  No.  of  Units 
WlihKiichens 


4.N0.0I 
Units  with 
Kllchanenes 


Annual  Expense 


:  L'J  4 


E.HeaMi8e(vloe 


1.  Nursing  Payrot 

Number  of  Nurses  _ 

xsaiary  $ _ 

2.  Equipment  Expense; 

a.  Repl.  Res:  10%  x 

Equipment  Cost  $ _ 

b.  Int  on  Inv.:  % 

IntRatexCost  9 _ 

c.  Maintenance  and  Repairs 

3.  Medical  SuppRes 

4. Utliiies 

5.  Laundry  Service 

6.  other  (Spedty) 

7.  Totai  Health  Service 

8a.  No.  of  Beds  In  Infirmiry  _ 

8b.  No.  of  Persons  Serviced 
9.  Piopcsed  Charge  per  Mo.  par 
Patient _ perParson _ 


EXHIBIT  4(c)(7) 

OMB  Approval  No.  2502-0232  (exp.  11/30i^) 


Prelect  Number 


ArwMial  Expense 


HUD 


Annual  Expense 


1.  Furniture  Exp.  when  Leased 

2.  Furrtiture  Exp.  If  Not  Leased: 

a.  Repl.  Res;  10%  x  FumHura 

Costs _ 

b.  Intonhw; _ %lnt 

Rate  x  Costs _ 

3.  Total  Furniture  Expense 

4.  Number  of  Units  Fumishod _ 

5.  Proposed  charge  per  unit  par  montt 
to  cover  furniture  rant 


O.  Other  Nort-SheNer  Servlooe 


1.  Prrjgram  &  AcliviRas  Payrol 

2.  Other  (Specify)  • 

3.  other  (Specify) 

4.  Chg.  per  Person  (Unit)  for  ftsm  1 
4.  Chg.  per  Person  (Unit)  for  Item  2 
6.  Chg.  per  Person  (UnR)  for  Item  3 


Offldai  Use  Only 


Annual  Expanse 


HUD 


C.  Food  Service 


1.  PayioH 

Number  of  cooks  _ 

xsaiary  S _ 

Number  of  waitresses  _ 

xsaiary  S _ 

Number  of  helpers  _ 

xsaiary  S _ 

2.  Food  Cost 

3.  Supplies 

4.  Dinfog  Room  Furniture  Exp. 

a.  Repl.  Res:  10%  X 

Equip.  Cost  S _ 

b.  Int;  on  Inv: _ ^% 

Int  Rate  x  Cost  S _ 

c.  Maintenance  arxl  Repairs 

5.  Other  (Specify) 

6.  Other  (Specify) 

7.  Total  Food  Service  Expertse 

8.  Average  No.  of  Persons  Serviced  __i_ 

9.  Proposed  Charger  per  Parson  per  Monfo 

10.  No.  of  Meats  per  Person  per  Day _ 


D.  Maid  Servioo 


1.  PayroB 

Number  of  maids  _ 

X  salary  $ _ 

2.  Supplies 

3.  Other  (Specify) 

4.  Other  (Specify) 

5.  Total  Maid  Service 

6.  Average  Number  of  Units 

Using  Senrioe  _ 

7.  Proposed  Charge  per  Unit  per  Month 


H.  Remarks  A  Slgitatures 

Warning;  HUDwillprosecutefaiseciaimsartdstatements.  Conviction  nwy  result  in  criminal  and/or  dvR  penalties.  (18U.S.C.  1001,1010, 1012;  31  U.S.C.  3729, 3802) 
The  above  estimates  in  ’Sponsor”  colunm  for  Sections  C  through  G  represent  estimates  of  focome  and  expense  in  nott-aheNer  budgets. 


signed  .  Dare 

□  spon  tor,  O  Mortgagor,  O  Borrower,  FI  Owner 


Valuation  Processor  Date  Reviewer  Date 


Replaces  FHA  2013-E 
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Pubicr«poiengburd«nfcfthbcol»ctk>noflntonnattonitwtlm«tBdlo«v9fage8.0hour»pefrasponse.inc<ud>iflthetlin»fafiw>«i<irin9lnslruc<ton8.8aafChhige^  " 
drta»ouro«6.fl^h9ringandrnalntiinln9»>»dat»n>»d>d,«fK<c(Miipl>ttngandfav>awtngthecolectlono<ln>Dfmalion.  Sand  conmantsrsgarding  this  buntonastimaie 
orsnyothsraspactoftwcoloctionotintefmrtton.  Indudkig  suggastions  for  raduc^ngdtisburdan,  Id  twRaportsManagsmatWOWcsf,  Office  o<  Information  Poicies 
and  SysiBms,U.S.E)apaflmento<Housinfl  and  Urban  Dawetopmant,Waahli^ten.  D.C.  20410-3600 and  totha OMce  of  Manasamantand  Budget  Paperwork  Raduclion 
Project  (2502-0232),  Washington.  D.C.  20503.  Do  not  aand  this  complelBd  form  to  either  of  the  aboyaaddrassaes. _ 


Instructions 

Oanaral 

Form  HUD-92013E  must  accompany  form  HUD-e2013.  AppBcatlorr-Project 
Mortgage  Insurance,  for  each  projM  Mended  to  provide  hou^  for  the  aid^ 
orthedisaMed. 

PreparMion  of  the  forms  HUD-82013attdHUD-92013EmustaeparMBthebudget 
torahetter  (and  utlities  included  in  the  rant)  kom  other  budgets  concerned  with 
supplying  services  other  than  sheNar,  such  as  food  sarvios,  main  sarvica, 
program  and  recreation  service,  ranted  fumiturs.  and  any  other  nort-shaMar 
aarvioes  which  may  be  planned.  The  nor>-sheller  budgM  concerned  with 
supplying  food,  furniture,  maid  sarvica,  and  other  personal  senrioas  are  shown  on 
twformHUD-02013E. 

Al  norvsheltsr  services  and  amenities  offered  with  a  charge  to  the  tenant  and  as 
a  condition  of  occupancy  must  be  identified  on  this  form  Special  drcumstancas 
regarding  items  to  be  included  in  an  amenity  package  such  as  additional  charges 
tor  addHional  persons  that  cannot  be  readily  shown  on  Ms  form  must  be  explain 
on  an  adderxlum  sheet  to  foe  form  HUD-92013E. 

Form  HUD-92013E  must  accompany  all  requests  for  teasfoility  analysis,  condi- 
icnal  and  Arm  commitments. 

Definitions 

An  elderly  person  is  defined  as  one  who  is  age  62  or  over.  A  disabled  person  is 
one  whose  impairment  (a)  is  expected  to  be  of  continued  and  indefinits  duration: 
(b)  substanti^  impedes  his  abBty  to  five  indepertdsntty;  artd  (c)  is  such  that  his 
ability  to  five  independentty  could  be  improved  by  more  suitable  housing.  (See 
appropriate  program  rsguMons  tor  more  dotaied  definitions.) 

Cortgregate  Housing  is  designed  for  persoTB,  normafiy  wefi  and  ambulatory,  who 
prefer  residential  aooommodatiorrs  but  need  some  assistartce  in  day-to-day 
•ving.  While  not  a  nursing  or  medical  facility,  it  offers  services  that  protect 
residents  and  provide  for  foeir  rteeds. 

Congregate  housing  projects  have  a  cental  dining  room  generally  serving  three 
meals  a  day,  with  emergency  room  service  avaMabie.  There  are  comnxrn  areas 
tor  lourtges,  recreation,  special  actwities;  hmttad  housekeeping  artd  laundry 
services  may  be  provided.  Some  projects  have  an  infirmaty  «dth  personnel 
qualified  to  control  and  administBr  medications. 

Instruction* . 

Projects  havtog  congregate  dtwrg  facilities  with  only  Wtchertettes  in  foe  fiving 
units,  are  checked  in  the  box  marked 'Congregate.*  Projects  having  no  congre¬ 
gate  dinirrg  facilities,  but  having  ful  sized  Kitchens  in  foe  Nvng  units  are  checked 
in  foe  box  marked  *NorvCorrgrBgats.' Projects  havirtg  congregate  dining  fadMes 
and  having  some  living  units  with  complete  sized  kitchers ,  are  checked  in  the  box 
marked,  “Mixed* 

Section  A.  Nort-Rent  Cortgregate  Living  Space  Areas 

ErSer  the  rret  area,  in  square  feet,  tor  various  kirxfs  of  fwtvrerk  congregate  livirtg 
space  shown,  such  as,  congregate  kitchen  arrd  dMng,  lobbies,  commurWty 
rooms,  hobby  shop,  infimtaries,  or  other  norwentad  convnon  btkidings  area. 
When  plans  are  available,  these  net  areas  should  be  calcuiated  from  the  plans. 
Cortgregate  dirtirtg  tadUties  should  be  large  ertough  to  serve  the  probable  total 
number  of  dirters  within  a  sirtgie  meal  period ,  but  not  rtecessarily  at  a  single  sitting 
The  number  of  dirters  shall  be  estimated  to  indude  aH  of  the  occupants  of  the  units 
havirtg  kitchenettes  only,  plus  a  reasortable  portion  of  foe  occupants  of  units  with 
full  Idtchens. 


Section  B.  Project  Cctnpoeilion 

For  each  number  of  bedrooms  enter  in  Column  2  foe  total  number  of  units.  In 
Column  3,  enter  foe  number  of  units  with  oompMe  kMcherts.  In  Column  4.  enter 
foe  number  of  units  with  Mtchenettes  only. 

Nort-SheNer  Inoome  and  Expense  Budgets. 

Sections  C  through  G  contain  budgets  of  income  artd  axpertse  tor  furnishing 
various  norvshelter  services.  The  sponsor  enters  his  estimates  of  items  of  income 
arxf  expense  for  each  budget  in  foe  column  headed  “Sponsor,*  thus  using  form 
HUD-92013E  as  a  supplemental  appRcation  form.  Subsequently,  copies  of  the 
same  form  «4li  be  used  as  a  prooessfog  form,  with  HUD  persorwrel  entering 
.estimates  In  the  Column  headed,  “HUD.* 

Section  C.  Food  Service:  Annual  Experteee. 

Line  C>1-  Estimate  the  number  of  cooks  times  foe  average  annual  salary.  The 
number  of  waikeeses.  artd  other  employees  needed  to  operate  the  dining  room 
are  also  estimalBd  to  arrive  at  payrofi,  Mluding  payrol  tax.  When  the  food  service 
operafion  is  large  or  complex,  a  detaled  expiation  of  kinds  of  staff .  numbers  of 
employees,  rates  of  pay,  payrofi  tax,  and  total  payrolt  for  food  service,  should  be 
shown  in  an  attachment  The  arvMial  food  cost  artd  cost  of  supplies  is  also  entered . 
Une  C-4a.-Oining  room  furniture  expense  includes  an  artnual  reserve  for 
replacement  of  dWng  room  furniture  artd  equipmerttEstimatB  the  replacement 
reserve  by  muMpiying  fumMure  cost  by  10%. 

Line  C-4b  Rotum  on  investmsnl  in  dining  room  furniture  and  equipment  is 
estimated  by  mulliplying  the  furniture  cost  ^  the  market  kilBrest  rats  for  similar 
investmerTts. 

Lltte(>4o-Enter  foe  estimated  anrtualafiowance  for  marntertanoe  and  repairs  to 
foe  furniture. 

Line  G-7-Show  foe  total  artnual  food  service  expense.  , 

Line  OS-Estimate  foe  probable  number  of  tenants  customarily  usktg  the 
cortgregate  dating  facility. 

Line  C-*-Enter  the  proposed  charge  per  person  per  monfo  tor  food  service.  This 
charge  should  be  sufficient  to  provide  an  anrtual  income  at  least  3%  more  than  foe 
total  food  service  expertse  estimated  in  Lirte  C-7.  If  a  food  service  cortcessionaire 
is  corttemplated,  foe  proposed  temts  of  the  cortoession  shaR  be  compietely 
explained  in  an  attachment 

Line  C-IO-Ertter  the  number  of  meals  per  person  per  day  covered  by  foe 
proposed  food  service  charge. 

SersMon  D.  Maid  Service:  Artnual  Expense. 

Line  D>1-Entsr  the  number  of  mains  multiplied  by  the  average  annual  salary  to 
result  in  anrtual  payrol. 

Line  D4-Enlar  foe  anrtual  expense  for  cleaning  supplies. 

Urte  D-3  and  4-lf  dean  sheets  are  to  be  provided  as  part  of  this  service,  the  word 
“Laundry*  is  entered  after  “other*  followed  by  the  artnual  amount  of  this  expense. 
Enter  other  expertses  of  supplyirtg  maid  service. 

Line  D-5-Enter  the  sum  of  Lines  D-1  forough  D-4.  This  represents  total  maid 
service  expense. 

Line  0-6-Enter  foe  estimated  number  of  units  using  this  service. 

Urte  D>7-Enter  foe  proposed  charge  per  urtitto  cover  this  service. 
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8»cMon  E.  HMMti  SwvIm:  Anmnl  Exp«iw«. 

Ut*  E-I-Entw  th»  antidpaM  numbar  of  nuraaa  naadad  Mmae  tM  avanga 
aaiiay  including  payrol  tax.  Htta  haallh  aarvloa  oparaton  ia  laiga  or  oomplax,  dM 
aponsor  ahould  submit  a  mora  datticd  aalmala  a*  haalih  aarvioa  payrol  in  an 
attar  hnrant 

Um  E-2-Equipmanl  ocpanaaa  indudea  an  annual  raaaivB  tor  ropiacamani  of 
bada  and  olhar  furniture  and  aquipmant  in  Via  Mrtnaiy. 

Una  E4-  Eatinmta  the  raplaoamant  raaarva  by  nwitfplying  aquipmant  coat  by 
10%. 

Una  E-2b-Ra(um  on  inveatmant  in  aquipmant  ia  eatimalBd  by  muMplying  the 
fumilura  coat  by  tie  market  inlaraat  rale  for  aimHar  invastmants. 

Una  E-ao-Enlar  tie  aatmalad  annual  allowanca  for  mafotananca  and  rapaira  to 
tw  equipment 

Una  E*3, 4, 8,  and  6-Enter  tie  annual  amounts  to  be  expanded  for  medical 
aupplias,  utWes.  laundry  or  iinan  aanrice,  and  otiar  expenaea  of  tie  healti 
aarvioe  fadHty. 

Una  E—Erttar  tw  aum  of  kriea  E-1  tvough  E-6.  Tliia  raprasante  total  haalti 
aarvioa  axpanaa. 

Lbw  E^  Enter  tw  number  of  bads  in  tw  infiimary. 

Una  E4-Enter  tw  average  numbar  of  patents  in  tw  infirmary. 

Ltea  E*8-Enter  tw  proposed  cfiarge  per  patent  or  par  person.  Indicate  metiod 
of  payment 


Saotton  F.  FumNuia  in  Uefng  UnNa. 

LiwF-l-Indicatetw  amount  of  total  a  rwiualpaymante  to  twiaaaing  company 
atwn  fumilura  tor  aoma  or  al  of  tw  fiving  unlla  is  oblalnad  by  tw  mortgagor  byr 
laaatng  it 


Uw  F-ea-Tba  rantng  of  feimHura  by  tenant  muat  be  opfianal  and  not  a  condMon 
of  occupancy.  For  twaa  unite  to  wNditwpra^  owns  tw  fumilura.  fumilura 
aapanaa  includes  an  annual  raaarva  tor  raptaoemant  of  Hvteg  untt  furattura. 
Estmaia  tw  raplaoamanl  raaarva  by  rmdfiplying  tomilura  coal  by  10%, 

UnaF-ab  Ralum  on  bivestewnt  to  fumilura  la  aatmated  by  multplyinglumitura 
coat  by  tw  market  telaraat  rala  for  abnfiar  bwasbiwnte. 

LbieF-a-Entertwaatmaintl  annual  aloteanca  tor  maimananoa  and  rapaira  to 
twIumMure. 

Una  FO-Enlar  tw  Total  Fumilura  Expanse. 

UnaFI  byficatetw  number  of  unite  fumiafwd  by  tw  mortgagor. 

Una  F-8-Enter  tw  proposed  cfiarge  par  unit  par  monti  to  cowar  tw  lumNura 
-axpanaa. 

8#cbofi  Q.  OttMT  Noiv^IisIIm’  SwvIom 

Una  0>1-Enlsr  tw  salarias  of  parsons  smployad  to  tomiah  guidanoe  and 
lacraation  during  tw  laisurs  tma  of  tw  rasidenrs  occupancy  in  tw  project 

Unaa  0-2  and  O-4-Enter  tw  amounte  oowaring  any  otwr  aarvios  or  fadtty 
Indudad  in  tw  proposal  twtwouldcontibutetotwfwalti.  comfort  and  recreation 
of  aldarly  persons,  and  specify. 

UiwaO-4.Sand6  Ditertwcfiargosparparaonorunittortwiaapoctvoaarvica 
of  facility. 

Sactton  K  namattea  and  8lgiw<uiaa 

Sat  Explanatory. 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Department  of  Housing 
and  Urtian  Development 
Office  of  Ethics 


EXHIBIT  6 


ej/s//e 

OMB  Approve  No.  25350101  (exp.  ^ 


bwInieVom.  (SmPuMc  Reporting  Statement  and  Priva^  Act  Statement  and  delaitod  instructions  on  page  4.)  _ 

Part  I  Applicant/Recipient  information  Indicate  whether  this  Is  an  Initial  Report  Q  or  an  Update  Report 


1.  ApplicanVRectpient  Name,  Address,  and  Phone  (indude  area  code)  Social  SecuriW  Number  or 

Em^yerlD  Number 


2.  Project  Assisted/  to  be  Assisted  (Project/Aclivlty  name  and/or  number  and  its  location  by  Street  address.  City,  and  State) 


3.  Assistance  Requested/Received 


4.  HUD  Program 


5.  Amount  Requested/Received 

$ 


Part  II.  Threshold  Detenninations  >-  Applicants  Only 

1 .  Are  you  requesting  HUD  assistance  for  a  specific  project  or  activity,  as  provided  by  24  CFR  Part  1 2,  Subpart 
C,  and  have  you  received,  or  can  you  reasonably  expect  to  receive,  an  aggregate  armunt  of  all  forms  of  covered 
assistance  from  HUD,  States,  and  units  of  general  local  government,  in  excess  of  $200,000  during  the  Federal 
fiscal  year  (October  1  through  September  30)  in  which  the  application  is  submitted? 

If  Yes,  you  must  complete  the  remainder  of  this  report. 

If  No,  you  must  sign  the  certification  below  and  answer  the  next  question. 

I  hereby  certify  that  this  information  is  true.  (Signature)  . 

2.  Is  this  application  for  a  specific  housing  project  that  involves  other  government  assistance? 

If  Yes,  you  must  complete  the  remainder  of  this  report. 

If  No,  you  must  sign  this  certificatioti. 

I  hereby  certify  that  this  information  is  true.  (Signature) _ '  _ 

If  your  answers  to  both  questions  are  No,  you  do  not  need  to  complete  Parts  III,  IV,  or  V,  but  you  must  sign  the 
certitication  at  the  end  of  the  report. 


Part  III.  Other  Governtbent  Assistance  ProvkJed/Reauested 


□  yos 


i~~i  Yes 


Is  there  other  government  assistance  that  is  reportable  in  this  Part  and  in  Part  V,  but  that  is  reported  only  in  Part  V?  |  |Yes 


If  there  is  no  other  government  assistance,  you  must  certify  that  this  information  is  true. 

I  hereby  certify  that  this  information  is  true.  (Signature) _ 
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Part  IV.  Interested  Parties 


Alphabetical  list  of  persons  with  a  raportabto  financW 

Merest  in  the  pro^  or  aclivfty 

(for  indviduals,  the  last  name  first) 


Social  Security  Number  or 
Employee  10  Number 


Type  of  Participation 
in  ProJecVAcINity 


If  there  are  no  persons  with  a  reportable  financial  interest,  you  must  certify  that  this  information  is  true. 

I  hereby  certify  that  this  informatton  is  true.  (Signature) _ 
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Part  V.  Report  on  Expected  Sources  and  Uses  of  Funds 

Source 


i 


If  there  are  no  sources  of  funds,  you  must  certify  that  this  information  is  true. 

I  hereby  certify  that  this  information  is  true.  (Signature)  Date 

Use 


if  there  are  no  uses  of  funds,  you  must  certify  that  this  information  is  true. 

i  hereby  certify  that  this  information  is  true.  (Signature) _  Date 

Certification 


Wamirtg:  If  you  Knowingly  make  a  false  statement  on  this  form,  you  may  be  subject  to  civil  or  criminal  penalties  under  Section  1001  of  Titie  18 
of  the  United  States  Code.  In  addition,  any  person  who  knowingly  and  materially  violates  any  required  disclosure  of  information,  including  intentional 
non-disclosure,  is  subject  to  civil  money  penalty  not  to  exceed  $10,000  for  each  violation. 


I  certify  that  this  information  is  true  and 
Signature 


e 


Data 
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PubHcr»poftliM>burd«nfc)f  this  coltectkxi  of  InfemMtfkxi  Is  >»tltnatBdloavBfag9  2.5houre  per  re5pon8e.lndudfe<9lheatw  ter  wvlwiiringinstruceons.  searching 
data  sources,  gathering  and  maintaining  the  data  needed,  srtd  completing  and  raviewinglhsootoclion  of  intermation.  Send  comments  regarding  Ms  burden  asjmaie 
or  any  other  aspect  of  this  collection  of  information,  including  suggestions  ter  reducing  this  burden,  to  the  Reports  Management  Officer,  Office  of  Intormalion  PoMes 
and  Systems,  U.S.  Deparbnentof  Housing  and  Urban  Development,  Washington,  D.C.  204 10-3600  and  to  the  Office  of  Msragement  and  Budget,  Paperwork  Reduction 
Project  (2535-0101),  Washington,  D.C.  20503.  Do  not  sertd  this  completed  term  to  either  of  these  addressees. 

Pitvaoy  Ael  StstomenL  Except  tor  Social  Security  Numbers  (SSNs)  and  Employer  IdentHication  Numbers  (EINs),  the  Department  of  Housirtg  arxl  Urban  Development 
(HUD)  is  authorized  to  colect  al  the  information  required  by  this  tomi  under  section  102  of  the  Department  of  Housing  arte  Urban  Devetopment  Reform  Act  of  1989, 
42  U.S.C.  3531.  Disclosure  of  SSNs  and  EINs  Is  optional.  The  SSN  or  EIN  is  used  as  a  unique  identifier.  The  information  you  provida  wi  enable  HUD  to  cany  out 
Ns  responsiblltiss  under  Sections  102(b),  (c),  and  (d)  of  toe  Deparlmentof  Housing  and  Urban  Development  Reform  Act  of  1969,  Pub.  L 101-235,  approved  December 
15,1989.  These  provisions  wi  help  ensure  greater  accountability  and  integrity  in  the  provision  of  certain  types  of  assistance  administered  by  HUD.  They  wi  also  help 
ensure  that  HUD  assistance  tor  a  specific  housing  project  under  Section  ia2(d)  is  not  more  than  is  necessary  to  make  the  project  feasible  after  taking  account  of  other 
government  assistartce.  HUD  wi  make  available  to  the  public  al  applicant  disdosure  reports  for  live  years  in  the  case  of  appications  for  competitivaasaietanoa,  and 
tor  generaly  three  years  in  the  case  of  other  appications.  Update  reports  wil  be  made  available  along  with  the  dtociosura  reports,  but  in  no  case  for  a  period  generaly 
lees  than  three  years.  Al  reports,  both  Initial  reports  and  update  reports,  wi  be  made  avalable  In  accordartce  with  the  Freedom  of  InformattonAct  (5  U.S.C.  §552)  and 
HUD‘simplementingregulationsat24CFRPart15.  HUDwi  use  the  information  in  evaluating  individual  assistance  applcalions  and  In  performing  interTtaladminisbative 
analyses  to  assist  in  the  management  of  specilic  HUD  programs.  The  information  wi  also  be  used  in  maMng  the  determination  under  Section  102(d)  whether  HUD 
sssistance  for  a  spedfic  housing  project  is  more  than  is  necessary  to  make  the  project  feasible  after  taking  account  of  other  government  assistance.  You  must  provide 
al  the  required  information.  Failure  to  provide  any  requM  information  may  delay  the  processing  ofyourapplcation,artd  may  resuN  in  sartcttons  and  penalties,  irtctodtog 
imposition  of  the  administrative  and  dvM  money  penalties  specWed  under  24  CFR  §12.34. 

Note:  This  form  ortly  covers  assistartoe  made  avalable  by  the  Department  States  arte  units  of  general  local  government  that  carry  out  resportsiblities  under  Sectiors 
102(b)  and  (c)  of  the  Reform  Act  must  develop  their  own  procedures  for  complying  with  the  Act. 


instruction*  (See  Note  1  on  last  page.) 

I.  Overview.  Subpart  C  of  24  CFR  Part  12  provides  for  (1)  initial 
reports  from  applicants  for  HUO  assistance  and  (2)  update  reports 
from  recipients  of  HUD  assistance.  An  overview  of  these  require¬ 
ments  follows. 

A.  Applicant  disclosure  (initial)  reports:  General.  All  applicants 
for  assistance  from  HUD  for  a  specific  project  or  activity  must  make 
a  number  of  disclosures,  If  the  applicant  meets  a  dollar  threshold  for 
the  receipt  of  covered  assistance  during  the  fiscal  year  in  which  the 
application  is  submitted.  The  applicant  must  also  make  the  disclo¬ 
sures  If  it  requests  assistance  from  HUD  for  a  specific  housing  project 
that  involves  assistance  from  other  governmental  sources. 
Applicants  subject  to  Subpart  C  must  make  the  following  disclosures: 

Assistance  from  other  government  sources  in  connection  with 
the  project. 

The  financial  interests  of  persons  in  the  project. 

The  sources  of  funds  to  be  made  available  for  the  project,  and 
The  uses  to  which  the  funds  are  to  be  pul 

B.  Update  reports:  General.  All  recipients  of  covered  assistance 
must  submit  update  reports  to  the  Department  to  reflect  substantial 
changes  to  the  initial  applicant  disclosure  reports. 

C.  Applicant  disclosure  reports:  Specific  guidance.  The 
applicant  must  complete  all  parts  of  this  disclosure  form  if  elthor  of  the 
following  two  circumstances  in  paragraph  1.  or  2.,  below,  applies: 

1  .a.  Nature  of  Assistance.  The  applicant  submits  an  application  for 
assistance  for  a  speciic  project  or  activity  (See  Note  2)  in  which: 

HUD  makes  assistance  available  to  a  recipient  for  a  specific 
project  or  activity;  or 

HUD  makes  assistance  available  to  an  entity  (otherthan  a  State 
or  a  unit  of  general  local  government),  such  as  a  public  housing 
agency  (PHA),  for  a  specific  project  or  activity,  where  the  application 
is  required  by  statute  or  regulation  to  be  submitted  to  HUD  for  any 
purpose;  and 

b.  Dollar  Threshold.  The  applicant  has  received,  or  can  reason¬ 
ably  expect  to  receive,  an  aggregate  amount  of  all  forms  of  assistance 
(See  Note  3)  from  HUD,  States,  and  units  of  general  local  govern¬ 
ment,  in  excess  of  $200,000  during  the  Federal  fiscal  year  (October 
1  through  September  30)  in  which  the  application  is  submitted.  (See 
Note  4) 


2.  The  applicant  submits  an  application  for  assistance  for  a  specific 
housing  project  that  involves  other  government  assistance.  (See 
Note  5)  Note:  There  is  no  dollar  threshold  for  this  criterion:  any 
other  government  assistance  triggers  the  requirement  (See  Note  6) 

If  the  Application  meets  neither  of  these  two  criteria,  the  applicant 
need  only  complete  Parts  I  and  II  of  this  report,  as  well  as  the 
certification  at  the  end  of  the  report  If  the  Application  meets  either 
of  these  criteria,  the  applicant  must  complete  the  entire  report 
The  applicant  disclosure  report  must  be  submitted  with  the  application 
for  the  assistance  involved. 

D.  Update  reports:  Specific  guidance.  Durtog  the  period  in  which 
an  s^ication  for  covered  assistance  is  pending,  or  In  which  the 
assistance  is  being  provided  (as  indicated  in  the  relevant  grant  or 
other  agreement),  the  applicant  must  make  the  following  additional 
disclosures: 

1 .  Any  information  that  should  have  been  ctisdosed  in  connection  with 
the  application,  but  that  was  omitted. 

2.  Any  information  that  would  have  been  subject  to  disclosure  in 
connection  with  the  application,  but  that  arose  at  a  later  time,  including 
information  concemhig  an  interested  party  that  now  meets  the 
applicable  disclosure  threshold  referred  to  in  Part  IV,  below. 

3.  For  changes  in  previously  disclosed  other  government  assistance: 
For  programs  administered  bythe  Assistant  Secretary  for  Commu¬ 
nity  Planning  and  Development,  any  change  in  other  government 
assistance  that  exceeds  the  amount  of  such  assistance  that  was 
previously  disclosed  by  $250,000  or  by  10  percent  of  the  assistance 
(whichever  is  lower). 

For  all  other  programs,  any  change  in  other  government  assis¬ 
tance  that  exceeds  the  amount  of  such  assistance  that  was  previously 
disclosed. 

4.  For  changes  in  previously  disclosed  financial  interests,  any  change 
in  ^e  amount  of  the  financial  interest  of  a  person  that  exceeds  the 
amount  of  the  previously  disclosed  interests  by  $50,000  or  by  10 
percent  of  such  interests  (whichever  is  lower). 
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5.  For  chartges  in  previously  disclosed  sources  or  uses  of  funds: 

a.  ForprogramsadministeredbytheAssistantSecretaryforCommi- 
nlty  Planning  and  Development: 

Any  change  in  a  source  of  funds  that  exceeds  the  anwunt  of  all 
previously  disclosed  sources  of  funds  by  $250,000  or  by  10  percent 
of  those  sources  (whichever  Is  lower);  and 

Any  change  in  a  use  of  funds  under  paragraph  (b)(1)(iii)  that 
exceeds  the  arrwunt  of  aH  previously  disclosed  uses  of  funds  by 
$250,000  or  by  10  percent  of  those  uses  (whichever  is  lower). 

b.  For  all  programs,  other  than  those  administered  by  the  Assistant 
Secretary  for  Community  Planning  and  Development: 

For  projects  receiving  atax  credit  under  Federal,  State,  or  local  law, 
any  change  in  a  source  of  funds  that  was  previously  disclosed. 

For  aH  other  projects,  any  change  in  a  source  of  funds  that  exceeds 
the  lower  of: 

The  amount  previously  disclosed  for  that  source  of  funds  by 
$250,000,  orby  1 0  percent  of  the  amount  previously  disclosed  forthat 
source,  whichever  is  lower;  or 

The  armunt  previously  disclosed  for  all  sources  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  armunt  previously  disclosed  for  all 
sources  of  fun^,  whichever  is  lower. 

c.  For  all  programs,  other  than  those  administered  by  the  Assistant 
Secretary  for  Community  Planning  and  Development: 

For  projects  receiving  atax  credit  under  Federal,  State,  or  local  law, 
any  change  in  a  use  of  funds  that  was  previously  disclosed. 

For  all  other  projects,  any  change  in  a  use  of  funds  that  exceeds 
the  lower  of: 

The  amount  previously  disclosed  for  that  use  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  armunt  previously  disclosed  for  that 
use,  whichever  is  lower;  or 

The  amount  previously  disclosed  for  all  uses  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previously  disclosed  for  all 
uses  of  funds,  whichever  is  lower. 

Note;  Update  reports  must  be  submitted  within  30  days  of  the  change 
requiring  the  update.  The  requirement  to  provide  update  reports  only 
apples  if  the  a^ication  for  the  underlying  assistance  was  submitted 
on  or  after  the  effective  date  of  Subpart  C. 

II.  Une-by>Line  Inatructlone. 

A.  Parti.  Applicant/Recipient  Information. 

All  applicants  for  HUD  assistance  specified  in  Section  I.C.1  .a.,  above, 
as  well  as  all  recipients  required  to  submit  an  update  report  under 
Section  I.D.,  above,  must  complete  the  information  required  by  Part 

I.  The  applicant/recipient  must  indicate  whether  the  disclosure  is  an 
initial  or  an  update  report.  Line-by-line  guidance  for  Part  I  foHows: 

1 .  Enter  the  full  narm,  address,  city.  State,  zip  code,  and  telephone 
number  (including  area  code)  of  the  appHcant/rec^nt.  Where  the 
applicant/recipient  is  an  individual,  the  last  narm,  first  name,  and 
middle  initial  must  be  entered.  Entry  of  the  applicant/recipient's  SSN 
or  EIN,  as  appropriate,  is  optional. 

2.  Applicants  enterthe  narm  and  f  uil  address  of  the  project  or  activity 
for  which  the  HUD  assistance  is  sought.  Recipients  enter  the  narm 
and  full  address  of  the  HUD-assisted  project  or  activity  to  which  the 
update  report  relates.  The  most  appropriate  government  identifying 
number  must  be  used  (e.g.,  RFP  No.;  IFB  No.;  grant  announcermnt 
No.;  or  contract,  grant,  or  loan  No.)  Include  prefixes. 

3.  Applicants  describe  the  HUD  assistance  referred  to  in  Section 
I.C.1. a.  that  is  being  requested.  Recipients  describe  the  HUD 
assistance  to  which  the  update  report  relates. 


4.  Applicants  enter  the  HUD  program  name  under  which  the  assis¬ 
tance  is  being  requested.  Recipients  enter  the  HUD  program  name 
under  which  the  assistance,  that  relates  to  the  update  report,  was 
provided. 

5.  Applicants  enter  the  armunt  of  HUD  assistance  that  is  being 
requested.  Recipients  enter  the  amount  of  HUD  assistance  that  has 
been  provided  and  to  which  the  update  report  relates.  The  armunts 
are  those  stated  in  the  application  or  award  docurmntation.  NOTE: 
In  the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
period  of  time  (such  as  project-based  assistance  under  section  8  of 
the  United  States  Housing  Act  of  1 937),  the  amount  of  assistance  to 
be  reported  includes  aH  armunts  that  are  to  be  provided  over  the  term 
of  the  contract,  irrespective  of  when  they  are  to  be  received. 

Note:  In  the  case  of  Mortgage  Insurance  under  24  CFR  Subtitle  B, 
Chapter  II,  the  mortgagor  is  responsible  for  making  the  applicant 
disclosures,  and  the  rmrtgagee  is  responsible  for  furnishing  the 
mortgagor's  disclosures  to  the  Department.  Update  reports  must  be 
.submitted  directly  to  HUD  by  the  rmrtgagor. 

Note:  In  the  case  of  the  Project-Based  Certificate  program  under  24 
CFR  Part  882,  Subpart  G,  the  owner  is  responsible  for  making  the 
applicant  disclosures,  and  the  PHA  is  responsible  for  furnishing  the 
owner's  disclosures  to  HUD.  Update  reports  must  be  submitted 
through  the  PHA  by  the  owner. 

B.  Part  II.  Thraehold  Determinationa  —  Applicants  Only 

Part  II  contains  information  to  help  the  applicant  determine  whether 
the  remainder  of  the  form  must  be  coni^eted.  Recipients  filing 
Update  Reports  should  iwt  complete  this  Part. 

1 .  The  first  question  asks  whether  the  applicant  rmets  the  Nature  of 
Assistance  and  DoHar  Threshold  requirements  set  forth  in  Section 

1. C.1 .  above. 

If  the  answer  is  Yes,  the  applicant  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  applicant  to  certify  that 
Its  response  is  correct,  and  to  conrplete  the  next  question. 

2.  The  second  question  asks  whether  the  application  is  for  a  specific 
housing  project  that  involves  other  government  assistance,  as  de¬ 
scribed  in  Section  I.C.2.  above. 

If  the  answer  is  Yes,  the  applicant  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  applicant  to  certify  that 
Its  response  is  correct. 

If  the  answer  to  both  questionsi  and  2  is  No,  the  applicant  need  not 
complete  Parts  III,  IV,  or  V  of  the  report,  but  must  sign  the  certification 
at  the  end  of  the  form. 

C.  Part  III.  Other  Government  Aaaistance. 

This  Part  is  to  be  completed  by  both  applicants  filing  applicant 
disclosure  reports  and  recipients  filing  update  reports.  Applicants 
must  report  any  other  government  assistance  involved  in  the  project 
or  activity  for  which  assistance  is  sought.  Recipients  must  report  any 
other  government  assistance  involved  in  the  project  or  activity,  to  the 
extent  required  under  Section  I.D.I.,  2.,  or  3.,  above. 

Other  government  assistance  is  defined  in  note  5  on  the  last  page.  For 
purposes  of  this  definition,  other  government  assistance  is  expected 
to  be  made  available  if,  based  on  an  assessment  of  all  the  circum¬ 
stances  involved,  there  are  reasonable  grounds  to  anticipate  that  the 
assistance  will  be  forthcoming. 

Both  applicant  and  recipient  disclosures  must  include  all  other 
government  assistance  involved  with  the  HUD  assistance,  as  well  as 
any  other  government  assistance  that  was  made  available  before  the 
request,  but  that  has  continuing  vitality  at  the  time  of  the  request. 
Examples  of  this  latter  category  include  tax  aedits  that  provide  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues 
to  benefit  the  project  at  the  time  of  the  assistance  request 
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The  following  information  must  be  provided: 

1.  Enter  the  name  and  address,  city,  State,  and  zip  code  of  the 
government  agency  making  the  assistance  available.  Include  at  least 
one  organizational  level  below  the  agency  name.  For  example,  U.S. 
Department  of  Transportation,  U.S.  Coast  Guard;  Department  of 
Safety,  Highway  Patrol. 

2.  Enter  the  program  name  and  any  relevant  identifying  numbers,  or 
other  means  of  identification,  for  the  other  government  assistance. 

3.  State  the  type  of  other  government  assistance  (e.g.,  loan,  grant, 
loan  insurance). 

4.  Enter  the  dollar  amount  of  the  other  government  assist^mce  that 
is,  or  is  expected  to  be,  made  available  with  respect  to  the  project  or 
activities  for  which  the  HUD  assistance  is  sought  (applicants)  or  has 
been  provided  (recipients). 

If  the  applicant  has  no  other  government  assistance  to  disclose,  it 
must  certify  that  this  assertion  is  correct. 

To  avoid  duplication,  if  there  is  other  government  assistance  under 
this  Part  and  Part  V,  the  applicant/recipient  should  check  the  appro¬ 
priate  box  in  this  Part  and  list  the  infonnatbn  in  Part  V,  clearly 
designating  which  sources  are  other  government  assistance. 

D.  Part  IV.  Ihterestad  Parties. 

This  Part  is  to  be  corrpieted  by  both  applicants  filing  applicant 
disclosure  reports  and  r^pients  filing  update  reports. 

Applicants  must  provide  information  on; 

(1)  All  developers,  contractors,  or  consultants  involved  in  the  appli¬ 
cation  for  the  assistance  or  in  the  planning,  development,  or  implem¬ 
entation  of  the  project  or  activity  and 

(2)  any  other  person  who  has  a  financial  interest  in  the  project  or 
activity  for  which  the  assistance  is  sought  that  exceeds  $50,000  or  1 0 
percent  of  the  assistance  (whichever  is  lower). 

Recipients  must  make  the  additional  disclosures  refferred  to  in 
Section  I.D.1.,2.,  or  4,  above. 

Note:  A  financial  interest  means  any  financial  involvement  in  the 
project  or  activity,  including  (but  not  limited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  interest  in  the  project  or  activity, 
shares  in  any  profit  on  resale  or  any  distribution  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receives  compensation  for 
any  goods  or  services  provided  in  connection  with  the  project  or 
activity.  Residency  of  an  individual  in  housing  for  which  assistance  is 
being  sought  is  not,  by  itself,  considered  a  covered  financial  interest 
The  information  required  below  must  be  provided. 

1.  Enter  the  full  names  and  addresses  of  all  persons  referred  to  in 
paragraph  (1 )  or  (2)  of  this  Part.  If  the  person  is  an  entity,  the  listing 
must  include  the  full  name  of  each  officer,  director,  and  principal 
stockholder  of  the  entity.  All  names  must  be  listed  alphabetically,  and 
the  names  of  individuals  must  be  shown  with  their  last  names  first. 

2.  Entry  of  the  Social  Security  Number  (SSN)  or  Employee  Identifi¬ 
cation  Nurrtjer  (EIN),  as  appropriate,  for  each  person  listed  is 
optional. 

3.  Enter  the  type  of  participation  in  the  project  or  activity  for  each 
person  listed;  i.e.,  the  person’s  specific  role  in  the  project  (e.g., 
contractor,  consultant,  planner,  investor). 

4.  Enter  the  financial  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and 
as  a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

if  the  applicant  has  no  persons  with  financial  interests  to  disclose,  it 
must  certify  that  this  assertion  is  correct. 


5.  Party.  Report  on  Sources  and  Uses  of  Funde.This  Part  Is  to  be 
completed  by  both  applicants  filing  applicant  disclosure  reports  and 
recipients  fHing  update  reports. 

The  applicant  disclosure  report  must  specify  all  expected  sources  of 
funds — both  from  HUD  and  from  any  other  source —that  have  been, 
or  are  to  be,  ntade  available  for  the  project  or  activity.  Non-HUD 
sources  of  funds  typically  HXdude  (but  are  not  limited  to)  other 
government  assistance  referred  to  in  Part  III,  equity,  and  amounts 
from  foundations  and  private  contrtxitions.  The  report  must  also 
specify  all  expected  uses  to  which  funds  are  to  be  put  All  sources  and 
uses  of  funds  must  be  listed,  if,  based  on  an  assessment  of  all  the 
circumstances  involved,  there  are  reasonable  grounds  to  anticipate 
that  the  source  or  use  will  be  forthcoming. 

Note  that  If  any  of  the  sourceAise  information  required  by  this  report 
has  been  provided  elsewhere  in  this  application  package,  the  a^i- 
cant  need  not  repeat  the  information,  but  need  only  refer  to  the  form 
and  location  to  incorporate  it  into  this  report  (It  is  Ikely  that  some  of 
-the  information  required  by  this  report  has  been  provided  on  SF 424A, 
and  on  various  bi^et  forms  accompanying  the  application.)  If  this 
report  requires  information  beyond  that  provided  elsewhere  in  the 
application  package,  the  applicant  must  include  in  this  report  ail  the 
additional  information  required. 

Recipients  must  submit  an  update  report  for  any  change  in  previously 
disclosed  sources  and  uses  of  furuls  as  provided  in  Section  I.D.5., 
above. 

General  Instructions  —  sources  of  funds 
Each  reportable  source  of  funds  must  indicate: 
a  The  name  and  address,  city.  State,  and  zip  code  of  the  individual 
or  entity  making  the  assistance  available.  At  least  one  organizational 
level  below  the  agency  name  should  be  included.  For  example,  U.S. 
Department  of  Transportation,  U.S.  Coast  Guard;  Department  of 
Safety,  Highway  Patrol. 

b.  The  program  name  and  any  relevant  identifying  numbers,  or  other 
means  of  kfentificatfon,  for  the  assistance. 

c.  The  type  of  assistance  (e.g.,  loan,  grant,  loan  insurance). 
Specific  instructions  —  sources  of  funds. 

(1)  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Development  and  Re¬ 
search,  each  source  of  funds  must  indicate  the  total  arrwunt  of 
approved,  and  received;  arKf  must  be  Ksted  in  descending  order 
according  to  the  amount  irKlicated. 

(2)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commissioner,  Community  Planning  and 
Development,  and  Public  and  Indian  Housing,  each  source  of  funds 
must  indicate  the  total  amount  of  funds  involved,  and  must  be  listed 
in  descending  order  according  to  the  amount  indicated. 

(3)  If  Tax  Credits  are  involved,  the  report  must  indicate  all  syndication 
proceeds  and  equity  involved. 

General  instructions — uses  of  funds. 

Each  reportable  use  of  funds  must  clearly  identify  the  purpose  to 
which  they  are  to  be  put  Reasonable  aggregations  may  be  used, 
such  as  Total  structure'  to  indude  a  number  of  structural  costs,  such 
as  roof,  evevators,  exterior  masonry,  etc. 

Specific  instructions  ~  uses  of  funds. 

(1 )  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Development  and  Re¬ 
search,  each  use  of  funds  must  indicate  the  total  amount  of  funds 
involved;  must  be  broken  down  by  amount  committed,  budgeted,  and 
planned;  and  must  be  listed  in  descending  order  according  to  the 
amount  indicated. 
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Oi)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Corrwnissioner,  Convnunlty  Planning  and 
Development,  and  Public  and  Indian  Housing,  each  use  of  funds  must 
indicate  the  total  amount  of  funds  involved  and  must  be  Usted  in 
descending  order  according  to  the  amount  involved. 

OiO  If  any  program  administered  by  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner  is  involved,  the  report  must 
indicate  all  uses  paid  from  HUD  sources  and  other  sources,  including 
syndication  proceeds.  Uses  paid  should  include  the  following 
amounts. 

AMPO 

Architect's  fee  —  design 
Architect's  fee  —  supervision 
Bond  premium 
Builder's  general  overhead 
Builder's  profit 
Construction  interest 
Consultant  fee 
Contingency  Reserve 
Cost  certification  audit  fee 
FHA  examination  fee 
FHA  inspection  fee 
FHA  MIP 
Financing  fee 
FNMA /GNMA  fee 
General  requirements 
Insurance 

Legal  —  construction 
Legal  —  organization 
Other  fees 

Purchase  price  v 

Supplemental  management  fund 
Taxes 

TKIa  and  recording 
Operating  deficit  reserve 
Resident  initiative  fund 
Syndication  expenses 
Working  capital  reserve 
Total  land  irrprovement 
Total  structures 

Uses  paid  from  syndication  must  include  the  following  amounts; 

Additional  acquisition  price  and  expenses 

Bridge  loan  interest 

Development  fee 

Operating  deficit  reserve 

Resident  initiative  fund 

Syndication  expenses 

Working  capital  reserve 


Footnotes : 

1.  Al  citations  are  to  24  CFR  Part  12,  which  was  pubMshad  in  the  Federal 
Registor  on  March  14, 1BS1  at  56  Fed.  Rag.  11032. 

2.  A  list  of  the  covered  assistanoe  programs  can  twfourrd  at  24  CFR  §12.30,  or 
In  the  njles  or  administrative  instructions  governing  the  program  involved. 
Note;  The  1st  of  covered  pro(pams  will  t>a  updated  perodicafly. 

3.  AssistarKe  means  any  corwact,  grant,  loan,  oooperteive  agreement,  or  other 
form  of  aasistanoe,  Including  the  insurance  or  guarantee  of  a  loan  or 
mortgage,  that  Is  providad  wHh  respect  to  a  specific  project  or  activity  under 
a  program  administered  by  the  Department  The  term  does  not  include 
contracts,  such  as  procurements  contracts,  that  are  subject  to  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1). 

4.  See24CFR§§12.32(a)(2)and(3)fordeteledguidanoeonhowthsthreshold 
is  calculated. 

5.  'Othergovemmentassistanoe*isdelinedtoincludeanyloan,grantguaran- 
tee.  Insurance,  payment  rebate,  subsidy,  credit  tax  beriefit,  or  any  other  form 
of  direct  or  Indirect  assistance  from  the  Federal  government  (other  than  that 
requested  from  HUD  in  the  application),  a  State,  or  a  unit  of  general  local 
government  or  any  agency  or  instnjmentallty  thereof,  teat  to,  or  is  expected 
to  be  made,  avalable  with  respect  to  the  project  or  activities  for  which  the 
asstotarrce  to  sought. 

6.  For  further  guidance  on  Ws  criterion,  and  for  a  Kst  of  covered  programs,  see 
24  CFR  |1^50. 

7.  Forpurpos8SOfPart12,apersonmeansanindMdual(inciudingaconsultant 
lobbytot  or  lawyer);  corporation;  company;  association;  authority;  Arm;  part¬ 
nership ;  society ;  State,  unit  of  general  local  government  or  other  government 
entity,  or  agency  twreof  (induding  a  pubic  housing  agency);  Indian  tribe;  and 
any  other  organizteon  or  group  of  people. 
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Project  Data  On  Occupancy, 
Displacement  and  Real 
Property  Acquisition 


U.S.  Department  of  Houalng 
and  Urban  Development 
Office  of  Community  Planning 
and  Development 


Note;  TWs  information  (which  may  be  included  in  other  HUO  forms)  wit  assist  HUD  Community  Planning  and  Devetapmsnt  (CPO)  staff  in  reviewing  foe  application 
foraprojectatxi  In  determining  technical  assistaftce  needs  aftdmonterittgiequlrementetoenaureoomplance  with  foe  UnIfotmReloceBonAaalatettoe  and  Real  Property 
AcquisilionPolcies  Act  oft 970  (URA)  and  related  program  lequiiemants.  Al  projects  for  which  real  property  wM  be  acquired  (or  was  recently  aoquirad)  and  alpro|ecte 
involving  property  that  is  occupied  (or  was  recently  occupied)  must  be  reviewed,  whether  foe  occupants  are  required  to  relocate  permanently  or  have  been  noMad  that 
they  wff  be  permitted  to  remain  on-sNe.  Questions  about  the  URA  and  requests  tor  training  or  technical  assistarrce  should  be  addreaeed  to  the  HUD  CPD  Relocation/ 
Retety  Specialist  in  the  Field  Office  administering  the  URA  for  the  area  In  which  the  project  is  located. 

Qanaral  Project  Infomwtion 


1.  Applicant  Mams  and  Address  (Saoei,  CMy,  Stats  and  7.ip  code) 


2.  ProgranVPro|ect  No.,  Name  and  Address  (Steet,  CNy,  State  and  zip  code) 


3.  Has  site  control  been  secured?  |  |Yes  j  |No  If  Yes,  explain  how. 


Project  Occupancy  and  Relocation  (Oetermlne  occupancy  at  Sie  Sme  ol  submission  oi  appUcailon  or  date  site  IdenStisd,  N  later) 


No.  of  Units 
in  Property 

UniteO 

Owner 

ccupied 

Tenant 

Occupants  to 

Move  Permanently 

Occupants 

Total 

to  Remain 

No.  to  be  Temporarily 
Relocated 

4.  Residential 

5.  Noniesidential 

6.  Has  anyone  been  forced  to  move  from  foe  site  in  foe  past  12  months?-  Q^Yes  []^No  |  |  Unknown 


If  Yes,  explain. 


7.  Estlmdlad  cost  ol  relocation:  , 

$ 

B.  Source  ol  lurxting 

e.  Agency  administering  relocation 

10.  Contact  person  (Name) 

TeleptKxre  Number  (Include  an 

sacoda) 

1 1 .  Description  ol  relocation  experience 


AcquIsKion  of  Real  Property 

12.  Estimated  cost  ol  acquisition; 

13.  Source  of  tunding 

14.  Number  ol  parcels: 

$ 

Residential 

Noniesidential 

IS.  Name  ol  acquiring  entity: 

16.  Contact  Parson  (Name) 

Taleprione  Number  (Include  arsa  code) 

RemarKs. 


Completed  by:  (Name,  title  and  orgarrizaiion)  | 

Telephone  Number  (include  area  code) 

Date 

form  HUD-40087  (9/91) 

- 
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AppliciErtion  for  Federal 
As^stance 

EXHIBIT  9 

OMB  Approval  No.  034ab043 

2.DaiaSubinHlad 

Appawfn  ideniiar 

1.  Type  efSubmMon: 
AppSofltfofi 

AwippSodlofi 

3.  DaM  Raoelvad  by  State 

8Me  AppMcsion  Idenifier 

Q  Oonttnicllon 

Q  Non-Canabuclion 

n  Conatruoion 

Q  Non-Construclion 

4.  Oa»  neoeteed  by  Fadatai  Agency 

Federal  idenMta' 

5.  AppNcMil  IntafiiMlIon 


LagNName 

Organizational  Unit 

AddraM  (give  cliy,  county.  State,  and  zip  code); 

Name,  tslapfions  number,  and  lacsimlle  number  o(  tie  parson  to  be  contacted  on  matters 
InvoM^  Otis  appttcailon  (give  area  codes) 

6.  Employar  MenMtlcatlon  Number  (EM): 

7,  Type  ot  AppEcant:  (emar  appropriMa  lenar  In  box)  |  | 

A.  State  ’H.  Independent  School  Dial 

B.  County  1.  Stale  Controled  InstitLition  of  Higher  Learning 

C.  Munidpd  J.  Private  University 

D.  Towrahip  K.  Inctan  Tribe 

E.  bnarstBlB  L  bMlvidual 

F.  Mannunidpal  M.  Profit  Organization 

O.  SpeeW  District  N.  Ottier  (Specify): 

m-c 

a.  Type  el  ApptteaUen: 

Q  New  Q  ConUnualon  Q  Reviaton 

H  Ravlaion,  ontar  approprtala  latlarfa)  in  box(es):  Q 

A.  IncreeBe  Award  B.  Oecreese  Award  C.  Increase  Duration 

D.  Decrease  Duratton  OEier  (specify): 

9.  Name  ot  Federal  Aganey: 

10.  Catalog  el  Federal  Demaallc  Aeeletanee  Number; 

II.DeeertptIve  Title  el  Appllean<*ePfD|ect: 

i  1  l“l 

12.  Areas  Atlaclad  by  Pra|aet  (cities,  counties,  Statas,  etc.): 

13.  PrapoMd  Pro|«el: 


14.  Congranloml  DMrtcUof: 


stanDat* 


Ending  Dale 


a  Applicant 


b.  Piojact 


arFederW 

$  .00 

a.  Yes  This  praapplication/application  was  made  available  to  the  - 

State  Executive  Order  12372  Process  for  review  on: 

Date: 

b.  No  r~|  Program  Is  not  covered  by  E.0. 12372 

or  Q  Program  has  not  been  setocted  by  State  for  review. 

b.  Apptcam 

$  .00 

c.  State 

$  .00 

d.  Local 

$  .00 

17.  Is  the  AppHcant  Dolirtquera  on  Any  Federal  Debt? 

Q  Yes  If  *Yes,*  explain  below  or  attach  an  explanation  Q  No 

e.  Ottier 

$  .00 

1.  Program  Income 

O 

q 

40 

g.  Total 

$  .00 

1 8.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  application/preappiication  are  true  and  correct,  the  document  has  been  duly  authorized 
by  the  governing  body  of  the  applicant  and  the  applicant  will  comply  with  the  attached  assurances  if  the  assistemce  is  awarded. 


A  Typed  Name  at  Authorized  Representative 

b.  Title 

• 

c.  Teiaphorw  Number 

d.  Signature  ol  Authorized  Representative 

e.  Date  Signed 

Previous  Editions  Not  Usable 
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bistructions  for  the  SF-424 


Public  reporting  burden  tar  tils  ootoction  of  infonnation  is  MttmatBd  to  average  45  mirtutes  par  response,  including  the  lime  tor  raviaMringinstructortt,  searching  exising 
datesouroes.  gaiwring  arid  maintaining  toe  data  needed,  end  cotnpleling  arid  rewiewir>glheco»ec<on  of  intortnalion.  Send  cornttiatitsregardtog  this  burden  estimate 
or  any  other  aspect  of  this  ooiteclion  of  intormation ,  todudtog  suggestions  tor  reducing  this  burden  to  toe  OtOce  of  Management  and  Budget,  Papemrark  Reducbon  Project 
(0348-0043),  Washington,  D.C.  20503.  Please  do  not  return  your  completed  form  to  the  Office  of  Management  and  Budget;  sand  It  to  the  address  provided  by  the 
sponsoring  agency . 


This  is  a  standard  form  used  by  appiicants  as  a  required  facesheet  for  preappiications  and  appiications  siAfmiftad  for  Federal  assistance.  It  will 
be  used  by  Federal  agendas  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in  response 
to  executive  Order  1 2372  and  have  selected  the  program  to  be  induded  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's 
submission. 


Item  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  figency  (or  State  if  appli-, 
csible)  and  applicant's  control  number  (if  applicable). 

3.  State  use  only  (If  applicable). 

14.  If  this  application  is  to  continue  or  revise  an  existing  award,  enter 
present  Federal  identifier  number.  If  fora  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  adivity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  tetter(s)  in  the 
space(s)  provided: 

-  'New*  means  a  new  assistance  award. 

-  ‘Continuation*  means  an  extension  for  an  additional  funding 
budget  period  for  a  project  with  a  projected  completion  date. 

-  ‘Revision*  means  any  change  in  the  Federal  Government's 
financial  obligation  or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is  being  re¬ 
quested  with  this  application. 

1 0.  Use  the  Catalog  of  Federal  Domestic  Assistance  number  and  title 
of  the  program  under  which  assistance  is  requested. 

111.  Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
program  is  involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 


Item  Entry 

1 2.  List  only  the  largest  political  entries  affected  (e.g. .  State,  counties, 
cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any  District(s) 
affected  by  the  program  or  project 

15.  Amount  requested  or  to  be  contrtxjted  during  the  first  funding/ 
budget  perM  by  each  contributor.  Value  of  in-kind  contrkxitions 
should  be  included  on  appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award,  indtoate  only  the 
amount  of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts  are 
included,  show  breakdown  on  an  attached  sheet.  For  multipie 
program  funding,  use  totals  and  show  breakdown  using  same 
categories  as  Item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of  Contact 
(SPOC)  for  Federal  Executive  Order  1 2372to  determine  whether 
the  application  is  subject  to  the  State  intergovernmental  review 
process 

II 7.  This  question  applies  to  the  applicant  organization,  not  the  person 
who  signs  as  the  authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of  the  applicant.  A 
copy  of  the  governing  body's  authorization  for  you  to  sign  this 
application  as  official  representative  must  be  on  file  in  the 
a^icanrs  office.  (Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


Previous  Editions  Not  Usable 
Authorized  tor  Locd  Reproduction 
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Disclosure  of  Lobbying  Activities  exhibit  lo 

Compieta  this  form  to  disciose  lobbying  activities  pursucmt  to  31  U.S.C.  1352 
(Sm  leverM  skis  lor  lr»euctlof»  and  pubic  burden  dhdoeuta.) 


Approved  by  OMB 
0348-0046 


1.  TypeofFodatal AcMoe; 

□  a.  contract 

b.  grant 

c.  cooperative  agreement 

d.  loan 

a.  loan  guarantee 
f.  loan  insurance 


4.  Name  and  Addraaa  ot  WaporUng  EiitHy; 

I  [Prime  |  [Subawardee  Tier. 


2.  Statua  of  Fsdaral  Action: 

3.  Report  Type: 

1 — 1  A  bid/offer/appllcation 

1 — 1  A  initial  filing 

1 — 1  b.  initial  award 

1 — I  b.  material  change 

c.  post-award 

Far  Material  Change  Only: 

veer  ouarter 

date  of  last  racort 

8.  N  RaporSng  Entity  In  No.  4  la  Oubawartao,  aniar  Name  and  Addraaa  c4 


Oongraaalonal  Platrict,  i  Krwam: 


e.  Fadaial  DapartmanVAganoy: 


ConQraMioiMl  Disiricit  if  known! 


Ta  FotfOfVl  PfOQVMII  NOHM/DMOflptlOfl! 


a.  Fadatal  Action  Numbar,  if  known: 


CFDA  Numbar,  if  appicabie: 


9.  Award  Amount,  if  knowm: 
$ 


10a.  Nwna  and  Addraaa  of  Lobbying  Entity 
(K  indMdual,  last  name,  first  name.  Mi): 


b.  IndividualsParformlngSarvtoaaCincludingaddfessifiilfarentfromNo.lOa.) 
(last  name,  first  name.  Mi): 


11.  Amount  of  Payment  (check  al  that  apply): 

$ _  [  I  actual  I  I  planned 


12.  Form  of  Paymanl  (check  al  that  apply): 
I  I  a.  cash 

1  I  b.  in-kind;  specify:  nature 


(attach  Continuation  Shaet(s)  SF-LU.-A,  H  tiacassary) 


13.  Type  of  Payment  (check  al  that  apply): 
I  i  a.  retainer 

I  I  b.  one-time  fee 

I  I  c.  commission 

I  I  d.  contingent  fee 

I  I  a.  deferred 

I  I  f.  other;  specify: 


14.  Brief  Peecrtptien  of  ServiceaPerlormed  or  to  be  Performed  and  Date(e)ofServtee,lncludtngef9eet(e),employee(e),  or  llember(a)contacted,  for  Payment 
bKicated  In  Item  11: 


*  (attach  Continuation  Shaet(s)  SF-LLL-A,  If  nace 


IS.  Continuation  8tieet(s)  8F-LLL-A  attached:  |  |  Yee  |  |no 


16.  Information  requested  through  this  form  is  authorized  by  titie  31  U.S.C. 
section  1352.  This  disclosure  of  lobbying  activities  is  a  material  represen¬ 
tation  of  tact  upon  which  reliance  was  placed  oy  the  above  when  this 
kansaction  was  made  or  entered  into.  This  disclosure  is  required  pursuant 
to  31  U.S.C.  1352.  This  information  wil  be  repor^  to  the  Congress 
semiannually  and  will  be  available  for  public  inspection.  Any  person  who 
fails  to  file  the  required  disclosure  shall  be  sub)^  to  a  civil  penalty  of  not 
less  than  $10,000  artd  not  more  than  $100,000  tor  each  such  failure. 


Slgrurture: 


Telephotw  No.: 
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InttiuctioM  for  Comptotion  of  8F-LLL,  DIocloouro  of  Lobbying  AetIvltiM 


This  disclosure  form  shall  be  corrpleted  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient,  at  the  initiation  or  receipt  of  a 
covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1352.  The  filing  of  a  form  is  required  for  each 
payment  or  agreement  to  make  payment  to  cmy  lobbying  entity  for  infiuencirtg  or  attempting  to  influence  an  officer  or  employee  of  any  agency, 
a  Member  of  Congress,  an  officer  or  employee  of  Congress,  or  any  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal 
action.  Use  the  SF-LLL-A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  aH  kerns  that  apply  for 
both  the  initial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Bu^et  for 
addkional  information. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal 
action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the  information  previously  reported, 
enterthe  year  and  quarter  in  which  the  change  occurred.  Enterthe  date  of  the  last  previousiy  submitted  report  by  this  reporting  entity  forthis  covered 
Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  District,  If  known.  Check  the  appropriate 
classification  of  the  reporting  entity  that  designates  if  k  is,  or  expects  to  be,  a  prime  or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  e.g. 
the  first  subawardee  of  the  prime  is  the  1  st  tier.  Subawards  include  but  are  not  HmKed  to  subcontracts,  subgrants  and  contract  awards  under  grants. 
5.lf  the  organization  filing  the  report  in  item  4  checks  ‘Subawardee’,  then  enterthefuk  name,  address,  dty,  state  and  zip  code  of  the  prime  Federal 
recipient.  Include  Congressional  District,  if  known. 

6.  Enterthe  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level  below  agency  name, 
if  known.  For  exanple.  Department  of  Transportation,  Unked  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (kern  1 ).  If  known,  enter  the  full  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  arxi  loan  commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  kern  1  (e.g..  Request  for  Proposal  (RFP) 
nurrkMr;  Invitation  for  Bid  (IFB)  number;  grant  announcentent  number;  the  contract,  grant,  or  loan  award  number,  the  application  proposal  control 
number  assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  “RFP-DE-SO-OOI  .* 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/ 
loan  commitment  for  the  prime  entity  identified  in  kern  4  or  5. 

1 0.  (a)  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entky  identified  in  item  4  to  influence 
the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  If  different  from  10  (a). 

Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

1 1 .  Enter  the  amount  of  compensation  paid  or  reasonably  expectedto  be  paid  by  the  reporting  entity  (kem4)  tothe  lobbying  entky  (kern  1 0).  Indicate 
whether  the  payment  has  b^n  made  (actual)  or  wiU  be  made  (planned).  Che^  aH  boxes  that  apply.  If  this  is  a  material  change  report,  enterthe 
cumulative  amount  of  payment  made  or  planned  to  be  made. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution,  specify  the  nature  and  value 
of  the  in-kind  payment. 

13.  Check  the  appropriate  box  (es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  wiH  be  expected  to  perform,  and  the  date(s)  of 
any  services  rendered.  Include  all  preparatory  and  related  activky,  not  just  time  spent  in  actual  conUK:t  wkh  Federal  officials.  Identify  the  Federal 
official(s)  or  employee(s)  contracted  or  the  officer(s),  employee(s),  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certkying  official  shaH  sign  and  date  the  form,  print  his/her  name,  tkle,  and  telephone  number. 


Public  Repoiling  Burden  for  this  coOection  of  in torrratkx)  is  estimaled  to  avwage  30  irwHJtBS  per  response,  irKludifig  the  tinw  lor  reviewing  iristrucbons,  searchmg  existing 
data  sources,  gathermg  and  maintainmg  the  data  needed,  and  completing  and  reviewmg  the  collection  of  information  Send  comments  reganflng  this  burden  estimate 
or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden ,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Praject 
(0348-0046),  Washington.  D.C.  20503. 
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Approved  by  0MB 
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[Docket  No.  N-e5-3909;  FR-3904-N-02] 

Notice  of  Submission  of  Proposed 
information  Coliection  to  OMB;  Section 
202  Supportive  Housing  for  the 
Elderly— Application  Submission 
Requirements 

agency:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Conunissioner,  HUD. 

ACTION:  Notice  of  submission  of 
proposed  information  collection  section 
202  supportive  housing  for  the  elderly — 
application  submission  requirements  for 
FY  1995. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  must  be  received 
within  seven  (7)  days  from  the  date  of 
this  Notice.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 

Southwest,  Washington.  DC  20410, 
telephone  number  (202)  708-0050.  This 
is  not  a  toll-free  number.  Copies  of  the 
proposed  forms  and  other  available 
dociiments  submitted  to  OMB  may  be 
obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  with  respect  to  the 
application  submission  requirements  for 
the  Section  202  Supportive  Housing 
Program  for  the  Elderly.  HUD  is 
requesting  a  seven-day  OMB  review  of 
this  information  collection. 

The  funds  for  this  project 
development  and  construction 
assistance,  which  are  capital  advances 


and  project  rental  assistance  contracts, 
were  appropriated  by  the  Departments 
of  Veterans  Affiurs  and  Housing  and 
Urban  Development,  and  Independent 
Agencies  Appropriations  Act,  1995, 

(Pub.  L.  103-327,  enacted  September  28, 
1994). 

HUD  intends  to  make  available 
$510,518,387  in  capital  advance 
assistance  which  will  produce 
approximately  7,409  units  of  supportive 
housing  for  the  elderly.  HUD  also  will 
make  available  sufficient  project  rental 
assistance  funds  to  help  cover  the 
project’s  operating  cost.  These  funds 
will  be  provided  to  private  nonprofit 
organizations  and  nonprofit  consumer 
cooperatives  to  expand  the  supply  of 
supportive  housing  for  the  elderly. 

This  Section  202  application 
submission  package  describes  the 
contents  of  the  application  package  and 
includes  the  forms  and  other 
information  an  applicant  needs  to  file 
an  application.  The  Section  202 
application  consists  of  11  exhibits 
wffich  are  evaluated  by  HUD  to 
determine  (1)  the  applicant’s  eligibility 
to  participate  in  the  program;  (2)  the 
applicant’s  ability  (^andally  and 
administratively)  to  develop  and  operate 
the  proposed  project;  (3)  the  need  for 
the  supportive  housing  in  the  area  to  be 
served;  (4)  the  extent  to  which  the 
applicant  has  site  control;  (5)  the 
suitability  of  the  site;  (6)  the  adequacy 
of  the  provision  of  supportive  services; 

(7)  the  adequacy  of  the  proposed 
facility;  and  (8)  that  the  applicant  has 
properly  certified  to  comply  with  the 
various  governmental  requirements. 
Executive  Orders,  etc. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35); 

(1)  the  title  of  the  information 
collection  proposal; 

(2)  the  office  of  the  agency  to  collect 
the  information; 

(3)  the  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  the  agency  form  number,  if 
applicable; 

(5)  what  members  of  the  public  will 
be  affected  by  the  proposal; 


(6)  how  frequently  information 
submission  will  be  required; 

(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  the  number  of 
respondents,  frequency  of  response,  and 
hoiurs  of  response; 

(8)  whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  the  names  and  telephone  nmnbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d]. 

Dated:  May  24, 1995. 

Jeanne  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Section  202  Supportive 
Housing  Program  for  the  Elderly — 
Application  Submission 
Requirements,  FR-3904. 

Office:  Office  of  Assistant  Secretary  for 
Housing — ^Federal  Housing 
Commissioner. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Tffis  information  collection  is 
required  in  connection  with  the 
application  submission  requirements 
for  the  Section  202  Supportive 
Housing  Program  for  the  Elderly.  HUD 
intends  to  make  available 
$510,518,387  in  capital  advance 
assistance  to  expand  the  supply  of 
supportive  housing  for  the  elderly. 
'This  information  collection  describes 
the  contents  of  the  application 
package  which  is  us^  by  HUD  to 
determine  the  acceptability  of  the 
requests  for  capital  advance 
assistance. 

Form  Number:  HUD-92015-CA 
Respondents:  Private  Nonprofit 
C^anizations  and  Nonprofit 
Consumer  Cooperatives 
Frequency  of  Submission:  Annually 
Reporting  Burden: 


Number  of  Frequency  of  Hours  per  Burden 

respondents  Response  resporise  hours 


Application  package  .  600  1  41.3  22,500 


Total  Estimated  Burden  Hours:  22,500  Contact:  Margaret  F.  Milner,  HUD  (202)  Dated:  May  24, 1995. 

Status:  Reinstatement  with  Change  708—4542;  Joseph  F.  Lackey,  Jr.,  OMB 

(202)  395-7316. 
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Section  202  Application  Submission 
Requirements  OMB  No.  2502-0267 

A.  Supporting  Statement 

1.  Need  for  Information 

The  Section  202  program,  amended 
by  the  National  Affordable  Housing  Act 
(NAHA)  of  1990  and  the  Housing  and 
Commxmity  Development  Act  of  1992, 
provides  capital  advances  to  private 
nonprofit  organizations  and  nonprofit 
consumer  cooperatives  to  expand  the 
supply  of  supportive  housing  for  the 
elderly.  In  o^er  to  ensure  that  only 
eligible  private  nonprofit  organizations 
and  nonprofit  consumer  cooperatives 
are  selected,  it  is  important  to  obtain 
information  from  prospective  applicants 
to  assist  HUD  in  determining  if  they 
have  the  administrative  capacity  to 
develop  such  a  project  and  whether  the 
project  design  and  proposed  services 
meet  the  needs  of  the  residents.  These 
factors  are  critical  in  meeting  statutory 
requirements  and  in  protecting  the 
Department’s  financial  interest  in 
projects  funded  under  this  program. 

In  keeping  with  the  Department’s 
conunitment  to  streamline  the  Section 
202  application  submission  package,  the 
Department  met  with  representatives  of 
Se^on  202  nonprofit  organizations, 
housing  consultants  and  other  program 
staff  to  discuss  ideas  for  revamping  the 
Section  202  application  submission 
package  to  m^e  it  less  burdensome  to 
Section  202  applicants  without 
compromising  the  Federal 
Government’s  financial  interest  in  the 
project. 

More  recently,  the  Department  held 
two  working  group  sessions  to  identify 
further  ways  to  streamline  the  Section 
202  program  and  make  it  more 
consumer  fiiendly.  The  working  groups 
consisted  of  Sponsors  of  Section  202 
projects  and  HUD  staff.  Additionally, 
the  Department  conducted  a  Section  202 
consumer  forum  in  which  program 
beneficiaries,  primarily  elderly  residents 
and  potential  residents,  expressed  their 
concerns  about  the  quality  of  living  in 
existing  Section  202  projects  and 
provided  ideas  for  improving  the 
program  and  projects.  The  supporting 
justification  as  contained  herein  reflects 
the  results  of  the  Department’s  meetings 
and  telephone  conversations  with  the 
private  sector  and  HUD  program  staff. 

'The  Section  202  application 
submission  package  for  the  fund 
reservation  was  approved  by  OMB 
imder  No.  2502-0267  which  expired  in 
December  1994.  The  Department  is 
requesting  reinstatement  of  OMB  No. 
2502-0267  to  permit  the  Department  to 
collect  the  information  identified  in  this 
submission. 


The  Department  has  an  on-going 
commitment  to  identify  ways  to 
simplify  the  process  by  which  the 
Section  202  program  is  administered 
(including  the  application  submission 
requirements)  so  that  it  can  be  more 
consumer  friendly.  Because  of  this 
commitment,  the  Department  wanted 
greater  participation  fiom  the  private 
sector  in  revising  the  program.  To 
accomplish  this,  additional  time  was 
needed  to  arrange  for  and  conduct  the 
various  working  group  sessions  with  the 
private  sector  and  other  program  staff, 
and  to  evaluate  the  reconunendations 
resulting  firom  these  sessions.  As  a  result 
of  this  public-private  effort,  the 
Department  was  unable  to  make  the 
final  revisions  to  the  application 
submission  package  prior  to  the  OMB 
expiration  date. 

Based  on  our  previous  years’ 
experience,  the  E)epartment  receives  far 
more  applications  than  available 
resources  can  fund.  In  Fiscal  Year  (FY) 
1994,  the  Department  received  492 
applications  requesting  some  26,364 
units  of  housing  and  could  only  select 
for  funding  164  applications  for  some 
7,819  units  of  housing. 

Because  the  Department  has 
continued  to  reduce  program 
requirements  at  the  fimd  reservation 
stage  and  because  the  program  provides 
for  capital  advances  (in  lieu  of  loans), 
the  Section  202  program  is  expected  to 
attract  more  nonprofit  organizations.  It 
is  anticipated  that  the  number  of 
applications  received  will  exceed  those 
received  in  FY  1994.  In  view  of  the 
highly  competitive  natiuo  of  the  Section 
202  program,  it  is  necessary  to  have  the 
responses  comply  with  prescribed 
application  requirements  in  order  to 
form  a  basis  for  HUD’s  evaluation  in 
selecting  applications. 

The  application  submission 
requirements,  summarized  below,  were 
developed  after  much  consultation  with 
the  professionals  in  the  field  of 
providing  housing  for  the  elderly  and 
were  intended  to  not  only  reduce  the 
paperwork  burden  to  the  nonprofit 
applicants  but  to  minimize  their  firont- 
end  expenditures  in  putting  together  an 
application  package.  This  is  important 
bemuse  only  a  small  percentage  of  the 
universe  of  applications  received 
ultimately  are  funded. 

Contents  of  Application  Package 

The  contents  of  the  Application  for  a 
Section  202  Fund  Reservation  have  been 
reorganized  and  reduced  from  five  parts 
and  22  exhibits  to  four  parts  and  11 
exhibits.  Included  with  the  11  exhibits 
are  six  prescribed  forms;  five  are 
required  and  one  is  optional. 


There  are  15  certifications  in  the 
application  package.  Eleven  of  the 
certifications  have  been  combined  into 
a  single  dociiment  as  a  convenience  to 
the  applicant.  The  four  components  of 
the  application  submission  package  are: 
Part  1 — ^Application  for  Section  202 
Supportive  Housing  Capital  Advance 
Part  2 — Sponsor’s  Ability  to  Develop 
and  Operate  the  Proposed  Project 
Part  3 — ^Need  for  Supportive  Housing  in 
Area  to  be  Served,  Extent  to  Which 
Sponsors  has  Site  Control,  and 
Suitability  of  Site;  Adequacy  of 
Provision  of  Supportive  Services  and 
of  the  Proposed  Facility 
Part  4 — Genered  Application 
requirements  and  Certifications 
All  of  the  required  application 
exhibits  are  specifically  identified  in 
Section  889.270(b)  of  the  Section  202 
regulations,  as  amended. 

2.  The  Section  202  application 
submission  requirements  are  necessary 
to  assist  HUD  in  determining  an 
applicant’s  eligibility  and  capacity  to 
develop  housing  for  the  elderly 
consistent  with  prescribed  statutory  and 
program  criteria.  A  thorough  evaluation 
of  an  applicant’s  qualifications  and 
capabilities  is  critical  in  protecting  the 
F^eral  Government’s  financial  interest 
and  to  mitigate  any  possibility  of  fraud, 
waste  or  mismanagement  or  public 
funds. 

The  procedures  for  information 
collection  requires  the  prospective 
applicant  to  submit  its  Section  202 
application  to  the  appropriate  local 
HUD  Office  by  the  nationally 
established  deadline  date  (usually 
between  March  and  June).  Local  HUD 
Office  evaluate  applications  based  on 
established  criteria  (identified  in 
Section  889.300  of  the  regulations),  rate 
the  applications  and  make  selection 
recommendations  to  Headquarters 
(usually  by  the  first  week  of  September). 
Applicants  are  notified  of  selection  or 
nonselection  generally  by  September  30. 
This  process  occrus  once  a  year. 

The  purpose  and  use  of  the  four 
components  of  the  application  exhibits 
are  briefly  described  below: 

(a)  Part  1 — ^Application  for  Section  202 
Supportive  Housing — Capital  Advance 

Exhibit  1:  This  exhibit  requires 
applicants  to  submit  Form  HUD-9201 5- 
CA,  Request  for  Section  202  Fimd 
Reservation — Summary  Information. 
This  is  a  relatively  new  form  which 
replaced  Form  HUD-92013,  Application 
for  Multifamily  Housing  Project,  at  the 
fund  reservation  stage.  Form  HUD- 
92015-CA  was  specifically  designed  to 
require  the  piinimum  information 
needed  about  the  project  for  HUD 
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review  at  this  stage.  The  form  identifies 
the  applicant  and  its  known 
development  team  members  as  well  as 
collects  basic  information  with  regard  to 
the  proposed  project’s  characteristics.  It 
is  used  by  HUD  staff  to  obtain  basic 
information  regarding  the  proposed 
project.  Since  this  Form  is  only  used  at 
the  fund  reservation  stage,  in  die 
previous  clearance  submission  to  OMB, 
we  requested  that  it  be  assigned  the 
same  OMB  number  as  this  submission 
(i.e.,  2502-0267).  It  inadvertently  was 
assigned  OMB  No.  2502-0462  which 
relates  to  the  Section  811  application 
submission  package. 

(b)  Part  2— Sponsor’s  Ability  To 
Develop  and  Operate  the  Proposed 
Project 

Exhibit  2:  This  exhibit  requests  the 
submission  of  organizational 
documents,  IRS  tax  exemption  ruling, 
and  a  Resolution,  which  dso  includes  a 
listing  of  all  officers  and  directors, 
concerning  Conflict  of  Interest  to  assure 
that  no  officer  or  director  has  a  financial 
interest  in  the  project.  It  is  important  to 
note  that  not  all  applicants  will  have  to 
submit  all  of  the  information  asked  for 
in  this  exhibit.  Applicants  who  have 
received  a  Section  202  fund  reservation 
within  the  last  three  funding  cycles  are 
not  required  to  submit  their 
organizational  documents  and  IRS  tax 
exemption  rulings.  Instead,  these 
applicants  must  submit  only  the  project 
numbers  of  their  latest  application  and 
any  modifications  to  these  documents,  if 
any. 

Exhibit  3:  This  exhibit  requests 
narrative  descriptions  of  the  applicant’s 
experience  in  operating  rental  housing 
projects  as  well  as  its  experience  with 
programs  other  than  housing  such  as  the 
provisions  of  services.  This  infomiation 
includes  the  applicant’s  experience  in 
serving  the  elderly  and  minorities.  This 
information  will  assist  HUD  in 
determining  the  applicant’s  over-all 
previous  experience  and  capacity  to 
operate  the  proposed  project  over  an 
extended  period  of  time.  This  is 
consistent  with  the  statute  which 
requires  applicants  to  be  selected  on, 
among  things,  their  ability  to  develop 
and  operate  the  proposed  housing. 

In  addition,  the  statute  provides  for 
the  local  coordination  of  services  by 
requiring,  among  things,  that  applicants 
have  management  capacity  to 
coordinate  the  provision  of  services  and 
seek  on  a  continuous  basis  new  sources 
of  assistance  for  the  provision  of 
supportive  services  tailored  to  the 
in^vidual  needs  of  the  residents.  In 
order  to  assess  the  applicant’s  ability  to 
carry  out  these  statutory  requirements, 
the  applicant  is  required  to  submit  a 


statement  evidencing  its  ties  to  the 
community,  including  minority  support, 
in  which  the  proposed  project  is  to  be 
built  as  well  as  a  statement  regarding  its 
purposes  and  activities. 

Under  this  part,  the  applicant  also 
submits  a  narrative  description  of  its 
contracting  experience  with  minority 
and  women-owned  businesses  pursuant 
to  Executive  Orders  11625, 12432  and 
12138,  eis  well  as  its  efforts  to  involve 
elderly  persons,  including  minority 
elderly  persons,  in  the  development  of 
the  application  and  its  intent  to  involve 
such  persons  in  the  development  of  the 
project. 

Included  in  this  exhibit  is  a  certified 
Resolution  from  the  applicant’s  Board 
acknowledging  its  responsibilities  of 
sponsorship  and  long-term  support  of 
the  project,  along  wi&  its  willingness  to 
fund  the  minimum  capital  investment, 
estimated  start-up  expenses,  and  the 
cost  of  any  amenities  or  features  that 
cannot  be  covered  by  the  capital 
advance. 

It  is  important  to  note  that  many 
applicants  will  experience  some  reUef  of 
paperwork  burden  in  preparing  this 
exhibit  because  applicants  that  have 
participated  in  prior  funding 
competitions  will  be  able  to  utilize 
information  and  exhibits  finm 
previously  prepared  applications.  Some 
examples  include  information  regarding 
previous  experience  in  the  provision  of 
housing  and  services,  supportive 
services  plan,  community  ties,  and 
experiences  serving  minorities. 

(c)  Part  3 — ^Need  for  Supportive  Housing 
in  Area  to  be  Served,  Extent  to  Which 
Sponsor  has  Site  Control,  and 
Suitability  of  Site;  Adequacy  of 
Provision  of  Supportive  Services  and  of 
the  Proposed  Facility 
Exhibit  4:  This  exhibit  requests 
information  pertaining  to  the  categories 
of  elderly  persons  to  served, 
proposed  site  (including  environmental 
condition  of  the  site),  proposed  design 
of  the  facility,  provision  of  supportive 
services,  and  demand  for  the  proposed 
housing.  Also,  the  applicant  must 
include  a  map  showing  the  racial 
composition  and  location  of  facilities 
and  services  of  the  area  where  the 
project  is  to  be  located  and  Form  HUD- 
9201 3E,  Supplemental  Application 
Processing  Form — ^Housing  for  the 
Elderly  (OMB  No.  2502-0232). 

Information  relative  to  the  site  and 
proposed  residents  is  necessary  to 
assure  that  the  proposed  site  is 
acceptable  from  an  environmental  and 
locational  standpoint  for  the  intended 
use  and  the  applicant  has  control  of  the 
site  as  well  as  can  obtmn  proper  zoning. 
In  addition,  the  information  is  needed  to 


determine  the  market  needs  and 
demand  for  supportive  housing  for  the 
elderly  in  the  area  to  be  served  by  the 
proposed  project. 

Form  HUD^2013E  is  used  by  the 
applicant  to  identify  supportive 
services,  if  any,  to  be  provided  to 
proposed  residents  of  the  housing.  In 
granting  the  previous  approval  to  collect 
information  under  2502-0267,  OMB 
conditioned  the  approval  on  the 
correction  of  two  forms,  one,  of  which, 
was  Form  HUD-92013E.  OMB  specifi^ 
that  the  Department  must  accurately 
reflect  the  burden  in  the  disclosure 
statement.  The  disclosure  statement  for 
this  form  is  contained  on  the  top  of  the 
second  page  and  it  reflects  8  burden 
hmus.  'The  reporting  of  8  burden  hours 
is  correct  for  this  form  and  this 
submission  package  has  been  revised  to 
reflect  8  burden  hours  for  this  form. 

In  addition  to  describing  the  proposed 
services,  the  applicant  provides 
information  about  (1)  any  public  or 
private  soiuces  of  assistance  expected  to 
fund  the  proposed  services;  (2)  the 
manner  in  which  the  services  will  be 
provided;  (3)  the  building  design  and 
how  the  design  will  facilitate  the 
delivery  of  services  and  accommodate 
the  changing  needs  of  the  residents;  and 
(4)  how  and  if  the  proposed  project  will 
promote  energy  efficiency,  including 
any  innovative  construction  or 
rehabihtation  methods. 

This  information  is  evaluated  to 
determine  the  adequacy  of  the  provision 
of  such  services  and  how  such  services 
will  be  funded;  how  the  services  and 
building  design  will  meet  the  identified 
needs  of  the  residents  as  well  as 
accommodate  the  aging  in  place  of  the 
residents  over  the  years.  This  is 
important  because  the  NAHA  requires 
HUD  to  ensure  that  supportive  services 
are  provided  which  are  tailored  to  the 
needs  of  the  type  of  elderly  persons 
(including  the  frail  elderly)  occupying 
the  housing.  HUD  funds  (Project  Rental 
Assistance  Contract  funds)  may  be  used 
to  cover  a  small  portion  (15  percent)  of 
the  cost  for  such  services.  The  balance 
of  the  service  cost  must  be  provided 
from  other  sources. 

Information  with  respect  to  the 
promotion  of  an  energy  efficient 
building  design  will  be  used  to  assist 
HUD  in  determining  compliance  with 
the  energy  efficiency  standards  in 
accordance  with  Section  109  of  NAHA. 
The  information  required  under  this 
Exhibit  is  in  accordance  with  the 
NAHA. 

(d)  Part  4 — General  Application 
Requirements  and  Certifications 

Exhibit  5:  To  assist  HUD  in 
determining  if  the  applicant  is  over- 
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committed,  the  applicant  submits  for 
HUD’s  review  a  list  of  all  Section  202 
and  Section  811  applications  submitted 
for  the  current  fiscal  year  funding 
round,  and  a  fist  of  projects  previously 
funded  which  have  not  finally  closed. 
This  is  information  that  an  applicant 
that  participated  in  a  prior  year  can 
easily  update,  if  necessary,  and  resubmit 
for  the  ciurent  year. 

Exhibit  6:  Form  HlJD-2880, 
Applicant/Recipient  Disclosure/Update 
Report  (OMB  No.  2525-0101),  is 
required  by  Section  102  of  the  HUD 
Reform  Act  of  1989.  The  applicant  uses 
this  form  to  disclose  any  other 
government  assistance  tibat  may  be 
provided  in  connection  with  the 
proposed  project  as  well  as  to  report  its 
Social  Security  Numbers  or  Employee 
Identification  Numbers,  this  information 
assists  HUD  to  ensure  that  the  applicant 
does  not  receive  more  assistance  than  is 
necessary  to  develop  and  operate  the 
prraosed  project. 

Exhibit  7.  This  exhibit  is  a 
certification,  to  be  completed  by  the 
Section  202  applicant,  that  the 
application  was  submitted  to  the  State 
for  its  review  or  that  the  State  was 
contacted  and  it  was  determined  that  a 
State  review  was  not  required.  This 
certification  is  required  by  OMB  in 
accordance  with  Executive  Order  12372. 

Exhibit  8.  This  is  a  Guide  Form,  titled 
Project  Data  on  Occupancy, 
Displacement  and  Real  Property 
Acquisition  (Form  HUD-40087),  and  its 
use  is  optioned.  An  applicant,  at  its 
option,  may  use  to  report  information 
relative  to  the  acquisition  of  property 
and  the  relocation  or  displacement  of 
occupants  in  cases  where  the  applicant 
proposes  to  acquire  property  which  is 
occupied.  This  information  is  consistent 
with  the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Act  of  1970,  as  amended. 

In  granting  the  previous  approval  to 
collect  information  imder  2502-0267. 
OMB  conditioned  the  approval  on  the 
correction  of  two  forms,  one,  of  which, 
was  Form  HUD-40087.  OMB  specified 
that  the  Department  must  accurately 
reflect  the  burden  in  the  disclosure 
statement.  This  form  is  exempt  finm  the 
burden  disclosure  requirements  because 
it  is  only  a  “guide”  form  to  be  used  at 
the  option  of  the  applicant.  It  is  only 
included  in  the  application  package  as 
a  convenience  to  the  applicant.  The 
applicant  is  not  requir^  to  submit  this 
form.  The  information  regarding  any 
relocation  activities  may  be  submitted 
in  narrative  form. 

Exhibit  9.  Information  requested  on 
Form  SF-424,  Application  for  Federal 
Assistance  (OMB  No.  0348-0043), 
serves  a  dual  purpose.  Pvusuant  to 


Executive  Order  12372,  the  applicant 
submits  this  form  to  the  State  which  is 
used  by  the  State  to  initiate  the 
intergovernmental  review  process.  The 
applicant  also  uses  the  form  to  certify 
that  it  is  not  delinquent  on  any  Federal 
debt  which  is  an  OMB  requirement. 

Exhibit  10.  The  applicant  provides  the 
Form  SF-LLL,  Disclosure  of  Lobbying 
Activities  (OMB  No.  0348-0046),  to 
indicate  if  other  than  federally 
appropriated  funds  have  been  or  will  be 
used  to  lobby  the  Executive  or 
Legislative  branches  of  the  Federal 
Government  pursuant  to  Title  31  U.S.C., 
Section  1352. 

Exhibit  11.  This  exhibit  represents  the 
consolidation  of  the  following  ten 
certifications  into  a  single  document, 
thereby  requiring  one  signature  for  all. 
These  certifications  are  required  by 
govemmented  actions,  Executive  (Drders, 
etc.  and  are  used  to  review  the 
applicant’s  intent  to  comply  with  the  (1) 
Civil  Rights,  Fair  Housing  and  Equal 
Opportunity  laws;  (2)  Drug-Free 
Workplace  Act;  (3)  HUD’s  design  and 
cost  standards  including  the  Uniform 
Federal  Accessibility  Standards  and 
Section  504  of  the  Rehabilitation  Act  of 
1973;  (4)  acquisition  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended;  (5)  requirement  to  form  an 
Owner  after  issuance  of  the  capital 
advance;  (6)  Davis-Bacon  Act 
Provisions;  (7)  requirement  that  the 
project  be  consistent  with  the 
Consolidated  Plan  for  the  appropriate 
jurisdiction;  (8)  Flood  Disaster 
Protection  Act  of  1973;  (9)  National 
Environmental  Policy  Act;  (10)  Anti- 
Lobbying  Prohibition;  and  (11) 
requirement  regarding  the  truth  and 
accvuacy  of  the  information  contained 
in  the  application. 

Included  in  this  exhibit  also  is  a  guide 
format  for  use  by  the  public  official 
responsible  for  developing  the 
Consolidated  Plan  to  indicate  whether 
or  not  the  proposed  activities  are 
consistent  widi  the  Consolidated  Plan  or 
the  previous  year’s  Comprehensive 
Housing  Afiordability  Strategy  (CHAS) 
if  the  Consolidated  Plan  has  not  yet 
started. 

In  the  absence  of  collecting  the  above 
information,  the  Department  would  not 
be  able  to  assess  the  worthiness  of  the 
applications,  determine  whether  the 
facilities  and  services  meet  statutory 
and  regulatory  requirements,  or  make 
soimd  judgements  regarding  the 
potential  risk  to  the  ^vemment. 

3.  Each  fiscal  year  (near  the  beginning 
of  the  funding  cycle),  HUD  issues  a 
Notice  pertaining  to  application 
submission  requirements.  During  this 


process,  the  Department  reevaluates  the 
application  submission  requirements  to 
identify  ways  to  reduce  the  biirden  to 
the  applicants.  Because  the  Section  202 
program  had  changed  drastically  when 
it  was  converted  to  a  capital  advance 
program,  the  Department  made  major 
revisions  to  the  application  package  at 
that  time.  More  recently,  in  response  to 
feedback  firom  the  professionals  in  the 
field  of  developing  Section  202  housing, 
the  Department  made  further  major 
changes  to  streamline  the  program.  This 
has  resulted  in  less  paperwork  for  the 
applicants.  Therefore,  in  revising  the 
application  package,  consideration  was 
given  to  modifying  it  to  require  the 
minimvun  of  information  needed  by 
HUD  to  conduct  the  program  in 
accordance  with  the  NAHA,  statutory 
and  regulatory  requirements  and,  at  the 
same  time,  to  establish  a  selection 
system  which  is  equitable  to  all 
participants.  The  information  described 
imder  Item  2  above  represents  the 
minimiun  information  acceptable  to 
HUD.  Further,  6is  mentioned  in  Item  No. 

2  above,  many  applicants  will 
experience  a  tremendous  relief  fixtm 
paperwork  burden  because  they  will  not 
have  to  spend  time  preparing  “new” 
information  to  complete  an  Exhibit.  In 
some  cases,  those  applicants  that  have 
participated  in  this  program  in  the  past 
will  be  able  to  utilize  previously 
submitted  information. 

4.  No  duplication  exists,  as  there  are 
no  other  forms  or  exhibits  used  for  the 
purposes  specified  imder  Item  2  herein. 
Individual  applications  are  evaluated 
and  rated  by  HUD  on  the  merits  of  the 
responses  submitted  with  the 
application.  Each  application  is  imique. 
Tlie  information  contained  in  each 
application  relates  to  a  particular 
Sponsor  proposing  a  specific  project, 
design,  site,  etc.,  and,  as  such,  the 
information  collected  finm  applictmts 
will  be  significantly  different  per 
application. 

Also,  the  Department  implemented  a 
new  requirement  which  reUeves  a 
previously  funded  applicant  of  the 
burden  of  submitting  certain  documents 
(e.g.,  the  organization’s  Articles  of 
Incorporation,  By-Laws  and  IRS  tax 
exemption  ruling).  Fmrther,  since  FY 
1991  when  the  program  was  converted 
to  a  capital  advance  program,  HUD  has 
been  reviewing  and  mo^fying  the 
application  submission  requirements  to 
assure  that  only  necessary  information 
is  being  requested  of  applicants.  HUD 
has  taken  into  consideration  suggestions 
made  by  the  private  sector  in  modifying 
the  application  submission 
requirements. 

5.  Due  to  the  highly  competitive 
nature  of  the  Section  202  program,  the 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  Jiine  5,  1995  /  Notices 


29675 


application  submission  requirements 
were  developed  in  a  way  to  minimize 
the  firont-end  cost  to  the  nonprofit 
applicant  and  only  require  the 
minimum  amoimt  of  information 
needed  in  HUD’s  evaluation.  This  is 
important  due  to  the  fact  that  only  a 
small  percentage  of  the  imiverse  of 
applications  received  ultimately  get 
selected.  For  example,  although 
applicants  may  still  obtain  the  services 
of  a  housing  consultant,  information  on 
the  consultant  is  no  longer  required  to 
be  submitted  at  this  stage.  HUD  review 
and  approval  of  the  consultant  will  be 
done  at  a  later  stage  and  only  for  those 
projects  which  are  ultimately  selected 
for  funding. 

Also,  eliminated  at  the  fund 
reservation  stage  is  the  submission  of 
Form  HUD-92530,  regarding  the 
applicant’s  previous  p^lrticipation  in 
HUD  programs  and  Form  HUD-92013 
Supplement,  Supplement  to 
Application  for  Multifamily  Housing 
Project.  The  submission  and  review  of 
these  forms  have  been  deferred  to  a 
subsequent  processing  stage.  Sponsors 
no  longer  have  to  submit  sketches  of  the 
site  plans  which  included  typical  unit 
and  floor  plans,  making  it  unnecessary 
for  an  applicant  to  have  to  obttun  input 
finm  an  architect  at  this  stage.  Other 
major  documents  recently  eliminated  at 
this  stage  are  the  applicants’s  financial 
statements  and  a  narrative  description 
of  the  applicant’s  financial  history.  The 
elimination  of  these  docvunents  will 
result  in  a  tremendous  relief  of 
paperwork  burden  to  small  and 
minoriw  applicants. 

The  Department  has  consolidated 
several  of  the  certification  forms  into  a 
single  document  for  the  applicant’s 
convenience. 

Also,  the  Department  has  prepared 
sample  Application  Packages  which 
include  all  the  required  forms  and 
materials  necessary  to  put  together  an 
Application  Package.  The  sample 
Application  Packages  will  be  made 
available  to  all  applicants  well  in 
advance  of  the  deadline  date  for 
submission  of  applications. 

Local  HUD  Omces  are  required  to 
conduct  workshops  to  provide  needed 
guidance  to  applicants  in  preparing  the 
application  packages.  In  an  effort  to 
assist  the  small  sponsoring 
organizations  as  well  as  fi^-time 
applicants,  HUD  staff  also  conducts  pre¬ 
workshops  especially  designed  for 
them. 

In  addition  to  the  above,  HUD 
recognizes  that  some  applicants,  who 
are  sincerely  interested  in  providing 
housing,  may  lack  the  staff  and  other 
resources  to  develop  such  a  project. 
Therefore,  in  recognition  of  the  need  for 


these  applicants  to  use  the  services  of 
professional  housing  consultants,  HUD 
permits  a  reasonable  fee  for  consultant’s 
services  to  be  included  in  the  Section 
202  capital  advance.  The  consultant 
may  assist  the  applicant  in  preparing 
the  Application  Package  to  request  a 
Section  202  Capital  Advance  and 
throughout  the  final  development  of  the 
project  should  the  applicant  be  selected 
for  funding. 

6.  Ciurently,  the  information 
collection  activities  occur  annually  to 
coincide  with  the  receipt  of  annual 
fiscal  year  appropriations  for  the 
program.  Each  year.  Congress 
appropriates  funds  with  which  to  select 
new  applications.  HUD,  in  turn,  invites 
applications  and  makes  selections  based 
on  the  funds  available  for  the  year. 

These  funds  are  normally  exhausted  at 
the  end  of  each  fiscal  year.  The  Section 
202  regulations  require  HUD  to  publish 
a  Notice  of  Fund  Availability  (NOFA)  in 
the  Federal  Register  when  such  funds 
are  made  available  by  Congress.  The 
regulations  also  require  HUD  to  specify 
a  deadline  date  for  receipt  of 
applications.  In  order  for  HUD  to  accept 
an  application,  the  application  must 
have  been  submitted  in  response  to  a 
specific  NOFA  and  Invitation  requesting 
such  an  application  and  by  the  closing 
date  stated  in  the  Invitation.  As  the 
funding  cycle  for  the  program  occurs 
annually,  including  the  Invitations  for 
Applications,  it  is  not  possible  to 
require  the  submission  of  this 
information  less  frequently. 

7.  Part  5  CFR  1320.6  lists  10  items 
that  OMB  will  not  approve  for 
information  collection,  unless  it  can  be 
demonstrated  that  the  collection  of 
information  is  necessary  to  satisfy 
statutory  requirements  or  other 
substantial  need. 

This  request  for  information  is 
consistent  with  the  guidelines  under  5 
CFR  1320.6  with  the  exception  of  one 
item.  Subparagraph  (c)  of  the  above  CFR 
indicates  OMB’s  disapproval  of 
requiring  respondents  to  submit  more 
than  an  original  and  two  copies  of  any 
document.  HUD  requires  applicants  to 
submit  an  original  and  foiur  copies  of  the 
Section  202  Application.  The  changes  to 
the  application  submission  requirement 
result^  in  a  better  organized 
Application  Package.  As  the  program  is 
administered  on  an  annual  basis, 
processing  of  the  application  must  be 
accompli^ed  in  an  expeditious  manner 
in  order  that  decisions  regarding 
selections  of  applications  and 
reservations  of  funds  can  be  made  prior 
^to  the  end  of  the  fiscal  year  (September 
30). 

During  the  course  of  processing  the 
applications,  eight  HUD  technical 


disciplines  are  involved  in  the  review 
process:  staff  from  Valuation, 
Architectiural  and  Engineering,  Housing 
Management,  Fair  Housing  and  Equal 
Opportunity,  Economic  and  Market 
Analysis,  Community  Planning  and 
Development,  the  Multifamily  Housing 
Representative  and  the  Office  Coimsel. 
These  HUD  staff  members  are  required 
to  comment  on  the  approvability  of  each 
application  received. 

Because  of  the  (1)  various  HUD  staff 
involved  in  the  review  process,  (2) 
tremendous  voliune  of  applications 
received  each  fiscal  year,  and  (3)  the 
commitment  to  obligate  funds  by  the 
fiscal  year-end,  HUD  requires 
concurrent  reviews  of  the  applications 
by  the  aforementioned  HUD  staff  to 
assiue  prompt  processing  with 
minimmn  interruption.  For  example, 
additional  information  or  clarification  is 
often  needed  from  applicants  to  permit 
HUD  to  make  a  fair  and  complete 
review.  The  requirement  for 
simultaneous  reviews  promotes  a  more 
efficient,  time-saving  method  to  provide 
applicants  a  single  notification 
regarding  all  deficiencies  noted  as  a 
result  of  a  full  review  from  each  HUD 
technical  discipline. 

HUD  needs  more  than  an  original  and 
two  copies  of  the  application  in  order  to 
carry  out  the  above  procedures  for 
concurrent  reviews. 

8.  This  OMB  request  is  the  result  of 
on-going  telephone  conversations, 
meetings  and  workshops  HUD  staff 
recently  held  with  Section  202 
nonprofit  Sponsors,  housing 
consultants,  elderly  residents  and 
potential  residents,  and  other  interested 
HUD  program  staff.  The  Department 
consulted  with  various  housing 
professionals  representing  the  types  of 
Sponsors  that  generally  participate  in 
the  Section  202  program;  i.e.,  minority 
organizations,  small  organizations  and 
nonminority  organizations.  Following  is 
a  list  of  some  of  the  housing 
professionals  (Housing  Consultants  and 
Section  202  Sponsors)  that  HUD 
consulted  with  by  telephone,  meetings 
and/or  workshop  sessions: 

Judy  Ponds,  Housing  Services,  1234  4th 
Street  SW.,  Washhigton,  DC  20024, 
(202)  488-1639 

Sam  Simmons.  National  Center  on  Black 
Aged,  1424  K  Street  NW.,  Suite  500, 
Washington.  DC  20005,  (202)  637- 
8400 

Nick  Smymis,  AHEPA  Management 
Corp.,  7202  N.  Shadeland  Ave., 
Indianapolis,  IN,  (317)  845-3410 
Jane  Graf,  Mercy  Charities  Housing, 
1028A  Howa^  Street,  San  Francisco, 
CA  94103,  (415)  487-6825 
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Mark  Olshan,  B’nai  B’rith,  1640  Rhode 
Island  Avenue,  NW.,  Washington,  DC 
20036,  (202)  857-6580 
Alan  Patricio,  P.O.  Box  53274,  Atlanta, 
GA  30355,  (404)  237-9877 
Joe  Howell,  815  15th  Street  NW., 
Washii^on,  DC  20005,  (202)  393- 
3044 

Randy  Speaker,  Bank  IV  Towers,  534 
Kansas  Avenue,  Suite  910,  Topeka, 

KS  66603,  (913)  232-8338 
Harrison  Joseph,  Nat’l  Baptist 
Convention,  338  Washi^on  Street, 
Newark,  C»1 43005,  (614)  258-7998 
Tom  Slemmer,  Nat’l  Church  Residences, 
2335  N.  Bank  Drive,  (614)  451-2151 
Don  Redfoot,  American  Asm.  for 
Retired  Persons,  601  E  Street  NW., 
Washington,  DC  20049,  (202)  434- 
2277 


HUD  staff 

Total  time 
per  applica¬ 
tion  (hours) 

Hourly  rate 

Total 

Multifamily  housing  representative . 

Architectural  . . . . 

3 

1 

3 

1 

1 

1 

1 

3 

0.5 

$22 

22 

22 

22 

22 

22 

22 

31 

13 

$66 

22 

66 

22 

22 

22 

22 

93 

6.5 

Valuation  . 

Economic  arri  mahfet  aiviiysis  . 

Fair  housing  arxl  equal  opfX>rtunity . 

Ho^ising  managefnefi* . .  ,  . - . 

Community  planning  and  development  . . 

Fifrfd  office  counsel  . 

niAriral  aftsistnnt  . . . . . 

Total  staff  time — per  application  . 

14.5 

$341.5 

*x600 

Total  annnnl  niimher  of  reapnnsAft  . 

Total  arwKial  staff  time  cost  to  goverrvnent  . 

204,900 

700 

1,800 

**5,000 

Other  cost  for  all  applications: 

Printing/raproducing  HUD  appliration  paokaga  (600  copies) . . . 

Postage  (6()0  copies  v  .4a  no)  . 

MuHifamily  Ciearinghoi  ise  (Mailing  Services)  . 

piDiimmu 

Total  other  cost  . 

MHHg 

7,500 

212,400 

Total  estimated  annual  mat  to  government  . 

*  See  Item  12  below  for  an  explanation. 

**The  Departnfwnt  now  utilizes  the  services  of  a  MultifamUy  Clearinghouse  to  maintain  a  national  mailing  list  for  Section  2020  Applications  and 
to  mail  out  the  applications.  Most  applicants  will  receive  their  packages  through  the  mail.  However,  some  applicants  will  be  handed  copies  of  the 
Application  Packages  at  the  HUD-held  workshops. 

additional  time  and  cost  that  will  be 
incurred  by  the  applicant  to  inspect  the 
proposed  site  for  this  purpose.  Also,  an 
adjustment  was  made  to  die  burden 
hour  time  associated  with  Form  HUD- 
92013E,  Supplemental  Application 
Processing  Form — Housing  for  the 
Elderly,  to  comply  with  OMB’s 
conditions  for  approval.  However,  these 
adjustments  (increases)  are  offset  by  the 
reduction  of  burden  hour  time 
associated  with  the  elimination  of  the 
financial  documents. 

It  should  be  noted  that  many 
professionals  work  on  a  retainer  basis 
and  if  the  application  does  not  obtain 
HUD  approval,  they  do  not  collect  a  fee. 
The  figures  presented  above  are  based 
on  our  own  experience,  as  well  as 


(b)  Estimate  of  cost  to  Respondents:  In 
estimating  the  cost  to  the  applicants,  it 
should  be  noted  that  in  order  to  comply 
with  the  revised  program  requirements, 
the  applicant  may  retain  an  attorney.  In 
addition,  as  many  nonprofit 
organizations  do  not  have  in-house 
expertise  or  a  staff  to  develop  an 
application,  a  housing  consultant  is 
usually  hired  by  the  applicant.  The 
applicant  is  a  nonprofit  organization 
and  as  such  provides  its  services  at  no 
cost.  In  view  of  this,  the  following 
illustrates  the  estimated  cost  to  the 
public: 

Housing  consultant  ($40  per 


hour)  .  $1,092 

Applicant  (sponsor) .  (**) 


Attorney .  1 ,000 


Total  cost  per  resporKt- 

ent .  2,092 

Total  annual  number  of 
responses .  *x600 


Total  estimated  annual 
cost  for  all  applicants  1 ,255,200 


*See  Item  12  below  for  an  explartation. 

••Probono. 

This  reflects  no  change  in  the  cost  to 
the  applicant  from  the  previous  OMB 
submission.  Beginning  this  year,  the 
Department  is  requiring  the  applicant  to 
include  as  part  of  Exhibit  4  information  . 
about  the  environmental  condition  of 
the  proposed  site.  An  adjustment  was 
made  to  take  into  consideration  the 


Jose  Fabregas,  CXDDEC,  Inc.,  300  SW 

12th  Street,  Suite  A,  Miami  FL  33130, 

(305)  642-1361. 

Additionally,  inasmuch  as  this  (^4B 
request  is  submitted  in  accordance  with 
24  CFR  889.270,  as  amended,  the 
promulgation  procedure  for  regulations 
allows  sufficient  participation  by 
outside  agency  contacts  to  review  and 
comment  on  the  application  materials. 

9.  HUD  does  not  assure 
confidentiality. 

10.  The  application  submission 
requirements  do  not  contain  any 
sensitive  questions. 

11.  Provide  estimates  of  annualized 
cost  to  the  Federal  Government  and  to 
the  respondents. 

(a)  Estimate  of  Cost  to  Federal 
Government:  Inasmuch  as  the  majority 
of  the  work  involved  in  reviewing  the 


applications  is  performed  at  the  local 
HUD  Office  level,  the  significant  costs 
attributable  to  the  promulgation  of  the 
application  requirements  will  be  the 
cost  involved  in  reviewing  the 
information  submitted  by  applicants. 
Outstanding  program  procedures 
require  the  following  reviews  performed 
by  the  various  Field  Office  staff.  The 
cost  to  the  Federal  Ck)vemment  is  based 
on  an  average  salary  at  the  GS-12  level, 
except  for  the  Office  Coimsel  and  the 
Clerical  Assistant  which  is  at  the  GS-14 
and  GS-7  levels,  respectively.  Also, 
included  is  the  cost  associated  with  the 
preparation  and  printing  of  the  HUD 
Application  Paclimge  for  use  by  the 
applicants  in  putting  together  their 
in^vidual  Application  Packages. 

Reviews 
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consultation  with  housing  professionals 
in  the  field. 

12.  Although  for  Fiscal  Year  1994 
HUD  received  approximately  500 
Section  202  applications,  it  is 
anticipated  that  because  the  Department 
has  further  simplified  the  application 
submission  requirements  coupled  with 
the  fact  that  the  program  provides 
capital  advances  in  lieu  of  loans,  the 
munber  of  applicants  will  increase 
beyond  the  Fiscal  Year  1994  level.  It  is 
anticipated  that  the  level  of  activity  will 
average  600  applications  annually  over 
the  next  three  years.  Although  the 
program  funding  cycle  is  on  an  annual 
basis,  each  prospective  applicant  could 
submit  more  thw  one  application. 
However,  oiu:  estimate  of  time  involved 
in  based  on  one  application  per 
licant. 

o  assist  the  applicant  in  puttmg 
together  an  Application  for  a  Fund 
Reservation,  die  Department  developed 
an  Application  Pactege  consisting  of  the 
information,  forms  and  materials 
needed  by  the  applicant  to  assemble  an 
application.  The  HUD  Application 
Package,  which  will  be  made  available 
to  all  applicants,  is  expected  to  aid  in 
reducing  the  applicant’s  and  housing 
consultant’s  time  and  effort  in  putting 
together  an  application. 

Given  the  ^ove  and  using  the 
categories  presented  in  the  illustration 
in  Item  11(b)  above,  the  estimated 
amount  of  hours  involved  in  developing 
a  complete  application  submission  is  as 
follows; 


Hours 

Hniising  mnsiiltant  . 

27.3 

Attorney  . 

2.0 

Applicant  (sponsor) . 

12.0 

Total  . . 

41.3 

These  figures  are  based  on  HUD’s 
experience,  as  well  as  consultation  with 
housing  professionals  in  the  field. 

'This  reflects  a  slight  decrease  (1  hour) 
from  the  previous  OMB  submission 
(from  42.3  to  41.3  hours).  This 
represents  the  net  result  of  adjusting  the 
bvirden  time  associated  with  Form 
HUD-92013E,  the  exhibit  regarding 
project  information  to  include  an 
environmental  review  of  the  site  by  the 
applicant  and  the  elimination  of  the 
applicant’s  financial  documents. 

A  Tabulation  of  Annual  Reporting 
Burden  is  shown  in  Table  1.  It  should 
be  noted  that  Exhibits  4,  6,  9  and  10 
already  have  OMB  clearances  as  shown 
in  the  Table.  These  information 
collections  are  common  to  many  of  our 
programs  and  our  request  for  clearance 
was  calculated  to  include  the  burden 
associated  for  all  program  uses.  The 
burden  shown  in  Table  1  for  Exhibits  4, 
6, 9  and  10,  therefore,  reflects  our 
estimate  applicable  to  the  Section  202 
program.  No  adjustment  to  the 
previously  cleared  Exhibits  4,  6,  9  and 
10  is  required. 

13.  'The  primary  reduction  of  6,377  in 
the  total  burden  hoiu^  (from  28,877  to 
22,500)  is  due  to  a  change  in 


information  requested  in  the 
application,  specifically,  the  elimination 
of  the  financial  documents,  and  a 
decrease  in  the  nvunber  of  applicants 
(horn  788  to  600)  expected  to  submit 
applications  this  fiscal  year.  A  minor 
adjustment  to  the  applicant’s  burden 
time  (associated  with  Exhibit  4)  was 
made  to  include  the  additional  time  an 
applicant  will  need  to  perform  an 
environmental  inspection  of  the 
proposed  site.  In  the  past,  most 
applicants  would  generally  inspect  the 
site  to  determine  its  acceptability  for 
developing  a  project  for  the  elderly, 
which  included  inspecting  it  for 
potential  environmental  problems. 
However,  because  the  Department  is 
specifically  requiring  that  an 
environmental  inspection  be  performed, 
we  have  adjusted  the  applicant’s  burden 
time  to  include  this  function.  An 
adjustment  also  was  made  to  Form 
HUDr-92013E  to  provide  for  the  8  hour 
burden  time  as  reported  in  the 
disclosvire  statement  on  the  form. 
However,  in  view  of  the  elimination  of 
the  financial  documents  and  the 
decrease  in  applicant  participation,  the 
net  result  is  a  reduction  in  total  burden 
hours. 

15.  Not  applicable. 

B.  Collections  of  Information  Employing 
Statistical  Methods. 

Not  applicable. 

BIUJNQ  CODE  4210-Z7-M 
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PART  I  -  APPLICATION  FOR  SECTION  202  SUPPORTIVE  PAGE 

HOUSING  -  CAPITAL  ADVANCE 


EXHIBIT  1:  Form  HUD-92015-CA,  Application  for 

Section  202  Supportive  Housing 

Capital  Advance  ,  _ 

PART  II  -  SPONSOR'S  ABILITY  TO  DEVELOP  AND  OPERATE  THE  PROPOSED 
PROJECT 

EXHIBIT  2:  Legal  Status  of  each  Nonprofit  or 

Consumer  Cooperative  Sponsor: 

a.  Articles  of  Incorporation  (or  other- 

organizational  documents)  _ 

b.  Ey-laws  '  _ 

c.  IRS  Tax  Exemption  Ruling  _ 

d.  Conflict  of  interest 

Resolution  _ 

[NOTE;  SPONSORS  WHO  HAVE  RECEIVED  A 
SECTION  202  FUND  RESERVATION  WITHIN  '  ' 

THE  LAST  THREE  FUNDING  CYCLES  ARE 

NOT  REQUIRED  TO  SUBMIT  THE  DOCUMENTS  - 

DESCRIBED  IN  (a),  (b) ,  and  (c)  , 

ABOVE.  INSTEAD,  SPONSORS’MUST  '  ^ 

SUBMIT  THE  PROJECT  NUMBER  OF  THE 
LATEST  APPLICATION  AND  THE  HUD  ,  ;  . 

OFFICE  TO  WHICH  IT  WAS  SUBMITTED.  . - 

IF  THERE  HAVE  BEEN  ANY  MODIFICATIONS 
OR  ADDITIONS  TO  THE  SUBJECT  DOCUMENTS, 

INDICATE  SUCH,  AND  SUBMIT  THE  NEW 

MATERIAL.]  ‘  "  ■ 
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EXHIBIT  3: 


Sponsor's  purpose,  community  ties 

and  experience: 

(a)  A  description  o£  Sponsor's 
purposes  and  activities,  ties 
to  the  community  and  minority 
support  and  how  long  it  has 
been  in  existence  (include 
any  additional  related 
Information)  g 

(b)  A  description  of  Sponsor's 
housing  and/or  supportive 
services  e3q>erience.  rThe 
description  should  include 
any  rental  housing  projects 
and/or  medical  facilities, 
sponsored,  owned  and  operated 
by  the  Sponsor,  the  Sponsor's 
past  or  current  involvement 
in  any  progreuns  other  than 
housing  that  demonstrates 
the  Sponsor's  management 
capabilities  and  experience 
and  the  Sponsor's  experience 
in  serving  the  elderly  and/or 
families  and  minorities; 

(c)  A  description  of  Sponsor's 
experience  in  contracting 
with  minority  and  women -owned 
businesses  including  a 
summary  of  the  total  amount 
awarded  in  each  of  the  two 
categories  for  the  preceding 
three  years  and  the  percentage 
that  amount  represents  of  all 
contracts  awarded  by  the  Sponsor 
in  the  relevant  time  period; 


(d)  A  certified  Board  Resolution 
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(e)  Description,  if  applicable, 
of  the  Sponsor's  efforts  to 
involve  elderly  persons, 
including  minority  elderly 
persons,  in  the  development 
of  the  application  as  well 
as  its  intent  to  involve 
elderly  persons  in  the 
development  of  the 
project.  (Bonus) 

PART  III  -  NEED  FOR  SUPPORTIVE  HOUSING  IN  THE  AREA  TO  BE 
SERVED,  EXTENT  TO  WHICH  THE  SPONSOR  HAS  SITE 
CONTROL,  AND  SUITABILITY  OP  SITE;  ADEQUACY  OP 
PROVISION  OF  SUPPORTIVE  SERVICES  AND  OP  THE 
PROPOSED  FACILITY 

EXHIBIT  4:  Project  information 

(a)  Evidence  of  need  for  supportive 
housing 

(b)  Description  of  the  project  which 
includes: 

(1)  Narrative  description  of 

the  building  design  including 
a  description  of  any  special 
design  features  and  community 
space,  and  how  this  design  will 
facilitate  the  delivery  of 
services  in  an  economical 
fashion  and  accommodate  the 
changing  needs  of  the  residents 
over  the  next  10-20  years. 

(2)  Describe  if  and  how  the  project 
will  promote  energy  efficiency 
and  if  applicable,  innovative 
construction  or  rehabilitation 
methods  or  technologies  to  be 
used  that  will  promote  efficient 
construction 
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(c)  Evidence  of  site  control  and  permissive 

zoning : 

(1)  Evidence  that  the  Sponsor 
has  entvsred  into  a  legally 
binding  option  agreement 

to  buy  or  lease  the  proposed 
site 

(2)  Evidence  that  the  project 
as  proposed  is  permissible 
under  applicable  zoning 
ordinances  or  regulations 

(3)  Narrative  description  of 
site  and  area  surrounding 
the  site,  characteristics  of 
neighborhood,  how  the  site 
will  promote  greater  housing 
opportunities  for  minorities, 
and  any  other  information 
..that  impacts  on  the 
suitability  of  the  site 

for  the  elderly 

(4)  A  map  showing  the  location 
of  the  site  and  the  racial 
composition  of  the 
neighborhood,  with  the  area 
of  racial  concentration 
delineated 

(5)  A  Transaction  Screen  Process 
and  a  Phase  I  Environmental 
Site  Assessment 

(d)  Provision  of  supportive  services 

and  proposed  facility: 

(1)  A  detailed  description  of 
the  supportive  services 
proposed  to  be  provided 
to  the  anticipated  occupancy 
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(2)  Form  bUD  92013E,  Supplemental 
Application  Processing  Form  • 
Housing  for  the  Elderly. 

Identify  all  supportive 
services,  if  any,  to  be 
provided  to  the  persons 
occupying  such  housing 

(3)  A  description  of  public  or 
private  sources  of  assistance 
that  reasonedsly  could  be 
expected  to  fund  the  proposed 
services 

(4)  The  maxiner  in  which  such 
services  will  be  provided  to 
such  persons  ( i . e . .  on  or 
off -site) ,  including,  whether 
a  service  coordinator  will 
facilitate  the  adequate 
provision  of  such  services, 
and  how  the  services  will 
meet  the  identified  needs  of 
the  residents 

PART  IV  -  GENERAL  APPLICATION  REQUIREMENTS/CERTIFICATIONS 

EXHIBIT  5:  A  list  of  the  applications,  if  any, 

the  Sponsor  has  submitted  or  is 
planning  to  submit  to  any  other  EUD 
Office  in  response  to  this  NOFA  or 
the  NOFA  for  Supportive  Housing  for 
Persons  with  Disabilities,""  Also, 
a  list  of  prior  year  projects  which 
have  not  been  finally  closed 

EXHIBIT  6;  HUD-2880,  Applicant/Recipient 

Disclosure/Update  Report, 
including  Social  Security 
Numbers  and  Employee 
Identification  Numbers 


EXHIBIT'?: 


E.O.  12372 
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EXHIBIT  8: 


EXHIBIT  9: 


Form  HUD -40087,  Project  Data  on 

Occupancy  Displacement  and  Real 

Property  Acquisition: 

(a)  identify  all  persons  (femilies, 
individuals,  businesses  and 
nonprofit  organizations 
(Identified  by  race/minority 
group,  and  status  as  ovmers 
or  tenants)  occupying  the 
property  on  the  date  of 
submission  of  the  application 

(b)  indicate  the  estimated  cost  of 
relocation  payments  and  other 
services 

(c)  identify  the  staff  organization 

that  will  carry  out  the  relocation 
activities . 

Standard  Form  424 


EXHIBIT  10: 


EXHIBIT  11: 


Standard  Form  LLL,  Disclosure  of 
Lobbying  Activities 

Sponsor  Certifications 
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Supportive  Housing  for  the  Elderly 

Section  202 

Application  for  Capital  Advance 
Summary  Information 


U.S.  Department  of  Housing 
and  Urban  Development 
Office  of  Housing 
Federal  Housing  Ck>mmissioner 


EXHIBIT  1 


OMB  Approval  No.  2S02-0267(exp.  12/3 1/94) 


PubNe  Raportino  Burden  for  this  colection  of  Information  is  estimated  to  average  .5  hours  per  response,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  arxi  compleing  and  reviewing  the  odection  of  Information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  this  coftoction  of  Information,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer,  Office 
of  Informatian  Policias  and  Systems.  U  S.  Department  of  Housing  and  Urban  Development  Washington,  D.C.  20410-3600  and  to  the  Offioe  of  Management  and 
Budget  PaperworK  Reduction  Project  (2502-0462),  Washington.  D.C.  20503.  Do  not  send  this  compielad  form  to  cHher  of  these  addressees. 


HUD 

Use  Only 


202  Projsci  Number: 


1.  Sponsors  Nam«(s),  Adclress(as)  &  TalephonsNumber  (s): 


3&  Address  ot  Site: 


PRAC  Number: 


2.Mnortty  Sponsor  Designation:  A  nxnortiy  sponsor  Is  one  In  wrhich  at  least 
51  percent  ol  the  board  members  are  mlnc^. 

Is  this  sponsor  a  minority  applicant?  Codae:  2  -  Blade  3  -  Native  American: 
riYes  riNo  4 -Hispanic:  5 -Asian  Pacific: 

,  ’ — *  6  -  Aslan  iTKlian:  7  -  Hasidic  Jewish 

Ifyes,  identify  by  numeric  code  as  shown  above;  ^ - j 


3b.  WNI  project  be  located  within  the  boundaries  ol  e  Federally  designated  Empowerment 
zone, Urban  Supplemental  Empowarment  Zona,  Enterprise  Community  or  Urban 
Enhartcad  Enterprise  Community? 

I  |Yes  I  I No 

It  yes,  name  zone/community? _ ; _ 

Contact  local  HUD  offioe  to  determine  boundaries  of  zones/communities. 


4.  Congressional  District: 

5.  Type  ol  Area: 

6.  Capital  Advarx^  /Unount  Requested: 

7.  Project  Rental  Assistance  Contract 

n  Metropolitan  - 

$ 

Amount  Requested; 

II  Non-metropolitan 

9 

8.  Total  No.  ol  Units: 


Ba.  Number  t  Type  ol  Resident  Units  Proposed: 

I  [  I  Efficiency  |  [One 


9.  Number  of  BuHdlngs: 


12.  Number  ol  Stories: 


'bedroom' 


8b.  Resideni  Managers  Udt: 
[  [Efficiency 


10.  Type  of  Project: 

New  Construction 
Rehabilitation 
Acquisition  (RTC) 


Year  Built: 


13.  Number  ot  Paridng  Spaces: 


15.  Ofl-Sile  Faculties: 

Public  At  Site  Feet  from  Site: 

Water 


Sewer 

Paving 

Gas 

Electric 


aeiype) 

I  One 
'  bedroom 


I  j  Two 

' - '  bedroom 


11.  TypeotBuUdlngjs): 

n  Row/Townhouse  Q  Semi-detached 
ll  Walkup  Detached 

11  Elevator 


14.  Check  utilities  and  services  not  Included  In  the  rent  and  to  be  paid  directly  by  the  tenant: 

B  Electric  n  Water 

Heat  □  Gas 


16.  Community  Faculties  to  be  included  In  Project: 


17.  Unusual  Site  Features 
None 
Cuts 

nil 

Erosion 
Other  (specify) 


Poor  Drainage 
Retaining  Walls 
Rock  Foundations 
High  Water  Table 


18.  Mark  one  box 

Consultant 
Agent 
Authorized 
Representative 


Name,  Address  &  Telephone  Number: 


19.  Sponsor's  Attorney:  (name,  address  S  telephone  number) 


By:  (Signature  ol  Sponsors  Authorized  Representative) 

T)^in  Name: 

X 

Type  in  Title: 

form  HUD-S2015-CA  (5/95) 
ref:  Handbook  4571.3 

\ 
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Supplemental  Application 
and  Processing  Form 
Housing  For  The  Elderly/Dlsabled 


U.S.  Department  of  Housing 
arKf  Urban  Development 
Office  of  Housing 
Federal  Housing  Ckimmissioner 


See  Instrucbons  on  pages  2*3 


ProtactName 


A.  Non-Rent  Cengiegete  living  Space 


1 .  Concyeoate  Kitchen  and  Dining 


Zlobbtes 


3.  Communttv  Room 


4.  Hobby  Shoo 


5.  Inflnnatv  or  Health  Facilitv 


6.  Other 


7.  Other 


8.  Total  Square  Feet 


Area  Square  Feet 


B.  Project  Composition 


1.  Number  ol 
Bedrooms 


0-Bedroom  Units 


1-Bedroom  Units 


2-Bedroom  Units 


2.  Total  No. 
ol  Units 


C.  Food  Service 


1.  Payroll 

Number  of  cooks  _ 

xsalary  $ _ 

Number  of  waitresses  _ 

xsalary  $ _ 

Number  of  helpers  _ 

xsalary  $ _ 

2.  Food  Cost 

3.  Supplies 

4.  Dining  Room  Furniture  Exp. 

a.  Rept.  Res;  10%  x 

Equip.  Cost  $ _ 

b.  Inton  bw. _ % 

Int  Rale  x  Cost  $ _ 


c.  Mairttenance  arxi  Repairs 

5.  Othw  (Specify) 

6.  Other  (Specify) 

7.  Total  Food  Service  Expense 

8.  Average  No.  of  Persons  Serviced _ 

9.  Proposed  Charger  per  Person  per  MonVt 

10.  No.  of  Meals  per  Person  per  Day _ 


D.  MaM  Servloa 


1.  Payroll 

Number  of  maids  _ 

xsalary  $ _ 

2.  Supplies 

3.  Other  (Specify) 

4.  Other  (Specify) 

5.  Total  Maid  Service 

6.  Average  Number  of  Units 

Using  Service  _ 


7.  Proposed  Charge  per  Unit  per  Month 


3.  No.  of  Units 
WlthKIichens 


4.N0.0I 
Units  with 
Kitchensttes 


AniHial  Expense 


Spolwof 


HUD 


Anruiel  Expertse 


Sportsor 


HUD 


1_J  Conorsqaie  f"!  Mbisd 
D  NorvCortgrsoate _ 


EXHIBIT  4(d)(2) 

OMB  Approval  No.  2502-0232  (exp.  1 1/3(V95) 


E.  HaaHh  Service 


1.  Nursing  Payroll 

Number  of  Nurses  _ 

xsalary  $  _ 

2.  Equipment  Expense; 

a.  Repl.  Res;  10%  x 

Equipment  Cost  $ _ 

b.  Intonlnv.: _ % 

Irrt.  Rate  x  Cost  $ _ 

c.  Maintenance  and  Repairs 

3.  Medical  Supplies 

4.  Utilities 

5.  Laundry  Service 

6.  Other  (Specify) 

7.  Total  Health  Service 

8a.  No.  of  Beds  In  bifirtniry _ 

8b.  No.  of  Persorts  Serviced 
9.  Proposed  Charge  per  Mo.  per 
Patient _ per  Person  _ 


F.  Furniture  in  Units 


1.  Furniture  Exp.  when  Leased 

2.  Furniture  Exp.  if  Not  Leased; 

a.  Repl.  Res;  10%  x  Furniture 

Costs _ 

b.  Intonlnv; _ %lnt 

RatexCostS _ 

3.  Total  Furrtiturs  Expertse 

4.  Number  of  Units  Furnished _ 

5.  Proposed  charge  per  unit  per  montt 
to  cover  furniture  rent 


G.  Other  Non-Shelter  Services 


1.  Program  &  Aedvifes  PayroM 

2.  Other  (Specify) 

3.  Other  (Specify) 

4.  Chg.  per  Person  (Unit)  for  Item  1 
4.  Chg.  per  Person  (Unit)  for  Item  2 
6.  Chg.  per  Person  (Unit)  for  ham  3 


Prefect  Number 


Annual  Expense 


Sportsor 


HUD 


Annual  Expense 


Sponsor 


HUD 


Annual  Expense 


Sponsor 


HUD 


Officiai  Use  Only 


K  Remarfca  A  Signatures 

Warning;  HUDwiHprosecutefalseclaimsandstatements.  Conviction  may  result  in  criminal  and/or  civil  penalties.  (18U.S.C.  1001, 1010, 1012;  31  U.S.C.  3729, 3802) 


Signed 

* 

Date 

Cl  Sponsor.  O  Mortgagor, 

n  Borrower,  D  Owner 

Valuation  Processor 

Date 

RtfVlOWOf 

1  Date 

Replaces  FHA  2013-E 


Page  1  of3 


form  HUD-92013-E  (5/93) 
raf.  Handbooks  4571 .1, 4571. ^  4571 S,  4571 .4,  A  4571 .5 
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Publie  raporling  bur<S«n  for  this  ooaection  of  Infornutkm  to  estirnalBd  to  a\wage  8.0  hours  per  response,  irKiluding  ttw  tinw  lor  reviSM^  kistmclkxis.  sev 
data  sources ,  gathering  and  maintaining  the  data  needed ,  and  completing  and  raviawirtg  the  oolection  of  information .  Send  comments  regarding  this  burden  estimata 
or  wiy  other  aspect  of  this  collection  of  information,  including  suggestions  for  redudttg  this  burden,  to  the  Reports  Management  Officer,  Office  of  Information  Polcies 
Mid  Systems,  U  S.  Department  of  Housing  and  Urban  Devek^ment  Washington,  D.C.  20410-3600  and  to  the  Office  of  Managementand  Budget,  Paperwork  Reduction 
Pro^  (2502-0232),  Washington,  D.C.  20503.  Do  not  send  this  completed  form  to  either  of  ttte  above  addressees. 


Instructions 

Qtonaral 

Form  HUD-92013E  must  accompany  form  HUD-92013,  Applicatiort-Project 
Mortgage  Insurance,  for  each  pro)^  intanded  to  provide  hou^  for  the  eld^ 
or  the  disabled. 

Prepwation  of  ffie  forms  HUD-9201 3and  HUD-9201 3E  must  separate  the  budget 
for  sheltar  (aitd  utilities  irrcluded  in  the  tent)  from  other  budgets  concerned  with 
supplying  services  other  than  shelter,  such  as  food  service,  main  service, 
program  and  reaeation  service,  rented  furrtiture,  artd  any  other  nort-shelter 
services  which  may  be  planned.  The  non-shetter  budg^  concerned  with 
supplying  food,  furniture,  maid  service,  arxi  other  personal  services  are  shown  on 
the  form  HUD-92013E 

Al  non-shellBr  services  and  amenities  offered  with  a  charge  to  the  tenant  and  as 
a  corrdWon  of  occupancy  must  be  identified  on  this  form.  Special  drcumstances 
regarding  Kerns  to  be  included  in  an  amer^  package  such  as  additional  charges 
tor  additional  persons  that  cannot  be  raadKy  shown  on  this  fonn  must  be  expW^ 
on  an  addendum  sheet  to  the  form  HUD-92013E. 

Form  HUD-92013E  must  accompany  aM  rerpieets  for  feasibility  analysis,  condi¬ 
tional  and  firm  commitmento. 

Definitions 

An  alderly  person  to  defined  as  one  who  to  age  62  or  over.  A  dtoafaled  person  to 
one  whose  impairment  (a)  to  expected  to  be  of  continued  and  iTKlefintoB  dutabon; 
(b)  substantially  impedes  his  ability  to  live  independerffiy;  and  (c)  to  such  ttiat  hto 
at^  to  live  iTKiependentty  could  be  improved  by  more  suitable  housing.  (See 
appropriate  program  regulatiors  tor  more  detailed  definilions.) 

Congregate  Housing  to  designed  for  persons,  normalty  well  and  ambulatory,  who 
prefer  residential  accommodations  but  need  some  assistance  in  day-to-day 
Hvtog  While  not  a  nursing  or  medical  facility,  tt  offers  services  that  protect 
residents  and  provide  for  their  needs. 

Congregate  housmg  projects  have  a  central  dirting  room  gerreralty  serving  three 
meals  a  day,  with  emergency  room  service  avaKable.  There  are  common  areas 
for  lounges,  reaeation,  special  activiUes;  limited  housekeepirtg  artd  laundry 
services  may  be  provided.  Some  projects  have  an  infirmary  vrith  personnel 
quakfied  to  control  and  administer  medications. 

Instructions 

Projects  having  cortgregate  dining  facilities  with  orriy  Wtchenetlas  in  the  living 
urvts,  are  checked  in  the  box  marked  "(Cortgregate.*  Projects  havirtg  no  cortgre¬ 
gate  dining  fadlittes,  but  havirtg  full  sized  kitchens  in  the  living  units  are  checked 
in  the  boxmarked  "Non-Congregate."  Projects  havirtg  congregate  dirting  facilities 
artd  havirtg  sonte  Mvirtg  units  with  complete  sized  kitchens,  are  checked  in  the  box 
marked,  "Mixed." 

Section  A.  Non-Rent  Congregate  Uvfrtg  Space  Arees 

Enter  the  net  area,  in  square  feet,  for  various  kirtds  of  norvrent  cortgregate  Kvirtg 
space  shown,  such  as,  congregate  kitchen  artd  dining,  lobbies,  commurxty 
rooms,  hobby  shop,  htfirrrtanes,  or  other  non-rented  common  buildings  area. 
When  plarts  are  available,  these  net  areas  should  be  calculated  from  the  plans. 
(Cortgregate  dinirtg  facilities  should  be  large  ertough  to  serve  the  probable  total 
number  of  dirters  within  a  single  meal  period,  but  not  necessarily  at  a  sirtglesittirtg. 
The  number  of  diners  shall  be  estimated  to  iftclude  all  of  the  occupants  of  the  units 
having  kitchertettes  only,  plus  a  reasonable  portion  of  the  occupants  of  units  with 
full  kitchens. 


Section  B.  Protect  CompoeMon 

Fa  each  numba  of  bedroorrts  enter  in  Column  2  the  total  numba  of  units.  In 
Column  3,  enter  the  numba  of  units  wKh  complete  kitchens.  In  Column  4,  enter 
the  numba  of  units  with  kKchenettes  only. 

Non-Shelter  Inoonw  and  Expenae  Budgete. 

Sections  C  through  G  contain  budgets  of  income  and  axpertse  for  furnishing 
various  rwrv-shelter  services.  The  sponsa  enters  hto  estimates  of  Kerns  of  income 
and  expense  tor  each  budget  in  the  column  headed  "Sponsa,"  tous  using  form 
HUD-9201 3E  as  a  suppientental  application  form.  Subsequently,  copies  of  the 
same  form  will  be  used  as  a  processing  form,  with  HUD  personnel  entering 
-estimates  in  the  Column  headed.  "HUD." 

Section  C.  Food  Seivioe:  Annual  Expenaaa. 

Una  C-1- Estimate  the  numba  of  cooks  times  the  average  arviual  salary .  The 
numba  of  waitresses,  atKl  otha  employees  needed  to  opaate  the  dining  room 
are  also  estimated  to  arrive  at  pcqrrol,  induding  payroll  tax.  When  the  food  service 
operation  to  large  a  complex,  a  detailed  exptoration  of  kinds  of  staff ,  numbers  of 
employees,  rates  of  pay,  payroll  tax,  and  total  payroll  tor  food  service,  should  be 
shown  In  an  attachment  The  arviual  food  cost  and  ct>st  of  supplies  is  also  entered . 
Una  C-4a.-Oining  room  furniture  expense  includes  an  annual  reserve  tor 
replacement  of  dir^  room  furniture  and  equipment  Estimate  the  replacement 
reserve  by  multiplying  fumitae  cost  by  10%. 

Una  &4to-Retum  on  investment  in  dining  room  furniture  and  equipment  is 
estimated  by  multiplying  the  furniture  cost  the  market  interest  rate  to  simila 
investments. 

Lina  C-4o-Enter  the  estimated  annual  alowance  to  matntenarxte  and  repairs  to 
the  furniture. 

Lina  C-7-Show  the  total  annual  food  service  expense. 

Lina  C-6-£stimate  the  probable  numba  of  tenants  customarily  using  the 
congregate  dirwig  tadtity. 

Lina  C-9-Enter  the  proposed  chwge  pa  person  pa  month  for  food  service.  This 
chage  should  be  sufficient  to  provide  an  annual  income  at  least  3%  more  foanthe 
total  food  service  expense  estimated  in  Line  C-7.lfafood  service  concessionaire 
to  contemplated,  the  proposed  terms  of  the  concession  shall  be  completety 
explained  in  an  attachment. 

Lina  C-10-Enter  the  number  of  meals  pa  person  pa  day  oovaed  by  the 
proprteed  food  service  charge. 

Section  D.  MaM  Servica:  Annual  Expaiwa. 

Lina  0-1-Enter  the  numba  of  mains  multiplied  by  the  average  anrural  salary  to 
resuR  in  annual  payroll. 

Una  D-2-Enter  the  arwHial  expense  to  deanirrg  supplies. 

Lina  D-3  and  4-lf  dean  sheets  ae  to  be  provided  as  part  of  this  service,  the  word 
"Laundry"  is  entered  after  "otha"  followed  by  the  armual  arttount  of  this  expense 
Enter  otha  expenses  of  supplying  maid  service. 

Lina  0-5-Enter  the  sum  of  Lines  D-1  through  D-4.  This  represents  total  maid 
service  expense . 

Lirw  D-6-ErTter  the  estimated  numba  of  units  using  this  service. 

Ltoa  D-7-Enter  the  proposed  chage  pa  unitto  cova  this  service. 


Replaces  FHA  2013-E 
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SMion  E  HmMi  SwvIm:  Annual  ExpMiM. 

Um  E-I-Entar  tha  antidpatod  number  of  nursaa  naaded  Ibnea  tw  avaraga 
aalary  InchKflng  payrol  tax.  Httta  health  sarvica  oparalion  ia  large  or  oomplax,  the 
aponaor  ahouW  aubmtt  a  more  datalad  aatfmate  of  health  aarvice  payroliin  an 
aMaehmertt 

Lfew  E-2-Equipmant  axpenaea  indudaa  an  annual  taaarva  for  replacement  of 
bada  and  odiar  fumitute  and  equipment  In  the  infirmary . 

Una  E4-  EeUmale  the  replaoement  reaarve  by  muNpiying  equipment  ooet  by 
10%. 

Una  E*2b-ftelum  on  inveatment  in  equipment  ia  eatimated  by  multiplying  tha 
fUmNure  coat  by  the  market  interest  rale  tor  ahnlar  inveatmanta. 

UhaE-Eo-Entar  the  eetlmated  annual  aitonance  tor  matotanance  and  repaira  to 
tha  equipment 

Una  E-3, 4,  S,  and  6-Enlar  the  annual  amounts  to  be  expended  tor  medical 
aupplea,  ulMties,  laundry  or  linen  senrIoB.  and  other  expenaes  of  tha  health 
aervioe  facility. 

Uie  E— Enter  tw  sum  of  lines  E-1  through  E-6.  This  represents  total  health 
aarvioe  expanse. 

line  E-S- Enter  the  number  of  bads  in  tha  inllimary. 

Una  E4-Enler  ttw  average  number  of  patients  In  tha  Mtonary. 

Una  E-S-Enter  tha  proposed  charge  per  patient  or  per  parson.  IndicatB  medtod 
of  payment 


Saotlon  F.  Fumltwe  In  living  IMIe. 

LfcieF-1-lndteatBdte  amount  of  total  annual  payments  to  the  laaelng  company 
when  tomhure  tor  some  oral  of  the  lying  units  la  obtained  by  the  morfgagor  by 
leaeing  R. 

line  F-Ea-The  ranting  of  lumllura  by  tenant  must  be  opional  and  notacoTKltion 
ofooouparxy.  For  those  units  in  which  tha  pnijact  owns  dratomiluro.fumitora 
mpense  Includes  an  annual  reaanre  tor  raplacomant  of  living  unit  tomNurs. 
Eahnate  the  replacement  reaarve  by  neldpti^tomttore  coat  by  10%. 

UwaF»2b  Return  on  Inveadnent  In  iumiture  is  aadmatad  by  multiplying  tomlture 
cost  by  the  market  Intarast  rate  tor  almlar  inveatmants. 

Una  F^-Entar  the  asttmatadanrarelalowence  tor  malntenattce  and  repairs  to 
thafumitura. 

line  F4-Enter  the  Total  Fumllure  Expanse. 

line  r  I  tnrfcntB  tha  rvaitoar  of  units  furrlshed  by  the  mortgagor. 

Una  F4-Enter  the  propoaad  charge  per  unit  per  mondt  to  cover  the  fumHura 
•expense. 

Section  O.  Other  Non^SheWarSarvIcae 

Una  0>1-Entsr  the  salarieB  of  persons  employed  to  furnish  guidance  and 
recreation  during  the  leisure  time  of  the  reajdenfs  occupancy  In  the  project  ^ 

Unea  0^2  and  O  »  Cntar  tha  amounts  covering  any  other  aarvica  or  facMy 
Irrcludrrd  in  the  proposal  dratwould  cur  rStoute  to  the  health,  oomtortand  recreation 
of  elderly  persons,  and  speedy. 

UnaeO-4,8and<  Cntsrthechatgesperpersenorunltfortharespectkreaervice 
offaclity. 

SmUoii  H.  RMMito  Mid  SIqmIivm 
Self  Exptanatory. 


Replaces  FHA  201 3-E 
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exhibit  e 


Applicant/Recipient  “h^bit  e 

Disclosure/Update  Report  office  ot  Ethics 

OMB  Approval  No.  2535^101  (exp. 


bielnioMons.  (See  Pubic  RaporUngStatemertt  and  Privacy  Act  StalomantarKi  detailed  Instructens  on  page  4.)  _ 

Part  I  Applicant/Recipient  Infoimation  Indicate  whether  thie  le  an  Initial  Report  D  or  an  Update  Report 


1.  AppicanVRecipient  Name,  Address,  and  Phone  (inciude  area  code) 


I.  teatTMi 


Social  Security  Nuinber  or 
Employer  ID  Number 


2.  Project  Assistsd/  to  be  Assisted  (Project/Aclivity  name  artd/or  number  and  its  localion  by  Street  address,  City,  and  State) 


3.  Assistance  Requested/Received 


4.  HUD  Program 


5.  Amount  Requested/Roceived 

$ 


Part  H.  Threshold  Detenninations  -  Applicarrts  Only 

1 .  Are  you  requesting  HUD  assistance  for  a  specific  project  or  activity,  as  provided  by  24  CFR  Part  1 2,  Subpart 
C,  and  have  you  received,  or  can  you  reasonably  expe^to  receive,  an  aggregate  amount  of  allf  orms  of  covered 
assistance  from  HUD,  States,  and  units  of  general  local  government,  in  excess  of  $200,000  during  the  Federal 
fiscal  year  (October  1  through  September  30)  in  which  the  application  is  submitted? 

If  Yes,  you  must  complete  the  remainder  of  this  report. 

If  No,  you  must  sign  the  certification  below  and  answer  the  next  question. 

I  hereby  certify  that  this  information  is  true.  (Signature) _ 

2.  Is  this  application  for  a  specific  housing  project  that  involves  other  government  assistance? 

If  Yes,  you  must  complete  the  remainder  of  this  report. 

If  No,  you  must  sigh  this  certification. 

I  hereby  certify  that  this  information  is  true.  (Signature) _ 

If  your  answers  to  both  questions  are  No,  you  do  not  need  to  complete  Parts  III,  IV,  or  V,  but  you  must  sign  the 
certificalion  at  the  end  of  the  report. 


Part  nt.  Other  Government  Assistance  Provided/Reouested 


□  ve# 


□  ve# 


Is  there  other  government  assistance  that  is  reportable  in  this  Part  and  in  Part  V,  but  that  is  reported  only  in  Part  V?  |  |Yes 


If  there  is  no  other  government  assistance,  you  must  certify  that  ths  information  is  true. 

I  hereby  certify  that  this  information  is  true.  (Signature) _ 
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Part  iV.'  Interested  Parties 


Alphabetical  list  of  all  persons  with  a  reportable  financial 

Merest  in  the  project  or  activity 

(for  Indlvidu^,  tte  last  name  first) 


Social  Security  Number  or 
Employee  ID  Number 


If  there  are  no  persons  with  a  reportable  financial  interest,  you  must  certify  that  this  information  is  true. 

I  hereby  certify  that  this  information  is  true.  (Signature) _ 
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Part  V.  Report  on  Expected  Sources  and  Uses  of  Funds 

Source 


If  there  are  ru)  sources  of  furids,  you  must  certify  that  this  information  is  true. 

I  hereby  certify  that  this  information  is  true.  (Signature)  Date 

_ 


If  there  are  no  uses  oi  lurxis,  you  must  certify  that  this  information  is  true. 

I  herrt)y  certify  that  this  information  is  true.  (Signatured  Date 

CertHIcation 


Warning:  If  you  knowingly  make  a  false  statement  on  this  form,  you  may  be  subject  to  dvil  or  criminal  penalties  under  Section  1001  of  Title  18 
of  the  United  States  Code.  In  addition,  any  person  who  knowingly  and  materially  violates  any  required  disdosure  of  information,  including  intentional 
non-disdosure,  is  subjed  to  dvil  money  penalty  not  to  exceed  $10,000  for  each  violation. 


I  certify  that  this  Infomration  is  true  and  corTpieta. 


Signature 


Date 
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PuUicraportlngburdMforthiscotoctionofinformatkinisasttmatBdtoavwaos  2.5  hours  per  rasponse.indudingths  lime  for  reviewing  iratnicbons.MwcNngaxiUiig 
data  sources,  gathering  arKl  maintairsng  the  data  needed,  and  oompteling  and  reviewing  the  ooOection  of  information.  Sand  oomrrwnls  regarding  this  burden  estimate 
or  any  other  aspect  of  Ms  coHeclion  of  information,  including  suggestions  for  reducing  this  burden,  to  toe  Reports  Management  Officer,  Office  of  Information  Policies 
and  Systems,  U.S.  Department  of  Housing  and  Urban  Development  Washirtgton,  D.C.  204 10-3600 and  to  the  Office  of  Management  and  Budget  Paperwork  Reduction 
Proja^  (2535-0101),  Washington,  D.C.  20503.  Do  not  sartd  this  completed  form  to  aitoar  of  these  addressees. 

Ptfvaey  Act  Statement  Except  for  Social  Security  Numbers  (SSNs)  and  Employer  kfanUflcation  Numbers  (EINs),  the  Department  of  Housing  and  Urban  Development 
(HUD)  is  authorized  to  cofiect  al  toe  information  required  by  this  term  under  section  102  of  the  Department  of  Housing  and  Urban  Developmont  Reform  Act  of  1989, 
42  U.S.C.  3531.  Disclosure  of  SSNs  and  EINs  is  optional.  The  SSN  or  EIN  is  used  as  a  unique  identifiar.  The  information  you  provide  wl  enable  HUD  to  cany  out 
Ns  responsibilities  under  Sections  102(b),  (c),  and  (d)  of  the  Department  of  Housing  and  Urban  Development  Reform  Act  of  1969,  Pub.  L 101-235,  approved  December 
15,1989.  These  provisions  wl  help  ensure  greater  accountability  and  intagrNy  In  toe  provision  of  certain  types  of  assistanoe  administered  by  HUD.  They  wl  also  help 
ensure  that  HUD  assistance  for  a  specific  housing  project  under  Section  102(d)  is  not  more  than  is  necessary  to  make  toe  project  foasibte  after  taking  account  of  other 
government  assistarwe.  HUDwl  make  availabte  to  the  public  al  applicant  discfosure  reports  for  five  years  in  the  case  of  appications  for  competitive  assistanoe.  and 
for  gerreraNy  three  years  in  the  case  of  other  applications.  Update  reports  will  be  made  availabto  along  with  the  cNsciosure  reports,  but  in  no  case  for  a  period  generafiy 
toss  than  three  years.  Al  reports,  both  initial  reports  and  update  reports,  wl  be  made  availabte  In  accordance  with  the  Freedom  of  InforrttationAct  (5  U.S.C.  §552)  and 
HUD'simptomentir)gregulationsat24CFRPatt15.  HUDwl  use  the  information  In  evaluatirrgfodividualassistarroeappiicatiortsattd  In  performfoglrtterttal  administrative 
analyses  to  assist  in  the  management  of  specific  HUD  programs.  The  information  wl  also  be  used  in  makfog  toe  determination  under  Section  102(d)  whether  HUD 
assistance  for  a  specific  housir^  project  is  more  than  is  necessary  to  make  the  project  feasible  after  taking  account  of  other  government  assistanoe.  You  must  provide 
afi  the  required  Information.  FaNuretoprovideany  requi^informationmay  delay  theprooessingolyourappfication,andmaytesuNinsar«ctionsartdpenalties,includfog 
imposition  of  the  administrative  artd  civil  money  perudties  specified  under  24  CFR  §12.34. 

Note:  This  form  only  covers  assistance  made  avafiabte  by  toe  Department  States  and  unNs  of  general  focal  government  that  carry  out  responsibifities  under  Sections 
102(b)  and  (c)  of  the  Reform  Act  must  develop  toek  own  procedures  for  complying  with  the  Act. 


instructiora  (See  Note  1  on  last  page.) 

I.  Overview.  Subpart  C  of  24  CFR  Part  12  provides  for  (1)  initial 
reports  from  applicants  for  HUD  assistance  and  (2)  update  reports 
from  recipients  of  HUD  assistance.  An  overview  of  these  require¬ 
ments  foilows. 

A.  Applicant  disclosure  (Initial)  reports:  General.  All  applicants 
for  assistance  from  HUD  for  a  specific  project  or  activity  must  make 
a  number  of  disciosures,  if  the  aippiicant  meets  a  dolar  threshoid  for 
the  receipt  of  covered  assistance  during  the  fiscal  year  In  which  the 
application  is  submitted.  The  applicant  must  also  make  the  disclo¬ 
sures  if  it  requests  assistance  from  HU  D  for  a  specific  housing  project 
that  involves  assistance  from  other  governmental  sources. 
Applicants  subject  to  Subpart  C  must  make  the  following  disclosures: 

Assistance  from  other  government  sources  in  connection  with 
the  project. 

The  financial  interests  of  persons  in  the  project. 

The  sources  of  funds  to  be  made  available  for  the  project,  and 
The  uses  to  which  the  funds  are  to  be  put. 

B.  Update  reports:  General.  All  recipients  of  covered  assistance 
must  submit  update  reports  to  the  Department  to  reflect  substantial 
changes  to  the  initial  ajsplicant  disclosure  reports. 

C.  Applicant  disclosure  reports:  Specific  guidance.  The 
applicant  must  complete  all  parts  of  this  disclosure  form  if  either  of  the 
following  two  circumstances  in  paragraph  1.  or  2.,  below,  applies: 

1  .a.  Nature  of  Assistance.  The  applicant  submits  an  applicatio'n  for 
assistance  for  a  specific  project  or  activity  (See  Note  2)  in  which: 

HUD  makes  assistance  available  to  a  recipient  for  a  specific 
project  or  activity;  or 

HUD  makes  assistance  availableto  an  entity  (otherthan  a  State 
or  a  unit  of  general  local  government),  such  as  a  public  housing 
agency  (PHA),  for  a  specific  project  or  activity,  where  the  application 
is  required  by  statute  or  regulation  to  be  submitted  to  HUD  for  any 
purpose;  and 

b.  Dollar  Threshold.  The  applicant  has  received,  or  can  reason¬ 
ably  expect  to  receive,  an  aggregate  amount  of  all  forms  of  assistance 
(See  Note  3)  from  HUD,  States,  and  units  of  general  local  govern¬ 
ment,  in  excess  of  $200,000  during  the  Federal  fiscal  year  (October 
1  through  September  30)  in  which  the  application  is  submitted.  (See 
Note  4) 


2.  The  applicant  submits  an  application  for  assistance  for  a  specific 
housing  project  that  involves  other  government  assistance.  (See 
Note  5)  Note:  There  is  no  dollar  threshold  for  this  criterion:  any 
other  government  assistance  triggers  the  requirement  (See  Note  6) 

If  the  Application  meets  naithar  of  these  two  criteria,  the  applicant 
need  only  complete  Parts  I  and  II  of  this  report,  as  welt  as  the 
certification  at  the  end  of  the  report.  If  the  Application  meets  either 
of  these  criteria,  the  applicant  must  complete  the  entire  report 
The  applicant  disclosure  report  must  be  submitted  wkh  the  application 
for  the  assistance  Involved. 

D.  Update  repoita:  Specific  guidance.  During  the  period  in  which 
an  application  for  covered  assistance  is  pending,  or  in  which  the 
assistance  is  being  provided  (as  indicated  in  the  relevant  grant  or 
other  agreement),  the  applicant  must  make  the  following  additional 
disclosures: 

1 .  Any  information  that  should  have  been  disclosed  in  connection  with 
the  triplication,  but  that  was  omitted. 

2.  Any  information  that  would  have  been  subject  to  disclosure  in 
connection  with  the  application,  but  that  arose  at  a  later  time,  including 
information  concerning  an  interested  party  that  now  meets  the 
applicable  disclosure  threshold  referred  to  In  Part  IV,  below. 

3.  For  changes  In  previously  disclosed  other  government  assistance: 
For  programs  administeredby  the  Assistant  Secretary  for  Corrvnu- 

nity  Planning  and  Development,  any  change  in  other  government 
assistance  that  exceeds  the  amount  of  such  assistance  that  was 
previously  disclosed  by  $250,000  or  by  1 0  percent  of  the  assistance 
(whichever  is  lower). 

For  all  other  programs,  any  change  in  other  government  assis¬ 
tance  that  exceeds  the  amount  of  such  assistance  that  was  previously 
disclosed. 

4.  For  changes  in  previouslydisclosedfinancial  interests,  any  change 
in  the  amount  of  the  financial  interest  of  a  person  that  exceeds  the 
amount  of  the  previously  disclosed  interests  by  $50,000  or  by  10 
percent  of  such  interests  (whichever  is  lower). 


Page! 


form  HUD-2880  (3/92) 
ref.  Sec  102.  HRA  1989:  PL  101  -  235 


29694  Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


5.  For  changes  in  previously  disclosed  sources  or  uses  of  funds; 

a.  For  programs  administered  by  the  Assistant  Secretary  for  Commu¬ 
nity  Planning  and  Development: 

Any  change  in  a  source  of  funds  that  exceeds  the  amount  of  all 
previously  disclosed  sources  of  funds  by  $250,000  or  by  1 0  percent 
of  those  sources  (whichever  is  lower);  and 

Any  change  in  a  use  of  funds  under  paragraph  (b)(1)(iii)  that 
exceeds  the  amount  of  all  previously  disclosed  uses  of  funds  by 
$250,000  or  by  10  percent  of  those  uses  (whichever  is  lower). 

b.  For  all  programs,  other  than  those  administered  by  the  Assistant 
Secretary  for  Community  Planning  and  Development: 

For  projects  receiving  atax  credit  under  Federal,  State,  or  local  law, 
any  change  in  a  source  of  funds  that  was  previously  disclosed. 

For  ail  other  projects,  any  change  in  a  source  of  funds  that  exceeds 
the  lower  of: 

The  amount  previously  disclosed  for  that  source  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previously  disclosed  forthat 
source,  whichever  is  lower;  or 

The  anwunt  previously  disclosed  (or  all  sources  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previously  disclosed  for  all 
sources  of  fun^,  whichever  is  lower. 

c.  For  all  programs,  other  than  those  administered  by  the  Assistant 
Secretary  for  Community  Planning  and  Development: 

For  projects  receiving  a  tax  credit  under  Federal,  State,  or  local  law, 
any  change  in  a  use  of  funds  that  was  previously  disclosed. 

For  all  other  projects,  any  change  in  a  use  of  funds  that  exceeds 
the  lower  of: 

The  amount  previously  disclosed  for  that  use  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previously  disclosed  forthat 
use,  whichever  is  lower;  or 

The  amount  previously  disclosed  for  all  uses  of  funds  by 
$250,000,  or  by  1 0  percent  of  the  amount  previously  disclosed  for  all 
uses  of  funds,  whichever  is  lower. 

Note:  Update  reports  must  be  submitted  within  30  days  of  the  change 
requiring  the  update.  The  requirement  to  provkie  update  reports  only 
apples  If  the  application  for  the  underlying  assistance  was  submitted 
on  or  after  the  effective  date  of  Subpart  C. 

II.  Llne-by>Lina  Instructions. 

A.  Parti.  Applicant/Recipient  Information. 

All  applicants  for  HUD  assistance  specified  in  Section  I.C.1  .a.,  above, 
as  well  as  all  recipients  required  to  submit  an  update  report  under 
Section  I.D.,  above,  must  complete  the  information  required  by  Part 

I.  The  applicanVrecipient  must  indicate  whether  the  disclosure  is  an 
initial  or  an  update  report.  Line-by-line  guidance  for  Part  I  follows: 

1 .  Enter  the  full  name,  address,  city.  State,  zip  code,  and  telephone 
number  (including  area  code)  of  the  applicant/recipient.  Where  the 
applicant/recipient  is  an  individual,  the  last  name,  first  name,  and 
middle  initial  must  be  entered.  Entry  of  the  applicant/recipient's  SSN 
or  EIN,  as  appropriate,  is  optional. 

2.  Applicants  enter  the  name  and  full  address  of  the  project  or  activity 
for  which  the  HUD  assistance  is  sought.  Recipients  enter  the  name 
and  full  address  of  the  HUD-assisted  project  or  activity  to  which  the 
update  report  relates.  The  most  appropriate  government  iderrtifying 
number  must  be  used  (e.g.,  RFP  No.;  IFBNo.;  grant  announcement 
No.;  or  contract,  grant,  or  loan  No.)  Include  prefixes. 

3.  Applicants  describe  the  HUD  assistance  referred  to  in  Section 
I.C.1. a.  that  is  being  requested.  Recipients  describe  the  HUD 
assistance  to  which  the  u^ate  report  relates. 


4.  Applicants  enter  the  HUD  program  name  under  which  the  assis¬ 
tance  is  being  requested.  Recipients  enter  the  HUD  program  name 
under  which  the  assistance,  that  relates  to  the  update  report,  was 
provided. 

5.  Applicants  enter  the  amount  of  HUD  assistance  that  is  being 
requested.  Recipients  enter  the  amount  of  HUD  assistance  that  has 
been  provided  and  to  which  the  update  report  relates.  The  amounts 
are  those  stated  in  the  application  or  award  documentation.  NOTE; 
In  the  case  of  assistance  that  is  provided  pursuant  to  contract  over  a 
period  of  time  (such  as  project-based  assistance  under  section  8  of 
the  United  States  Housing  Act  of  1 937),  the  amount  of  assistance  to 
be  reported  includes  all  amounts  that  are  to  be  provided  overthe  term 
of  the  contract,  inespective  of  when  they  are  to  be  received. 

Note;  In  the  case  of  Mortgage  insurance  under  24  CFR  Subtitle  B, 
Chapter  II,  the  mortgagor  is  responsible  for  making  the  applicant 
disclosures,  and  the  mortgagee  is  responsible  for  furnishing  the 
mortgagor’s  disclosures  to  the  Department  Update  reports  must  be 
.submitted  directly  to  HUD  by  the  mortgagor. 

Note:  In  the  case  of  the  Project-Based  Certificate  program  under  24 
CFR  Part  882,  Subpart  G,  the  owner  is  responsible  for  making  the 
applicant  disciosures,  and  the  PHA  is  responsible  for  furnishing  the 
owner's  disclosures  to  HUD.  Update  reports  must  be  submitted 
through  the  PHA  by  the  owner. 

B.  Part  II.  Threshold  Determinations  — Applicants  Only 

Part  II  contains  information  to  help  the  applicant  determine  whether 
the  remainder  of  the  form  must  be  conn^eted.  Recipients  filing 
Update  Reports  should  not  complete  this  Part. 

1 .  The  first  question  asks  whether  the  applicant  meets  the  Nature  of 
Assistance  and  Dollar  Threshold  requirements  set  forth  in  Section 

1. C.1 .  above. 

If  the  answer  is  Yes,  the  applicant  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  applicant  to  certify  that 
Its  response  is  conect,  and  to  complete  the  next  question. 

2.  The  second  question  asks  whether  the  application  is  for  a  specific 
housing  project  that  involves  other  government  assistance,  as  de- 
scrtoed  in  Section  I.C.2.  above. 

If  the  answer  is  Yes,  the  applicant  must  complete  the  remainder  of  the 
form.  If  the  answer  is  No,  the  form  asks  the  applicant  to  certify  that 
Its  response  is  correct. 

If  the  answer  to  both  questionsi  and  2  is  No,  the  applicant  need  not 
complete  Parts  III,  IV,  or  V  of  the  report,  but  must  sign  the  certification 
at  the  end  of  the  form. 

C.  Part  III.  Other  Govammant  Aasistanca. 

This  Part  is  to  be  completed  by  both  applicants  filing  applicant 
disclosure  reports  and  recipients  filing  update  reports.  Applicants 
must  report  any  other  government  assistance  involved  in  the  project 
or  activity  for  which  assistance  is  sought.  Rec^ents  must  report  any 
other  government  assistance  involved  in  the  project  or  activity,  to  the 
extent  required  under  Section  I.D.I.,  2.,  or  3.,  above. 

Other  government  assistance  is  defined  in  note  5  on  the  last  page.  For 
purposes  of  this  definition,  other  government  assistance  is  expected 
to  be  made  available  if,  based  on  an  assessment  of  all  the  circum¬ 
stances  involved,  there  are  reasonable  grounds  to  anticipate  that  the 
assistance  will  be  forthcoming. 

Both  applicant  and  recipient  disclosures  must  include  ail  other 
government  assistance  involved  with  the  HUD  assistance,  as  well  as 
any  other  government  assistance  that  was  made  available  before  the 
request,  but  that  has  continuing  vitality  at  the  time  of  the  request. 
Examples  of  this  latter  category  include  tax  credits  that  provide  for  a 
number  of  years  of  tax  benefits,  and  grant  assistance  that  continues 
to  benefit  the  project  at  the  time  of  the  assistance  request. 
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The  following  Information  must  be  provided: 

1.  Enter  the  name  and  address,  city,  State,  and  zip  code  of  the 
government  agency  making  the  assistance  available.  Include  at  least 
one  organizational  level  below  the  agency  name.  For  example,  U.S. 
Department  of  Transportation,  U.S.  Coast  Guard;  Department  of 
Safety,  Highway  Patrol. 

2.  Enter  the  program  name  and  any  relevant  identifying  numbers,  or 
other  means  of  identification,  for  the  other  government  assistance. 

3.  State  the  type  of  other  government  assistance  (e.g.,  loan,  grant, 
loan  insurance). 

4.  Enter  the  doliar  amount  of  the  other  government  assistance  that 
is,  or  is  expected  to  be,  made  avaiiabie  with  respect  to  the  project  or 
activities  for  which  the  HUD  assistance  is  sought  (applicants)  or  has 
been  provided  (recipients). 

If  the  applicant  has  no  other  government  assistance  to  disciose,  It 
must  certify  that  this  assertion  is  correct. 

To  avoid  duplication,  H  there  is  other  government  assistance  under 
this  Part  and  Part  V,  the  applicant/recipient  shouid  check  the  appro¬ 
priate  box  in  this  Part  and  list  the  information  in  Part  V,  clearly 
designating  which  sources  are  other  government  assistance. 

D.  Part  IV.  Interested  Parties. 

This  Part  is  to  be  completed  by  both  applicants  fiiing  applicant 
disciosure  reports  and  recipients  filing  update  reports. 

Applicants  must  provide  information  on: 

(1)  Alldeveiopers,  contractors,  or  consultants  involved  in  the  appii- 
cation  for  the  assistance  or  in  the  planning,  deveiopment,  or  implem¬ 
entation  of  the  project  or  activity  and 

(2)  any  other  person  who  has  a  financial  interest  in  the  project  or 
activity  for  which  the  assistance  is  sought  that  exceeds  $50,000  or  1 0 
percent  of  the  assistance  (whichever  is  iower). 

Recipients  must  make  the  additional  disclosures  refferred  to  in 
Section  I.D.1.,2.,  or  4,  above. 

Note:-  A  financial  interest  means  any  financial  involvement  in  the 
project  or  activity,  including  (but  not  limited  to)  situations  in  which  an 
individual  or  entity  has  an  equity  interest  in  the  project  or  activity, 
shares  in  any  profit  on  resale  or  any  cfistribution  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receives  compensation  for 
any  goods  or  services  provided  in  connection  with  the  project  or 
activity.  Residency  of  an  individual  in  housing  for  which  assistance  is 
being  sought  is  not,  by  itself,  considered  a  covered  financial  interest. 
The  information  required  below  must  be  provided. 

1 .  Enter  the  full  names  and  addresses  of  all  persons  referred  to  in 
paragraph  (1 )  or  (2)  of  this  Part.  If  the  person  is  an  entity,  the  listing 
must  include  the  full  name  of  each  officer,  director,  and  principal 
stockholder  of  the  entity.  All  names  must  be  listed  alphabetically,  and 
the  names  of  individuals  must  be  shown  with  their  last  names  first. 

2.  Entry  of  the  Social  Security  Number  (SSN)  or  Employee  Identifi¬ 
cation  Number  (EIN),  as  appropriate,  for  each  person  listed  is 
optional. 

3.  Enter  the  type  of  participation  in  the  project  or  activity  for  each 
person  listed:  i.e.,  the  person's  specific  role  in  the  project  (e.g., 
contractor,  consultant,  planner,  investor). 

4.  Enter  the  financial  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and 
as  a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

If  the  applicant  has  no  persons  with  financial  interests  to  disclose,  it 
must  certify  that  this  assertion  is  correct. 


5.  PartV.  Report  on  Source*  and  Uses  of  Furtda.This  Part  is  to  be 
corrpleted  by  both  applicants  filing  applicant  disclosure  reports  and 
recipients  filing  update  reports. 

The  applicant  disciosure  report  must  specify  all  expected  sources  of 
funds— both  from  HUD  andfrom  any  other  source  —that  have  been, 
or  are  to  be.  made  available  for  the  project  or  activity.  Non-HUD 
sources  of  funds  typically  include  (but  are  not  limited  to)  other 
government  assistance  referred  to  In  Part  III,  equity,  and  amounts 
from  foundations  and  private  contrtoutions.  The  report  must  also 
specify  all  expected  uses  to  which  funds  are  to  be  put.  All  sources  and 
uses  of  funds  must  be  Hsted,  H,  based  on  an  assessnrent  of  all  the 
circumstances  involved,  there  are  reasonable  grounds  to  anticipate 
that  the  source  or  use  wiii  be  forthcoming. 

Note  that  if  any  of  the  source/use  information  required  by  this  report 
has  been  provided  elsewhere  in  this  application  package,  the  a^i- 
cant  need  not  repeat  the  information,  but  need  only  refer  to  the  form 
and  location  to  incorporate  it  into  this  report.  (It  is  likely  that  some  of 
•  the  information  required  by  this  report  has  been  provided  on  SF 424A. 
and  on  various  budget  forms  accompanying  the  application.)  If  this 
report  requires  Information  beyond  that  provided  elsewhere  in  the 
appiication  package,  the  applicant  must  include  in  this  report  all  the 
additional  information  required. 

Recipients  must  submit  an  update  report  for  any  change  in  previously 
disclosed  sources  and  uses  of  funds  as  provided  in  Section  I.D.5., 
above. 

General  Instructions  —  sources  of  funds 
Each  reportable  source  of  funds  must  indicate: 

a.  The  name  and  address,  city.  State,  and  zip  code  of  the  individual 
or  entity  making  the  assistance  available.  At  least  one  organizational 
level  below  the  agency  name  should  be  included.  For  example,  U.S. 
Department  of  Transportation,  U.S.  Coast  Guard;  IDepartment  of 
Safety,  Highway  Patrol. 

b.  The  program  name  and  any  relevant  identifying  numbers,  or  other 
means  of  identification,  for  the  assistance. 

c.  The  type  of  assistance  (e.g.,  loan,  grant,  loan  insurance). 
Specific  instructions  —  sources  of  funds. 

(1 )  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Deveiopment  and  Re¬ 
search,  each  source  of  funds  must  indicate  the  total  amount  of 
approved,  and  received;  and  must  be  listed  in  descending  order 
according  to  the  amount  indicated. 

(2)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commissioner,  Community  Planning  and 
Development,  and  Public  and  Indian  Housing,  each  source  of  funds 
must  indicate  the  totai  amount  of  funds  involved,  and  must  be  listed 
in  descending  order  according  to  the  anwunt  indicated. 

(3)  If  Tax  Credits  are  involved,  the  report  must  indicate  all  syndication 
proceeds  and  equity  involved. 

General  instructions — uses  of  funds. 

Each  reportable  use  of  funds  must  clearly  identify  the  purpose  to 
which  they  are  to  be  put.  Reasonable  aggregations  may  be  used, 
such  as  lotai  structure’  to  include  a  number  of  structural  costs,  such 
as  roof,  evevators,  exterior  masonry,  etc. 

Specific  instructions  ~  uses  of  funds. 

(1 )  For  programs  administered  by  the  Assistant  Secretaries  for  Fair 
Housing  and  Equal  Opportunity  and  Policy  Development  and  Re¬ 
search,  each  use  of  funds  must  indicate  the  total  amount  of  funds 
involved;  must  be  broken  down  by  amount  committed,  budgeted,  and 
planned;  and  must  be  listed  in  descending  order  according  to  the 
amount  indicated. 
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(ii)  For  programs  administered  by  the  Assistant  Secretaries  for 
Housing-Federal  Housing  Commissioner,  Community  Pianning  and 
Development,  and  Public  and  Indian  Housing,  each  use  offunds  must 
indicate  the  total  amount  of  funds  involved  and  must  be  listed  in 
descending  order  according  to  the  amount  involved. 

OiO  If  any  program  administered  by  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner  Is  involved,  the  report  must 
indicate  all  uses  paid  from  HUD  sources  and  other  sources,  including 
syndication  proceeds.  Uses  paid  should  include  the  following 
amounts. 

AMPO 

Archlecfs  fee  —  design 
Archtect's  fee  —  supervision 
Bond  premium 
Builder's  general  overhead 
Bunder's  profit 
Construction  Interest 
Consultant  fee 
Contingency  Reserve 
Cost  certification  audit  fee 
FHA  examination  fee 
FHA  inspection  fee 
FHAMIP 
Financing  fee 
FNMA /GNMA  fee 
General  requirements 
Insurance 

Legal  —  construction 
Legal  ->  organization 
Other  fees 
Purchase  price 

Supplemental  management  fund 
Taxes 

Tile  and  recording 
Operating  deficit  reserve 
Resident  initiative  fund 
Syrxfication  expenses 
Working  capital  reserve 
Total  land  improvement 
Total  structures 

Uses  paid  from  syndication  must  Include  the  following  amounts: 

Addlional  acquisKion  price  and  expenses 

Bridge  loan  interest 

Development  fee 

Operating  deficit  reserve 

Resident  initiative  furxf 

Syndication  expenses 

Working  caplal  reserve 


Footnotes: 

1.  Al  cMions  are  to  24  CFR  Part  12,  which  was  puMahed  in  toe  Federal 
Registor  on  March  14. 1901  at  S6  Fad.  Rag.  11032. 

2.  Alatoftoeoovaradaesistwioepfagramscanbetoundat24CFRgi2.30,or 
in  toe  nilas  or  admWseative  Inseuctions  governing  toe  program  involved. 
Note:  The  1st  of  covered  programs  wW  be  updatodperodteaBy. 

3.  Assistance  means  any  contract,  grant,  loan,  cooperative  agreement,  or  other 
form  of  assManoe,  indudbig  the  Inauranoe  or  guarantee  of  a  loan  or 
mortgage,  toat  is  provided  wNh  raepect  to  a  apacMc  project  or  aclivlfy  under 
a  program  adminislored  by  toe  Department  The  term  does  not  include 
contracts,  such  as  proouremants  contacts,  that  are  subject  to  the  Federal 
AcquisMon  Regulalion  [FM^)  (48  CFR  CfMtotar  1). 

4.  See  24  CFR  §81^32(aK2)  and  (3)  terdetoled  guidance  on  how  the  threshold 
iscelcuiatod. 

5.  •Otoergovemmerttaesistance*  Is  defined  to  Inciude  any  loen,  grant,  guararv 
toe,  insuranoe,  payment,  rebate,  aubeidy,  credtt,  tax  berisllt,  or  any  otoer  form 
of  dtact  or  indtect  assistance  from  toe  Federal  gcvemmant  (other  than  that 
rsquaetod  from  HUD  in  toe  appicatlon),  a  State,  or  a  unit  of  general  local 
government,  or  any  agency  or  instumentalily  thereof,  toat  is,  or  is  axpectod 
to  be  made,  avatable  wNh  respect  to  the  project  or  activittes  tor  which  toe 
aasistorrce  is  sought. 

6.  For  tortoerguldarrce  on  this  critorton,  and  tor  a  1st  of  covered  programs,  see 
24CFRS1^90. 

7.  ForpurposasofPart12,apsraonmeansanin(flviduai(inciudtogaconaultBnt, 
lobbyist,  or  lawyar);  corporation;  company;  assodation;  autoority;  Arm;  part¬ 
nership ;  social;  Stato,  unit  of  general  local  government  or  other  government 
an%,  or  agency  thereof  (inciudtog  a  pubic  housing  aganqr);  Indton  toba;  and 
any  otoar  organization  or  group  of  people. 
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Prefect  Data  On  Occupancy, 
Displacement  and  Real 
Property  Acquisition 


U.8.  DepartnMnt  of  Housing  ^ 

and  Urban  Dovolopmont  OPTIONAL  OROIDE  FORM) 

Offico  of  Community  Planning 

and  Development  EXHIBIT  8 


Note:  TNs  information  (which  may  be  induOad  in  ottwr  HUO  fonns)  wM  assist  HUD  Community  Planning  and  Oavafopmant  (CPD)  atsff  in  raviawing  tha  appHcalon 
foraprojact and  In  datermining  technical  asalitencaneads  and  mortlfoflngfaquIramantsteansufaoompianoawWhtha  Uniform  RalocationAssistenca and  RaalPropat^ 
Aoquisilion  Policies  Actof  1970  (URA)and  rotated  program  laquiramanis.  Alprojocte  for  which  real  proparlywW  be  aoqulrad  (or  was  raoandyaoquiiBd)  and  alpra|octe 
Irwolving  property  that  Is  occuplad  (or  was  racantly  occupied)  must  be  rovtawad,  whether  tha  oocupante  are  raqujrad  to  relocate  parmanently  or  have  been  nodlted  that 
thoywN  be  pennltted  to  remain  on-sIte.  Questions  about  the  URA  and  requests  tor  training  or  technical  assistanoe  should  be  addraaoed  to  the  HUD  CPD  Rslocadon/ 
Ra^  Spodalst  in  the  Field  Office  administering  toe  URA  tor  the  area  in  which  the  protect  is  located. 


Qonaral  Pro|ecl  Information 

1.  Applicant  Nam*  and  Address  (SrrsM,  CKy,  Stats  and  zip  coda)  FT" 


ProgranVProjact  No..  Name  and  Address  (Stsei.  CSy.  State  and  zip  code) 


3.  Has  site  control  been  secured?  j  |Yes  |  |No  If  Yee,  explain  how. 


Pro{ect  Occupancy  and  Relocation  (Oerermlne  occupancy  at  Sw  Sme  ot  tuCmlsdon  ol  application  or  data  eiie  Idanilfiad.  N  latar) 


No  .  of  Units 
in  Property 

UniteO 

Owner 

ccupied 

Tenant 

Occupants  to 

Move  Permanandy 

Occupants 

ToW 

to  Remain 

No.  to  be  Temporarly 
Reiocated 

4.  Residential 

5.  Nonrasidantial 

! 

6.  Has  anyone  been  forced  to  move  from  tha  site  in  toe  past  12  months? 


□  Yes  nNo 


I  lUrtknown 


H  Yea.  explain. 


7.  Esttmaisd  cost  ol  raloczition: 

$ 

8.  Source  ol  lunding 

S.  Agency  adminittanng  relocation 

10.  Contact  person  (Name) 

Teleptwne  Number  (Indude  area  coda) 

11.  Description  ol  relocation  experience 


Acquisition  of  Real  Property 


12.  Estimated  cost  ol  acquisition: 

13.  Source  ol  tundlng 

14.  Number  of  paresis: 

$ 

Rasidentid 

• 

Noniesidentiai 

IS.  Name  ol  acquiring  entity: 

16.  Contact  Parson  (Name) 

Teiaphone  Number  (ktckxie  area  code) 

Remarks: 


Completed  by:  (Ndine,  title  and  organization) 


Teiaphone  Number  Onctude  area  code) 


Date 


form  HUD-40087  (9/91) 
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Application  for  Federal 
Assistance 

• 

INHIBIT  9 

OMB  Approval  No.  0348-0043 

1.  Type  el  Submission: 

Application 

Q  Construction 

PteappRcation 

Q  Construction 

2.  Dale  Submitted 

Appicant  Uentiiiar 

3.  Date  Received  by  State 

State  Application  Uentitier 

O  NoivConstruction 

Q  Non-Consbuction 

4.  Dale  Received  by  Federal  Agency 

Federal  ktendlier 

S.  Appllcsnt  Intonnatlon 


Legal  Nwne 

Organizaiional  Urtic 

Address  (give  city,  county,  state,  and  zip  code): 

Name  aivl  letephone  number  of  Ow  person  lo  be  contacted  on  matters  Involving  this 
appicaiion  (give  area  code) 

A.  Employer  Identification  Number  (EIN): 

7.  Type  et  Applicant:  (aniar  appropriate  lener  in  box)  j  j 

A.  State  K  Independent  School  DisL 

B.  County  1.  State  Controled  Institution  of  Higher  Learning 

C.  Munidpal  J.  Private  Universi^ 

0.  Township  K.  Indian  TrSre 

E.  Interstate  L  Individu^ 

F.  Inlemnunictpal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify): 

'8.  Type  el  AppRcatlon: 

Q  Naw  O  Continuation  D  Ravision  • 

N  Revision,  enter  appropriate  lenw(s)  In  box(cs}: 

A.  Increase  Award  B.  Decrease  Award  C.  Inaease  Duration 

D.  Deoease  Duration  Other  (spedfy); 

9.  Name  of  Federal  Agency: 

1 

10.  Catalog  et  Federal  Domestic  Assistance  Number: 

Tile; 

11.  Descriptive  TItie  of  AppHeanfs  Project: 

12.  Areas  Atfeeted  by  Project  (cities,  counties,  states,  etc.): 

13.  Prapostd  Pn|«et;  _ 14.  Congw«8ton«l  Otetrtcts  ol: 


Stan  Date 

Ending  Date 

A  Appicant  b.  Project 

15.  Estlmaltd  Funding:  | 

16.  la  Application  Subject  to  Review  by  State  Executive  Order  12372  Process? 

A  Federal 

M 

a  Yes.  This  preapp6cation/app8cation  was  made  available  to  the 

b.  Appicant 

.00 

.  State  Executive  Order  12372  Process  for  review  on: 

Dale: 

c.  Slate 

.00 

b.  No.  Q  Program  is  not  covered  by  E.0. 12372 

d.  Local 

.00 

Q  or  Program  has  not  been  selected  by  State  tor  review. 

a.  Other 

.00 

L  Program  Income 

M 

17.  Is  the  AppOcant  DeHnquant  on  Any  Federal  Debt? 

g.  Total 

.00 

Q  Yes  It  'Yes,*  attach  an  expiartation  Q  No 

18.  To  the  best  of  my  knowMga  and  beli«^  all  data  in  this  appiication/preapplicatxin  are  true  ami  correct,  th«  (tocuownt  has  bMO  duly  authorizsd  by  the  governing  body 

of  the  applicant  and  the  applicant  wil  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 


A  Typed  Name  of  Authorized  Representative 

b.Tilla 

A  Telephone  Number 

d.  Signature  of  Authorized  Representative 

• 

e.  Dais  Signed 

Previous  Editions  Not  Usable 

Page  1 012 

form  SF-424  (4/88) 

Authorized  for  Local  Reproduetton 

Pfescribed  by  OMB  Circular  A-102 
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This  is  a  standard  form  used  by  applicants  as  a  required  (acesheet  for 
preapplications  arxi  applications  submitted  tor  Federal  assistartce.  It  will  be  used 
by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
estabSshed  a  review  and  comment  procedure  In  response  to  executive  Order 
12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the  applicant's  submission. 


Item  1.  Self-explanatory. 

Item  2.  Date  application  submitted  to  Federal  agency  (or  State  If  applicable) 
&  applicant's  control  number  (if  applicable). 

Item  3.  State  use  only  (if  applicable). 

Item  4.  If  this  application  is  to  continue  or  revise  an  existing  award,  enter 
present  Federal  identifier  number.  If  for  a  new  project,  leave  blank. 

Item  S.  Legal  rtame  of  applicant  name  of  primary  organizational  unit  which  will 

undertake  the  assistance  activity,  complete  address  of  the  applicant, 
and  name  and  telephone  number  of  the  person  to  contact  on  matters 
related  to  this  application. 

Items.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

Item  7.  Enter  the  appropriate  letter  m  the  space  provided. 

Item  8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the  space(s) 
''  provided; 

-  ’New*  means  a  new  assistance  award. 

-  ‘Continuation*  means  an  extension  for  an  additional  furxfing 
budget  period  for  a  project  with  a  projected  completion  date. 

-  ‘Revision'  means  any  chactge  m  the  Federal  Government's 
financial  obfigation  or  contingent  liability  from  an  existing 
obligation. 

Item  9.  Name  of  Federal  agency  from  which  assistance  is  being  requested 
with  this  application. 


Item  11.  Enter  a  brief  descriptive  title  of  the  project  If  more  than  one  program 
is  involved,  you  should  append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property  projects),  attach  a  map 
shming  project  location.  For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 

Item  12.  List  only  the  largest  political  entities  affected  (e  g..  State,  counties, 
cities). 

Item  13.  Self-explanatory. 

Item  14.  -List  the  applicants  Congressional  District  and  any  Oistrict(s)  affected 
by  the  program  or  project 

-  Item  1 5.  Amount  requested  or  to  be  contr&uted  during  the  first  furxfing/budget 
period  by  each  contributor.  Value  of  ir>-kind  contributiorrs  should  be 
included  on  appropriate  tines  as  applicable.  If  the  action  will  result  in 
a  dollar  change  to  an  existing  award,  indicate  only  the  arrxKjnt  of  the 
change.  For  decreases,  enclose  the  amounts  in-parentheses.  If  both 
basic  arxf  supplemental  amounts  are  included,  show  breakdown  on  an 
attached  sheet  For  multiple  program  futxfing.  use  totals  and  show 
breakdown  using  same  categories  as 
Hem  IS. 

Item  16.  ApplicantsshouldcontacttheStateSinglePointofContact(SPOC)for 
Federal  Executive  Order  1 2372  to  determine  whether  the  application 
is  subject  to  the  State  intergoverrtmental  review  process. 

Item  17.  This  question  applies  to  the  applicant  organization,  not  the  person  who 
signs  as  the  authorized  representative.  Categories  of  debt  include 
delinquent  audit  disallowances,  loarts  and  taxes. 


Item  10.  Use  the  Catalog  of  Federal  Domestic  Assistance  number  and  tide  of 
the  program  under  which  assistance  is  requested. 


Item  18.  To  be  signed  by  the  authorized  representative  of  the  applicant  A  copy 
of  the  governing  body's  authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the  applicant’s  of^.  (Certain 
Federal  agencies  may  require  that  this  authorization  be  submitted  as 
pan  of  the  application.) 
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Disclosure  of  Lobbying  Activities 

Conpiete  this  form  to  disdost  lobbying  activilios  pursuant  to  31  U.S.C.  1352 

(S«#i*v«fs*«id#lof  InsiruclionsandpUbIcbufdsodbelosural _ 


exhibit  10 

Approved'Sy  OMB 
0348-0046 


.  Type  el  Federal  Action: 

1  1  e.  contract 

1 _ lb.  grant 

e.  cooperative  agreement 
d.  loan 

a.  loan  guarantee 

L  loan  insurance 

2.  Status  ol  Federal  Action: 

1 — 1  a  bid/offer/apprication 

I _ 1  b.  initial  award 

c.  post-award 

S.  Report  Type: 
r— 1  a  initial  filing 

1 _ 1  b.  material  ^ange 

For  Material  Change  Only: 
vear  ouaner 

date  of  last  reoort 

1.  Name  and  Address  el  Reporting  Entity: 
p^Pfime  .  1  ^Subawardee  Tiai 

• 

Congressional  District,  H  known: 

.If  known: 

S.  M  Reporting  Entity  In  No.  4  la  Subawardee,  enter  Name  and  Address  of 
Prima: 

Congressional  District,  If  krtown: 

S.  Federal  Department/Agency: 

7.  Federal  Program  Name/Description: 

CFDA  Number,  if  appRcabie: 

8.  Federal  Action  Number,  H  known; 

9.  Award  Amount,  if  known: 

$ 

10a.  Name  and  Address  ol  Lobbyiitg  Entity 
(if  individuat.  last  name,  first  name.  Ml): 

b.  individualsPer1ormiitgServices(inciudir)gaddressitdilferentfromNo.  10a.) 
(last  name,  first  name.  Mi): 

(a"5ih  Continuation  She*' 

its)  SF-LU-A,  H  necs^^sfy) 

- 

11.  Amount  ol  Payment  (check  all  that  apply): 

« -  n  actual  □  planned 

12.  Form  ol  Payment  (check  all  that  apply): 

I  I  a  cash 

□  b.  in-Kind;  spedty:  nature _ 


value 


13.  Type  of  Payment  (check  all  that  apply): 
I  I  a.  retainer 

(  )  b.  one-time  lee 

□  c.  commission 

□  0.  contingent  fee 
I  I  e.  deferred 

□  I.  other;  specify: 


14.  Brief  Description  of  Services  Performed  or  lo  be  Performed  and  Date(s)  of  Service, irtcluding  officer{s),employee(s},  or  Member(s)conlacled,  f  or  Paymen' 
Indicated  in  Item  11: 


(an^Ji  Continualion  Shetijs)  SF.lll-A.  H  nccsssary) 


15.  Continuation  Sheet(s)  SF-LLL-A  attached:  (  |  Yes  |  |no 

Signature: 

16.  Information  requested  through  this  form  is  authorized  by  title  31  U.S.C. 
section  1352.  This  disclosure  ol  lobbying  activities  is  a  material  represen¬ 
tation  ol  fact  upon  which  reliance  was  placed  by  the  above  when  this 
transaction  was  made  or  entered  into.  This  disclosure  is  required  pursuant 
to  31  U.S.C.  1352.  This  information  win  be  reported  to  the  Congress 
semiannually  and  will  be  available  for  public  inspection.  Any  person  who 
fails  lo  file  the  required  disclosure  shall  be  subject  lo  a  civil  penalty  ol  not 
less  than  510,000  and  not  more  than  $100,000  for  each  such  failure. 

Print  Name: 

Title: 

Telephone  No.: 

Dale: 

Federal  Use  Only: 

1  Authorized  for  Local  Reproductic 
i  Standard  Form-Ll 
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Instructions  for  Completion  of  SF-LLL,  Disclosure  of  Lobbying  Activities 


This  disclosure  form  shall  be  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  redpienL  at  the  initiation  or  receipt  of  a 
covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C.  section  1 352.  The  filing  of  a  form  is  required  for  each 
payment  or  agreerrwnt  to  make  payment  to  any  lobbying  entity  for  influencing  or  attempting  to  influence  an  officer  or  employee  of  any  agency, 
a  Merhber  of  Congress,  an  officer  or  employee  of  Congress,  or  any  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal 
action.  Use  the  SF-LLL-A  Continuation  Sheet  tor  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  items  that  apply  lor 
both  the  initial  filing  and  material  change  report  Refer  to  the  implementing  guidance  published  by  the  Office  of  Management  and  Budget  for 
addkional  information. 

1 .  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  influence  the  outcome  of  a  covered  Federal 
action. 

2.  identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report  If  this  is  a  followup  report  caused  by  a  material  change  to  the  inf  onnation  previously  reported, 
ante  r  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last  p>reviousty  submitted  report  by  this  reporting  entity  for  this  covered 
Federal  action. 

4.  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  reporting  entity.  Include  Congressional  DistricL  V  known.  Check  the  appropriate 
classification  of  the  reporting  entity  that  designates  if  It  is,  or  expects  to  be.  a  prime  or  subaward  recipient.  Identify  the  tier  of  the  subawardee,  c.g., 
the  first  subawardee  of  the  prime  is  the  1  st  tier.  Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  under  grants. 
5.lf  the  organization  filing  the  report  in  item  4  checks  ‘Subawardee*,  then  enter  the  full  name,  address,  city,  state  and  zip  code  of  the  prime  Federal 
recipient,  include  Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Include  at  least  one  organizational  level  below  agency  name, 

S  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  tor  the  covered  Federal  action  (item  1).  If  known,  enter  the  full  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan  commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  hem  1  (e.g..  Request  for  Proposal  (RFP) 
number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract,  grant,  or  loan  award  number;  the  application  proposal  control 
number  assigned  by  the  Federal  agency).  Include  prefixes,  e.g.,  ‘RFP-DE-90-001.* 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the  award/ 
loan  commitment  for  the  prime  entity  identified  in  hem  4  or  5. 

1 0.  (a)  Enter  the  full  name,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  enthy  identified  in  item  4  to  influence 
the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s)  performing  services,  and  include  full  address  if  different  from  10  (a). 

Enter  Last  Name,  First  Name,  and  Middle  Initial  (Ml). 

1 1 .  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (hem4)  to  the  lobbying  ent'ity  (item  1 0).  Indicate 
whether  the  payment  has  been  made  (actual)  or  will  be  made  (planned).  Check  all  boxes  that  apply.  If  this  is  a  material  change  report,  enter  the 
cumulative  amount  of  payment  made  or  planned  to  be  made. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution,  specify  the  nature  and  value 
of  the  in-kind  payment. 

13.  Check  the  appropriate  box  (es).  Check  all  boxes  that  apply.  If  other,  specify  nature. 

1 4.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to  perform,  and  the  date(s)  of 
any  services  rendered.  Include  all  preparatory  and  related  activity,  not  just  time  spent  in  actual  contact  with  Federal  officials.  Identify  the  Federal 
officialfs)  or  employee(s)  contracted  or  the  officer(s),  employee(s),  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  official  shall  sign  and  date  the  form,  print  his/her  name,  title,  and  telephone  number. 


Public  Reponing  Burden  for  this  collecbonof  information  is  estimated  to  average  30  minutes  per  response,  including  the  time  lor  reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Prqect 
(0348-0045),  Washington,  O.C.  20503. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-020-e5-1 220-00;  N2-5-05] 

Nevada;  Temporary  Closure  of  Certain 
Public  Lands  in  the  Winnemucca 
District  for  Management  of  the 
Summer  1995  Running  of  the  “Femley 
250"  Off-Highway  Vehicle  (OHV)  Race 

agency:  Bureau  of  Land  Management 
(Interior). 

ACTION:  Temporary  closiure  of  certain 
Public  Lands  in  Washoe,  Lyon  and 
Churchill  Counties,  Nevada  on  and 
adjacent  to  the  1995  “Femley  250”  race 
course  on  Jime  24, 1995.  Access  will  be 
limited  to  race  officials,  entrants,  law- 
enforcement  and  emergency  personnel, 
licensed  permittee(s)  and  right-of-way 
grantees. 

SUPPLEMENTARY  INFORMATION:  Certain 
public  lands  in  the  Winnemucca 
District,  Washoe,  Lyon  and  Pershing 
Cmmties  will  be  temporarily  closed  to 
public  access  from  0600  hours,  June  24, 
1995  to  2400  hours  Jime  24, 1995,  to 
protect  persons,  property  and  public 
land  resources  on  and  adjacent  to  the 
1995  “Femley  250”  OHV  race  course. 
The  Sonoma-Gerlach  Area  Manager  is 
the  authorized  officer  for  the  1995 
“Femley  250”  OHV  race,  permit 
munber  N2-5-95.  These  temporary 
closures  and  restrictions  are  made 
pursuant  to  43  CFR  Part  8364.  The 
public  lai\ds  to  be  closed  or  restricted 
are  those  lands  adjacent  to  and 
including  roads,  trails  and  washed 
identified  us  the  1995  “Femley  250” 
OHV  race  course. 

The  following  public  lands 
administered  by  the  BLM  restricted  or 
closed  are  described  as  the  following: 

T.  21  N..  R  24.  E.  Sec.  36;  T.  22  N.,  R.  24 
E.,  Sec.  2  and  12;  T.  23  N.,  R.  24  E..  Sec.  4, 

8, 12, 14, 16,  22  and  26;  T.  24  N.,  R.  24  E., 

Sec.  9, 10, 12, 16, 17,  20,  22  and  28;  T.  25 
N.,  R.24  E.,  Sec.  36;  T.  21  N.,  R.  25  E.,  Sec. 

6,  8, 12, 14,  20,  22,  28,  and  32;  T.  20  N.,  R. 

25  E.,  Sec.  4  and  6;  T.  21  N.,  R.  25  E.,  Sec. 

6,  8, 12, 14,  22  and  28;  T.  22  N.,  R.  25  E., 

Sec.  18  and  30;  T.  23  N.,  R.  25  E.,  Sec.  2, 6, 

10, 12  and  14;  T.  24  N.,  R.  25  E.,  Sec.  8, 18, 

20,  30,  32,  34  and  36;  T.  25  N,  R.  25  E.,  Sec. 
30,  31,  and  32;  T.  21  N.,  R.  26  E.,  Sec.  6  and 
8;  T.  21  N.,  R.  26  E.,  Sec.  6;  T.  22  N.,  R.  26 
E.,  Sec.  2, 14,  22,  28,  and  32;  T.  23  N.,  R.  26 
E.,  Sec.  4, 6, 10,  22,  26,  and  36;  T.  24  N.,  R. 

26  E.,  Sec.  28,  30  and  32. 

The  following  public  lands  administered 
by  the  BLM  will  be  designated  as  a  secondary 
pit  area:  T.  23  N.,  R.  24  E.,  Sec.  14. 

The  lands  involved  are  located  in  the 
Motmt  Diablo  Meridian  and  are  located 
north  and  northeast  of  Femley,  Nevada. 
They  are  within  Washoe,  Pershing  and 
Lyon  Counties,  A  map  showing  the 
exact  route  of  the  course  is  available 


from  the  following  BLM  office;  the 
Winnemucca  District  Office,  705  East 
Fourth  Street,  Winnemucca,  Nevada, 
89445,  (702)  623-1500. 

Any  person  who  fails  to  comply  with 
this  clostue  order  issued  under  43  CFR 
Part  8364  may  be  subject  to  the 
penalties  provided  for  in  43  CFR  8360.7 
FOR  FURTHER  INFORMATION  CONTACT: 

L)mn  Clemons,  705  East  Fourth  Street, 
Winnemucca,  Nevada  89445,  (702)  623- 
1500. 

Dated:  May  25. 1995. 

Ron  Weaker, 

District  Manager.  Winnemucca. 

(FR  Doc.  95-13604  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4310-HC-P 


[CA-066-05-1610-00] 

Proposed  California  Desert 
Conservation  Area  Plan  Amendment, 
Palm  Springs-South  Coast  Resource 
Area,  ^uthem  California 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 
proposed  plan  amendment  to  the 
Cahfomia  De^rt  Conservation  Area 
Plan  and  environmental  assessment. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  the  Federal  Land  Policy 
Management  Act  of  1976  (FLPMA)  and 
the  Code  of  Federal  Regulations  (40  CFR 
1501.7,  43  CFR1610.2),  notice  is  hereby 
given  that  the  Bureau  of  Land 
Management  (BLM)  will  prepare  an 
environmental  assessment  and  proposed 
California  Desert  Conservation  Area 
plan  amendment  affecting  public  lands 
within  the  Palm  Springs-South  Coast 
Resource  Area.  The  proposed  plan 
amendments  would  expand  two  existing 
Areas  of  Critical  Environmental  Concern 
(ACEC):  the  Big  Morongo  Canyon  ACEC 
(No.  50)  and  the  Salt  Creek  Pupfish/Rail 
Habitat  ACEC  (No.  60).  The  name  of  the 
Salt  Creek  ACEC  would  also  be  changed 
to  Dos  Palmas  ACEC. 

DATES:  Citizens  are  requested  to  help 
identify  significant  issues  or  concerns 
related  to  the  proposed  plan 
amendments.  Recommendations  fitim 
citizens  regarding  additional  plan 
amendments  may  also  be  considered, 
for  example,  new  ACECs  or  changing 
land  use  designations.  Written 
comments  must  be  submitted  no  later 
than  30  days  from  the  date  of  this  notice 
to  the  following  address:  Ms.  Julia 
Dougan,  Area  Manager,  Bureau  of  Land 
Management  Palm  Springs-South  Coast 
Resource  Area,  63-500  G^et  Avenue, 
North  Palm  Springs,  CA  92258-2000. 
Citizens  submitting  comments  will 


automatically  be  included  in  the 
mailing  list  to  receive  a  copy  of  the 
Proposed  Plan  and  Environmental 
Assessment  when  available. 

FOR  ADDITIONAL  INFORMATION  CONTACT:  If 
you  require  additional  information  or 
simply  would  like  to  be  included  in  the 
mailing  list,  contact  Ms.  Elena  Misquez, 
Bureau  of  Land  Management  Palm 
Springs-South  Coast  Resource  Area,  63- 
500  Garnet  Avenue,  North  Palm 
Springs,  CA  92258-2000; 
telephone(619)  251—4826. 

SUPPLEMENTARY  INFORMATION:  The  Big 
Morongo  Canyon  ACEC  ourently 
includes  3,705  acres  of  public  land  just 
east  of  Highway  62,  and  7  miles  north 
of  Interstate  10,  San  Bernardino  County. 
BLM  proposes  to  expand  the  ACEC  to 
establish  a  corridor  between  the  BLM- 
managed  public  lands  and  Joshua  Tree 
National  Park,  5  miles  due  east. 
Management  prescriptions  for  the  ACEC 
would  only  apply  to  the  BLM-managed 
public  lands.  The  proposed  ACEC 
expansion  would  protect  sensitive  plant 
and  wildlife  habitat  and  wildlife 
movement  corridors. 

The  Salt  Creek  Pupfish/Rail  Habitat 
ACEC  (4,288  acres)  is  located  northeast 
of  the  Salton  Sea  and  Highway  111  in 
Riverside  County.  The  ACEC  would  be 
renamed  as  the  Dos  Palmas  ACEC  in 
recognition  of  the  Dos  Palmas 
Ecosystem  of  which  the  Salt  Creek 
ACEC  is  an  integral  part.  The  ACEC 
boimdary  would  be  expanded  to 
approximately  17,000  acres  to  include 
additional  public  lands  and  lands 
acquired  by  The  Natiue  Conservancy  for 
the  protection  of  sensitive  plant, 
wildlife  and  cultmal  resources. 
Management  prescriptions  for  the  ACEC 
would  not  apply  to  non-TNC  private 
lands  within  the  proposed  ACEC 
boundary.  TNC  and  BLM  would 
continue  their  acquisition  effort  from 
willing  sellers  wiffiin  the  proposed 
ACEC  boimdary. 

Public  participation  is  an  integral  part 
of  the  planning  and  NEPA  process  in 
which  members  of  the  public  are 
informed  of  proposed  actions  affecting 
the  public  lands  and  resources,  and  are 
encouraged  to  submit  comments 
regarding  these  proposals.  For  30-days 
commencing  the  date  of  this  notice, 
citizens  are  formally  requested  to 
identify  issues  and  to  suggest  alternative 
or  new  proposals  to  be  addressed  in  the 
propos^  plan  and  environmental 
assessment.  Upon  completion  of  the 
proposed  plan  amendment  and 
environmental  assessment,  a  notice  of 
availability  will  be  published  in  the 
Federal  Register  followed  by  a  60-day 
public  comment  period.  Plan  protests 
filed  in  accordance  with  43  C^  1610.5- 


29704 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


2  will  be  accepted  for  30-days  following 
issuance  of  the  final  Plan.  The  plan  will 
become  effective  when  all  protests  have 
been  resolved  and  a  Decision  Record  is 
signed  by  the  authorized  officer. 

Julia  Dougan, 

Area  Manager. 

(FR  Doc.  95-13592  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4310-40-P 


[UT-046-05-421 0-0-03-6] 

Intent  To  Prepare  Environmental 
Impact  Statement  for  Proposed  Plan 
Amendment  to  Virgin  River 
Management  Framework  Plan,  UT 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  plan  amendment  to  the 
Virgin  River  Management  Framework 
Plan  (MFP). 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  is  preparing  an  EIS  to 
consider  proposed  amendments  to  the 
land  use  plan  that  guides  management 
of  public  lands  within  the  Dixie 
Resource  Area  located  in  Washington 
County,  Utah.  The  proposed 
amendment  would  consider  alternatives 
for  additional  opportunities  for  land 
tenure  adjustments. 

DATES:  The  comment  period  for  the 
preliminary  issues  and  planning  criteria 
identified  for  the  proposed  plan 
amendments  will  commence  with 
publication  of  this  notice.  Comments 
must  be  submitted  on  or  before  July  5, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Crisp,  Area  Manager,  Dixie  Resource 
Area,  345  E.  Riverside  Drive,  St.  George, 
Utah  84770.  Existing  planning 
documents  and  information  are 
available  at  the  above  address  or 
telephone  (801)  673-4654,  Ext.  201. 
Comments  on  the  proposed  plan 
amendment  should  be  sent  to  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  The  Dixie 
Resource  Area  of  the  Cedar  City  District, 
BLM,  is  proposing  to  amend  the  Virgin 
River  MFP,  to  allow  for  land  tenure 
adjustments  not  previously  identified  in 
the  MFP.  The  main  purpose  is  to 
identify  and  analyze  lands  that  could  be 
exchanged  emd  result  in  acquisition  of 
special  status  species  habitat  including 
desert  tortoise  habitat  and  to  consider 
exchange  criteria  imder  which  future 
land  exchanges  could  take  place.  Lands 
transferred  out  of  Federal  ownership  to 
private,  state  and  municipal  interests,  as 
a  result  of  the  exchanges  would  be 


available  to  meet  the  various  needs  of 
the  respective  peirties.  Where  there  are 
specific  uses  proposed  on  lands 
identified  for  exchange,  those  uses  will 
be  analyzed.  This  would  include  the 
potential  use  of  public  lands  as  an  area 
for  water  overflow  storage  associated 
with  the  Sand  Hollow  Reservoir  that  is 
proposed  to  be  built  on  adjacent  private 
land.  An  Environmental  Iinpact 
Statement  (EIS)  will  be  prepared  to 
analyze  the  impacts  of  this  proposal  and 
alternatives.  This  notice  begins  the  BLM 
planning  scoping  process.  Additional 
public  meetings  and  scoping  will  occur 
during  the  development  of  this  EIS. 

Preuminary  planning  issues  have 
been  identified  to  consist  of  possible 
adverse  impacts  to  public  lands  once 
removed  firom  public  ownership, 
conflicts  or  controversy  surrounding  the 
use  of  public  lands  for  the  “overflow” 
of  water  fi'om  adjacent  private  lands, 
economic  impacts,  impacts  on  other 
natural  resource  and  special  status 
species  firom  land  disposal. 

The  following  preliminary  planning 
criteria  have  been  identified  and  set  the 
parameters  under  which  land  exchemges 
may  take  place: 

1.  The  action  results  in  a  net  gain  of 
important  and  manageable  resource 
values  on  public  land  such  as  Desert 
Tortoise  and  other  T&E  species  habitat, 
crucial  wildlife  habitat,  significant 
cultural  sites,  high  quality  riparian  area, 
live  water,  or  areas  key  to  the 
maintenance  of  productive  ecosystems. 

2.  The  action  ensures  the  accessibility 
of  public  lands  in  areas  where  access  is 
needed  and  cannot  otherwise  be 
obtained. 

3.  The  action  is  essential  to  allow 
efiective  management  on  pubfic  lands  in 
areas  where  consolidation  of  ownership 
is  necessary  to  meet  resource 
man^ement  objectives. 

4.  The  action  results  in  acquisition  of 
lands  that  serve  a  national  priority  as 
identified  in  Federal  policy  directives. 

The  following  disciplines  will  be 
utilized  for  interdisciplinary  input 
through  out  the  NEPA  process; 
Archeologist,  Lands  and  Realty 
Specialist,  Wildlife  Biologist,  Range 
Conservationist,  Botanist,  Mineral 
Specialist  and  Geologist,  Certified 
Appraiser,  Engineer,  Pleuming 
Specialist,  Soils  Scientist  and 
Hydrologist. 

The  present  land  use  plan  for  the 
Dixie  Resource  Area  is  the  Virgin  River 
Management  Framework  Plan  (MFP) 
prepared  in  1977.  This  land  use  plan  is 
being  revised  and  updated  through 
preparation  of  a  newer  and  more 
comprehensive  Dixie  Resource 
Management  Plan  (RMP)  but  the 
completion  date  is  uncertain  at  this 


time.  The  planning  amendment  now 
being  initiated  will  amend  either  the 
Virgin  River  MFP  or  the  Dixie  RMP, 
which  ever  is  the  current  document  at 
the  time  this  amendment  is  completed. 
G.  William  Lamb, 

Acting  State  Director. 

IFR  Doc.  95-13618  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  4310-DQ-P 


[AZ-04(M)5-1040  00] 

Notice  Of  Meeting  for  the  Gila  Box 
Advisory  Committee 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR 1780  that  a 
meeting  of  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA) 
Advisory  Committee  will  be  held. 

DATES:  July  14, 1995, 10  a.m.— 4  p.m., 
Safford  District  Office. 

ADDRESSES:  BLM  Safford  District  Office, 
711  14th  Ave.,  Safford,  Arizona. 
SUPPLEMENTARY  INFORMATION:  The  NCA 
Advisory  Committee  was  established  by 
Arizona  Desert  Wilderness  Act  of  1990 
to  provide  input  to  the  Safford  District 
on  management  of  the  Gila  Box  Riparian 
National  Conservation  Area  (NCA).  The 
Committee  is  continuing  work  on  the 
Gila  Box  Interdisciplinary  Activity  Plan, 
which  will  be  completed  by  Dtecember 
1995. 

The  agenda  for  the  meeting  includes 
(1)  refine  management  actions  and  (2) 
finalize  preferred  alternative. 

All  meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Committee  between 
10:30  and  11:00  a.m.  or  may  file  written 
statements  for  consideration  by  the 
Comiliittee.  Anyone  wishing  to  make  an 
oral  statement  must  contact  the  BLM 
Gila  Resource  Area  Manager  at  least  two 
working  days  prior  to  the  meeting. 
Written  statements  are  also  accepted  at 
any  time  during  preparation  of  the  draft 
plan,  and  will  be  reviewed  by  the 
committee. 

Statements  should  be  mailed  to  Elmer 
Walls,  Team  Leader,  Gila  Resource 
Area,  711  14th  Ave.,  Safford,  Arizona 
85546. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  Safford  District 
Office  and  will  be  available  for  public 
inspection  (during  reguleir  business 
hoLirs)  within  30  days  after  each 
meeting. 

FOR  FURTHER  INFORMATION:  Meg  Jensen, 
Gila  Resource  Area  Manager,  or  Elmer 
Walls,  Team  Leader,  711  14th  Ave., 
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Safford,  Arizona  85546,  Telephone  (520) 
428-4040. 

Dated;  May  23, 1995. 

William  T.  Gvish, 

District  Manager. 

[FR  Doc.  95-13571  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  4310-32-M 


[WY-920-41-6700;  WYW125896] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oii  and  Gas  Lease; 
Wyoming 

May  23, 1995. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3{a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW125896  for  lands  in  Natrona 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  fi'om  the  date  of 
termination 

The  lessee  has  agreed  to  the  amended 
lease  terms  for' rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  25896  effective  Jemuary  1, 
1995,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ).  Lewis, 

Supervisory  Land  Law  Examiner. 

[FR  Doc.  95-13590  Filed  6-2-95;  8:45  am) 
BILUNG  CODE  4310-22-M 


[UT-942-4212-13;  UTU-65659] 

Notice  Of  Issuance  of  Land  Exchange 
Conveyance  Document;  Utah 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Exchange  of  public  and  private 
lands. 

SUMMARY:  This  action  informs  the  public 
of  the  conveyance  of  953.95  acres  of 
public  land  out  of  Federal  ownership. 
This  action  will  also  open  1,803.24 
acres  of  reconveyed  land  to 
appropriation  imder  the  public  lemd 
laws  including  the  mining  laws,  open 
557.82  acres  of  reconveyed  land  to 
appropriation  imder  the  public  land 
laws,  and  open  320  acres  of  reconveyed 


land  to  appropriation  under  the  public 
land  laws  including  50%  of  the 
minerals  under  the  mining  laws. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Crocker,  Bureau  of  Land 
Management,  Utah  State  Office,  324 
South  State  Street,  P.O.  Box  45155,  Salt 
Lake  City,  Utah  84145-0155,  801-539- 
4118. 

SUPPLEMENTARY  INFORMATION: 

1.  The  United  States  has  issued  an 
exchange  conveyance  document  to 
United  States  Pollution  Control,  Inc.,  for 
the  surface  and  locatable  mineral  estates 
of  the  following  described  land 
pursuant  to  Section  206  of  the  Act  of 
October  21, 1976,  90  Stat.  2756;  43 
U.S!C.  1716: 

Salt  Lake  Meridian 
T.  1  3.,  R.  11  W., 

Sec.  19,  lot  4,  SEV4SWV4,  SV2SEV4: 

Sec.  20,  W%SWV4. 

T.  1  S.,  R.  12  W., 

Sec.  24,  S%SEV4; 

Sec.  25,  All. 

Containing  953.95  acres. 

2.  In  exchange  for  the  lands  listed  in 
paragraph  1,  the  United  States  received 
the  surface  emd  mineral  estates  of  the 
following  described  land: 

Salt  Lake  Meridian 
T.  4  N.,  R.  19  W., 

Sec.  23,  WVSjW%,  NV2SEV4SWV4, 
SWV4SEV4SWV4,  SV2SEV4SEV4SWV4. 

T.  6  S.,  R.  5  W., 

Sec.  34,  SEV4SWV4. 

T.  7  S.,  R.  5  W., 

Sec.  3,  lots  3,  4,  SV2NWV4,  N%SWV4, 
SWV4SWV4. 

T.  10  S.,  R.  6  W., 

Sec.  23,  SEV4SEV4: 

Sec.  26,  NEViNEVt,  WV2NEV4,  EV2NWy4, 
SWV4NWV4,  SWV4: 

Sec.  27,  NEV4NEy4,  Sy2NEy4; 

Sec.  34,  Ny2SEy4,  SEi/iSEyt; 

Sec.  35,  N%,  N%sy2,  Sy2SWy4, 

swy4SEy4. 

Containing  1,803.24  acres. 

3.  The  United  States  received  the 
surface  estate  of  the  following  land: 

Salt  Lake  Meridian 
T.  6  S.,R.  5  W., 

Sec.  27,  SEV4S\NV4;' 

Sec.  34,  NWy4NEy4,  NWVi. 

T.  6  S.,  R  6  W., 

Sec.  28,  lots  5  and  6,  NE^ASWiA, 

Nwy4SEy4. 

T.  40  S.,  R 17  W., 

Sec.  4.  SWy4NWy4,  NWViSW'A: 

Sec.  5,  lot  1,  SEy4NEy4. 

Containing  557.82  acres. 

4.  The  United  States  received  the  surface 
and  50%  interest  in  the  mineral  estates  of  the 
following  land: 

Salt  Lake  Meridian 
T.  6  S.,  R  5  W., 


Sec.  34,  SW'ASWy.. 

T.  7  S.,  R  5  W., 

Sec.  4,  E'/iSEy*; 

Sec.  9,  E'/!jNEy4,  NE^ASE^A; 

Sec.  22,  WiANW'A. 

Containing  320.00  acres. 

5.  At  8  a.m.,  on  July  5, 1995,  the  lands 
described  in  paragraphs  2,  3,  and  4  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:00  a.m.  on  July 
5, 1995  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

6.  At  8:00  a.m.,  on  July  5, 1995,  the 
lands  described  in  paragraph  2  will  be 
opened  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  paragraph  2 
imder  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
imauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988),  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  estabUsh 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

7.  At  8:00  a.m.,  on  July  5, 1995,  the 
lands  described  in  paragraph  4  will  be 
opened  to  the  operation  of  the  mining 
laws,  applicable  to  50%  of  the  mineral 
estate,  subject  to  vaUd  existing  rights, 
the  provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  lands 
described  in  paragraph  4  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 
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8.  The  purpose  of  this  exchange  was 
to  acquire  non-federal  lands  that  have 
high  values  for  wildlife,  livestock 
grazing,  and  recreational  use.  This 
exchange  created  a  more  logical  and 
efficient  land  management  pattern  that 
will  better  serve  the  public  interest. 
Teresa  L.  Catlin, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc.  95-13619  Filed  6-2-95;  8:45  am] 
BILLING  cooe  4310-DQ-M 

[431 0-OR-1 00-6332-00;  5-032] 

Availability  of  Approved  Resource 
Management  Plan  and  Record  of 
Decision 

agency:  Biueau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Approved  Resource  Management  Plan 
and  Record  of  Decision  for  the  Rosebiirg 
District,  Oregon. 

SUMMARY:  In  accordance  with  the 
National  Enviroiunental  Policy  Act  of 
1969  (40  CFR  1550.2),  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  CFR  1610.2  (g)),  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Roseburg 
District  provides  notice  of  availability  of 
the  Approved  Resource  Management 
Plan  (ARMP)  and  Record  of  Decision 
(ROD)  for  the  Roseburg  District.  In 
addition  to  describing  the  decisions,  the 
ARMP  will  provide  the  fi’amework  to 
guide  land  and  resource  allocations  and 
management  direction  for  the  next  10  to 
20  years  in  the  Roseburg  District.  This 
ARMP  supersedes  the  existing  Roseburg 
District  (Drain,  Dillard,  North  Umpqua, 
South  Umpqua)  Management 
Framework  Plan,  and  other  related 
documents  for  managing  approximately 
425,588  acres  of  mostly  forested  public 
land  and  1,717  acres  of  non-federal 
surface  ownership  with  federal  mineral 
estate  administered  by  the  Bureau  of 
Land  Management  in  Douglas  County  in 
southwestern  Oregon. 

ADDRESSES:  Copies  of  the  ARMP/ROD 
are  available  upon  request  by  contacting 
the  Roseburg  District  Office,  Bureau  of 
Land  Management,  777  NW  Garden 
Valley  Blvd.,  Roseburg,  Oregon  97470. 
This  document  has  been  sent  to  all 
those  individuals  and  groups  who  were 
on  the  mailing  list  for  the  Proposed 
Roseburg  District  Resource  Management 
Plan/Final  Environmental  Impact 
Statement.  The  full  supporting  record 
for  the  ARMP  is  available  for  inspection 
in  the  Roseburg  District  Office  at  the 
address  shown  above.  Copies  of  draft 
RMP/EIS  and  proposed  RMP/final  EIS 


are  also  available  for  inspection  in  the 
public  room  on  the  7th  floor  of  the  BLM 
Oregon AVashington  State  Office,  1515 
SW  Fifth  Street,  Portland,  Oregon;  and 
public  libraries  throughout  Douglas 
Coimty  during  normal  office  hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Osterhaus,  District  Manager,  Roseburg 
District  Office,  Bureau  of  Land 
Management.  He  can  be  reached  by 
telephone  nmnber  at  503-440—4930  or 
by  FAX  at  503-440-4948. 
SUPPLEMENTARY  INFORMATION:  The 
Roseburg  District  ARMP/ROD  is 
essentially  the  same  as  the  Roseburg 
District  Proposed  Resource  Management 
Plan  and  Final  Environmental  Impact 
Statement  (PRMP/FEIS).  Virtually  no 
changes  to  the  proposed  decisions  have 
been  made,  except  for  some  clarifying 
language  in  response  to  the  eight 
protests  BLM  received  on  the  Roseburg 
District  PRMP/FEIS  and  as  a  result  of 
ongoing  staff  review.  The  clarifying 
language  concerns: 

— Language  revisions  intended  to  clarify 
some  management  direction. 

— Language  revisions  intended  to 
strengthen  the  link  between  the 
ARMP  and  the  1994  Record  of 
Decision  for  Amendments  to  Forest 
Service  and  Bmeau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 
Spotted  Owl  and  Standards  and 
Guidelines  for  Management  of  Habitat 
for  Late-Successional  and  Old-Growth 
Forest  Related  Species  Within  the 
Range  of  the  Northern  Spotted  Owl 
(or  Northwest  Forest  Plan/ROD). 

— Revisions  that  incorporate  guidelines 
issued  by  the  Regional  Ecosystem 
Office  since  the  issuance  of  the  1994 
Record  of  Decision  named  above. 

Such  guidelines  may  clarify  or 
interpret  the  1994  Record  of  Decision. 
— Revision  of  land  tenxne  zone 
boimdary  involving  240  acres  (.05% 
of  district  lands). 

— Revision  of  Bushnell-Irwin  Rocks 
fi:om  an  ACEC  to  an  ACEC/RNA. 
Seven  alternatives  that  encompass  a 
spectrum  of  realistic  management 
options  were  considered  in  the  planning 
process.  The  final  plan  is  a  mixture  of 
the  management  objectives  and  actions 
that,  in  the  opinion  of  the  BLM,  best 
resolve  the  issues  and  concerns  that 
originally  drove  the  prepeiration  of  the 
plan  and  also  meet  the  plan  elements  or 
adopt  decisions  made  in  the  Northwest 
Forest  Plan/ROD.  The  Northwest  Forest 
Plan/ROD  was  signed  by  the  Secretary 
of  the  Interior  who  directed  the  BLM  to 
adopt  it  in  its  Resource  Management 
Plans  for  western  Oregon.  Further,  those 
decisions  were  upheld  by  the  United 
States  District  Court  for  the  Western 


District  of  Washington  on  December  21, 
1994. 

Ecosystem  Management  and  Forest 
Product  Production:  The  ARMP/ROD 
responds  to  the  need  for  a  healthy  forest 
ecosystem  with  habitat  that  will  support 
populations  of  native  species 
(particularly  those  associated  with  late- 
successional  and  old-growth  forests).  It 
also  responds  to  the  need  for  a 
sustainable  supply  of  timber  and  other 
forest  products  that  will  help  maintain 
the  stability  of  local  and  regional 
economies,  and  contribute  valuable 
resources  to  the  national  economy  on  a 
predictable  emd  long-term  basis.  BLM- 
administered  lands  are  primarily 
allocated  to  Riparian  Reserves,  Late- 
Successional  Reserves,  General  Forest 
Management  Areas,  and  Connectivity/ 
Diversity  Blocks.  An  Aquatic 
Conservation  Strategy  will  be  applied  to 
all  lands  and  waters  under  BLM 
jurisdiction. 

Approximately  89,900  acres  will  be 
managed  for  timber  production.  The 
annu^  allowable  sale  quantity  will  be 
7.0  million  cubic  feet  (45  million  board 
feet).  Standing  Lees;  snags;  and  down, 
dead  woody  material  will  be  retained  to 
contribute  to  biological  diversity. 

Wild  and  Scenic  Rivers: 
Approximately  29  miles  of  river  found 
eligible  for  designation  and  studied  by 
BLM  will  be  found  not  suitable  for 
designation. 

Most  BLM-administered  lands  will 
remain  available  for  mineral  leasing  and 
location  of  mining  claims,  but  28  acres 
will  be  closed  to  leasing  for  oil  and  gas 
and  geothermal  resources,  and  5,070 
acres  will  be  closed  to  location  of 
claims. 

The  Proposed  Resource  Management 
Plan  will  designate  or  redesignate  the 
following  ACECs  and  RNAs: 

Bear  Gulch 
ACEC/RNA 

330  acres 
Beatty  Creek 

ACEC/RNA 

331  acres 

Bushnell-Irwin  Rocks 
ACEC/RNA 
958  acres 
Myrtle  Island 
ACEC/RNA 
30  acres 
North  Bank 
ACEC 
6221  acres 
North  Myrtle  Creek 
ACEC/RNA 
472  acres 

North  Umpqua  River 
ACEC 
1620  acres 
Red  Pond 
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ACEC/RNA 
134  acres 
Tater  Hill 
ACEC/RNA 
280  acres 

Umpqua  River  Wildlife  Area 
ACEC 
947  acres 

There  were  no  potential  ACEC  areas 
identified  that  met  the  Bvireau  ACEC 
criteria  of  relevance  and  importance  that 
are  not  included  in  whole  or  in  part  in 
the  ARMP/ROD  described  above. 

Off-Highway- Vehicle  (OHV)  Use:  The 
ARMP/ROD  makes  the  following 
designations  for  OHV  management  in 
the  District;  no  lands  will  be  open; 
423,422  acres  will  be  restricted  to 
designated  existing  roads  and  trails  and/ 
or  seasonally  clos^;  and  2,166  acres 
will  be  closed  to  all  use,  except  for 
specified  administrative  or  emergency 
uses.  The  closed  areas  include 
administratively  withdrawn  areas  such 
as  progeny  test  sites  and  various  ACECs. 
In  addition,  the  ARMP/ROD  provides 
for  road  closmas  to  meet  ecosystem 
management  objectives.  Such  closures 
may  1m  permanent  or  seasonal,  and  will 
be  effected  by  use  of  signs,  gates, 
barriers  or  total  road  deconstruction  and 
site  restoration. 

Land  Tenure  Adjustment:  The  ARMP/ 
ROD  identifies  approximately  35,930 
acres  of  BLM-administered  lands  that 
will  be  retained  in  public  ownership; 
380,989  acres  of  BLM-administered 
lands  that  may  be  considered  for 
exchange  under  prescribed 
circumstances;  and  13,352  acres  of 
BLM-administered  lands  that  may  be 
available  for  sale  or  disposal  under 
other  authorized  processes.  The  ARMP 
also  provides  criteria  for  the  acquisition 
of  lands,  or  interests  in  lands,  where 
such  acquisition  would  meet  objectives 
of  the  various  resource  programs.  The 
plan  allocates  approximately  1,577  acres 
as  right-of-way  exclusion  areas. 

Special  Recreation  and  Visual 
Resource  Management  Areas:  The 
ARMP/ROD  identifies  three  Special 
Recreation  Management  Areas  (SRMA), 
including  one  existing  (North  Umpqua 
River)  and  two  new  (Cow  Creek  and 
Umpqua  River).  The  existing  SRMAs 
total  approximately  1,620  acres  and  the 
new  SRMAs  total  approximately  3,950 
acres.  The  ARMP/ROD  allocates 
approximately  1,309  acres  of  BLM- 
administered  lands  for  29  existing  or 
potential  recreation  sites.  The  plan  also 
allocates  lands  for  19  existing  or 
potential  trails,  totaling  approximately 
49  miles.  The  plan  also  identifies 
management  objectives  for  four  visual 
resource  management  classifications. 


Dated:  May  24, 1995. 

David  R.  Baker, 

Acting  District  Manager. 

(FR  Doc.  95-13579  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  4310-33-P 


[CO-93&-1430-010;  COC-88110] 

Proposed  Withdrawal:  Opportunity  for 
Public  Meeting;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Managetnent  proposes  to  withdraw  .175 
acres  of  public  lands  for  20  years  to 
protect  and  maintain  existing  and 
planned  recreational  facilities  on  3 
recreation  sites.  This  notice  closes  these 
lands  to  location  and  entry  imder  the 
general  land  laws,  includ^g  the  mining 
laws,  for  up  to  two  years.  The  lands  will 
remain  open  to  mineral  leasing. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
September  5, 1995. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Letkewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On  May 
12, 1995,  a  petition  was  approved 
allowing  the  Bureau  of  Lwd 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  firom  settlement,  sale, 
location  or  entry  under  the  general  lemd 
laws,  including  the  mining  laws,  subject 
to  vaUd  existing  rights: 

Sixth  Principal  Meridian 
Collegiate  Peaks  Scenic  Overlook 
T.  14  S.,  R.  78  W., 

Sec.  23.  E*ASWV4NWV4,  NEV4NWV4SWV4. 
and  NViSEV4NWV4SWV4. 

Sand  Gulch  Campground 
T.  16  S.,  R.  70  W., 

Sec.  21,  SEV4SEV4SWV4; 

Sec.  28,  WVitNWV4NEV4,  NWV4SWV4NEV4, 
E%SWV4NEV4,  W%SEV4NEV4,  and 
NEV4NEV4NWV4. 

Bank  Campground 
T.  16  S.,  R.  70  W„ 

Sec.  33,  SWV4NWV4NEV4, 
NWV4SWV4NEV4,  SViiNEV4SWV4NEV4, 
N>ASEV4SWV4NEV4,  SEV4NEV4NWV4, 
and  NEV4SEV4NWV4. 

The  areas  described  aggregate 
approximately  175  acres  in  Chaffee  and 
Freemont  Cormties. 

The  purpose  of  this  withdrawal  is  to 
protect  these  recreation  areas  and  the 


improvements  constructed  for 
recreation  purposes. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  or  to 
request  a  public  meeting,  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  If  the  authorized  officer  ‘ 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2310. 

For  a  period  of  two  years  fium  the 
date  of  publication  in  the  Federal 
Register,  these  lands  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Biu«au  of  Land  Management  will 
continue  to  manage  these  lands. 

Jenny  L.  Saunders, 

Chief,  Branch  of  Realty  Programs. 

[FR  Doc.  95-13591  Filed  6-2-95;  8:45  am] 
BILLMO  CODE  4310-JB-P 


Bureau  of  Reclamation 

Draft  Environmental  Impact  Statement 
for  Proposed  Acreage  Limitation  and 
Water  Conservation  Rules  and 
Regulations 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  to  extend  conunent 
period. 

SUIMMARY:  The  Bureau  of  Reclamation  is 
extending  the  comment  period 
published  in  60  FR  20114,  Apr.  24, 

1995,  in  response  to  a  number  of 
requests  firom  the  public  for  an 
extension  of  the  comment  period.  The 
extension  will  allow  the  public  more 
time  to  prepare  comments  concerning 
the  draft  environmental  impact 
statement  (DEIS)  for  the  proposed 
rulemaking.  Acreage  Limitation  and 
Water  Conservation  Rules  and 
Regulations. 

DATES:  Written  comments  for  inclusion 
in  the  official  record  must  be 
postmarked  no  later  than  June  26, 1995. 
ADDRESSES:  Written  comments  should 
be  mailed  to:  Mr.  Ronald  J.  Schuster, 
Westwide  Settlement  Manager,  Bureau 
of  Reclamation,  P.O.  Box  25007  (Mail 
Code  D-5010),  Denver,  Colorado  80225. 

Access  to  the  dedicated  toll-fim 
telephone  number  1-800-861-5443,  has 
been  extended  through  June  26, 1995, 
for  those  wishing  to  make  oral 
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comments  on  the  DEIS.  Comments  will 
be  recorded  on  tape  and  transcribed  by 
a  court  reporter,  and  will  be  part  of  the 
official  record.  Statements  are  limited  to 
10  minutes  and  must  include  the 
commentor’s  name  in  order  to  be 
included  in  the  official  record.  Address 
and  affiliation  are  optional. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  J.  Schuster,  Westwide 
Settlement  Memager,  Bureau  of 
Reclamation,  P.O.  Box  25007  (Mail  Code 
D-5010),  Denver,  Colorado  80225, 
telephone  (303)  236-9336  ext.  237. 
SUPPLEMENTARY  INFORMATION:  An 
identical  notice  is  published  in  this 
Federal  Register  regarding  extension  of 
comment  period  on  the  proposed  rules 
and  regulations  implementing  the 
Reclamation  Reform  Act  of  1982. 

Dated:  May  31, 1995. 

Daniel  P.  Beard, 

Commissioner. 

(FR  Doc.  95-13692  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  431l>-a4-P 


Travel  Management  Plan  for  Owyhee 
Reservoir,  Owyhee  Project,  Oregon 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  in  accordance  with  the 
provisions  of  the  Off-road  Vehicle  Use 
regulation  and  Executive  Orders  11644 
and  11989,  is  implementing  a  Travel 
Management  Plan  for  Reclamation  lands 
in  the  vicinity  of  Owyhee  Reservoir, 
Oregon.  The  purpose  of  the  Travel 
Management  Plan  is  to  provide 
appropriate  and  safe  access  to  . 
Reclamation  lands. 

EFFECTIVE  DATE:  The  effective  date  of  the 
travel  management  plan  is  June  5, 1995. 
ADDRESSES:  Copies  of  the  Owyhee 
Reservoir  Resource  Management  Plan 
(RMP)  Travel  Management  Plan  map  are 
available  at: 

•  Bureau  of  Reclamation,  Snake  River 
Area  Office,  214  Broadway  Avenue, 
Boise,  ID  83702. 

•  Malheur  Coimty  Courthouse,  Vale, 
Oregon,  97918. 

•  Bureau  of  Land  Management,  Vale 
District  Office,  100  Oregon  Street,  Vale, 
OR  97918. 

•  Lake  Owyhee  State  Park,  PO  Box 
247,  Adrian,  OR  97901. 

FOR  FORTHER  INFORMATION  CONTACT: 
Steve  Lhmn,  Natural  Resource 
Specialist,  Bureau  of  Reclamation, 
Snake  River  Office,  214  Broadway 
Avenue,  Boise,  ID,  83702,  (208)  334- 
9844. 


SUPPLEMENTARY  INFORMATION:  In  April 
1994  Reclamation  completed  a  RMP  and 
Environmental  Assessment/Finding  of 
No  Significant  Impact  for  approximately 
26,190  acres  of  land  and  12,740  acres  of 
water  surface  at  Owyhee  Reservoir  in 
southeastern  Oregon.  The  RMP  was 
developed  through  extensive  public 
involvement  and  interagency 
consultation  and  coordination.  To  meet 
the  goal  of  providing  appropriate  and 
safe  access  to  Reclamation  lands 
consistent  with  Reclamation’s  Off  Road 
Vehicle  use  regulations  in  43  CFR  part 
420,  a  Travel  Management  Plan  was 
incorporated  into  the  RMP. 

The  Travel  Management  Plan 
designates  all  Reclamation  lands  at 
Owyhee  Reservoir  closed  to  motorized 
travel  except  for  those  roads  and  areas 
specifically  designated  as  “open”  for 
such  use.  Areas  and  roads  designated  as 
“open”  are  shown  on  Reclamation’s 
Owyhee  Reservoir  RMP  Travel 
Management  Plan  map  in  the  RMP  and 
available  separately  at  the  addresses 
above.  This  designation  of  “open”  lands 
at  Owyhee  reservoir  supersedes  the 
Notice  of  Off-Road  Vehicle  Use 
published  in  39  FR  46951,  Aug.  9,  1979. 

Dated:  May  19, 1995. 

John  W.  Keys,  m. 

Regional  Director. 

[FR  Doc.  95-13573  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4310-04-M 


Fish  and  Wildlife  Service 

Environmental  Impact  Statement  for 
the  Reintroduction  of  Grizzly  Bears  to 
the  Bitterroot  Mountains  of  Central 
Idaho  and  Western  Montana 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  public  open  houses. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  aimounces  its  intention  to 
hold  public  scoping  sessions  in  the 
States  of  Idaho  and  Montana,  and  in  one 
major  city  elsewhere,  to  further  identify 
issues  and  develop  management 
alternatives  for  the  Environmental 
Impact  Statement  (EIS)  for  the 
reintroduction  of  grizzly  bears  to  the 
Bitterroot  Moimtains  of  central  Idaho 
and  western  Montana.  This  notice  is 
being  furnished  as  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  regulations  (CFR  1501.7)  to 
obtain  input  finm  other  agencies  and  the 
public  on  issues  and  alternatives  to  be 
considered  in  the  EIS. 

DATES:  Public  scoping  sessions  will  be 
held  in  Boise,  Orangeville,  and  Orofino, 
Idaho;  Hamilton,  Helena,  and  Missoula, 
Montana;  and  Salt  Lake  City,  Utah,  finm 


July  5  through  July  11, 1995.  The  times 
and  locations  of  the  open  houses  will  be 
announced  in  the  local  media  and  in 
mailings  to  interested  public.  Written 
comments  should  be  received  by  July 
20, 1995. 

ADDRESSES:  Questions  and  comments 
concerning  these  public  scoping 
sessions  should  be  addressed  to  Dr.  John 
Weaver,  Team  Leader,  Bitterroot  Grizzly 
Bear  Environmental  Impact  Statement, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
5127,  Missoula,  Montana  59806. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Weaver  (see  ADDRESSES  section)  at 
telephone  (406)  329-3254. 
SUPPLEMENTARY  INFORMATION: 
Historically,  the  grizzly  bear  [Ursus 
arctos  horribilus)  was  a  widespread 
inhabitant  of  the  Bitterroot  Mountains 
in  central  Idaho  and  western  Montana. 
The  last  documented  grizzly  bear  was 
killed  in  the  late  1930’s,  although 
occasional  unverified  reports  persist.  In 
1975,  the  grizzly  bear  was  listed  as  a 
threatened  species  in  the  48  contiguous 
States  imder  the  U.S.  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.).  An  interagency  task 
force,  working  with  a  citizen’s 
involvement  group,  drafted  a  chapter  on 
grizzly  bear  recovery  in  the  Bitterroot 
Ecosystem.  Several  scoping  meetings 
were  held  in  local  communities  of 
central  Idaho  and  western  Montana  to 
gather  public  comments.  The  chapter 
developed  for  the  Grizzly  Bear  Recovery 
Plan  calls  for  an  EIS  to  evaluate  a  full 
range  of  grizzly  bear  recovery 
alternatives,  including  the 
reintroduction  of  four  to  six  grizzly 
bears  per  year  for  5  years  to  the 
wilderness  areas  of  central  Idaho  as  an 
experimental,  nonessential  population 
imder  section  10(j)  of  the  Endangered 
Species  Act. 

During  scoping  meetings  concerning 
the  chapter  on  the  Bitterroot  Ecosystem 
and  the  Notice  of  Intent  to  complete  an 
EIS  (60  FR  2399),  the  public  identified 
several  issues.  These  included  recovery 
needs  of  the  grizzly  bear,  recovery 
options  and  statutory  classification, 
boundaries  of  the  recovery  zone, 
location  and  costs  of  a  reintroduction 
program,  management  authority, 
concern  for  human  safety,  control  of 
nuisance  bears,  and  possible  restrictions 
on  human  uses  of  public  and  private 
lands.  Preliminary  alternatives 
suggested  to  date  include — (1)  no  action 
(natural  recolonization  from  other 
grizzly  bear  populations),  (2) 
reintroduction  of  grizzlies  as  a 
threatened  species  (management  similar 
to  other  grizzly  bear  populations),  and 
(3)  reintroduction  of  grizzlies  as  an 
experimental,  nonessential  population 
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(greater  management  flexibility  imder  a 
special  rulemaking).  Additional 
alternatives  may  be  identified  through 
the  upcoming  series  of  public  scoping 
sessions  for  analysis  in  the  draft  EIS. 

A  scoping  newsletter  details  the  EIS 
process;  issues  and  alternatives 
identified  to  date;  locations,  dates,  and 
times  of  open  houses,  and  how  to 
become  involved.  A  16-page  booklet 
with  answers  to  citizens’  questions 
about  grizzly  bear  recovery  in  the 
Bitterroot  Ecosystem  is  available  and 
will  be  inserted  in  the  newsletter. 
Individuals  who  previously  requested 
information  on  grizzly  bear  recovery  in 
the  Bitterroot  Ecosystem  will  receive 
copies. 

Other  interested  persons  can  obtain 
copies  of  these  materials  and  be  placed 
on  the  mailing  list  by  writing  to  Dr.  John 
Weaver  (see  ADDRESSES  section). 

Dated:  May  25, 1995. 

Terry  T.  Terrell, 

Deputy  Regional  Director,  Region  6. 

(FR  Doc.  95-13488  Filed  6-1-95;  8:45  am) 
BILUNQ  CODE  4310-66-M 


Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for  a 
Permit  Application  to  Incidentally  Take 
the  Endangered  Kamer  Blue  Butterfly 
in  the  State  of  Wisconsin 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  intent  and  meetings. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  issuing  this  notice  to 
advise  the  public  that  an  Environmental 
Impact  Statement  (EIS)  will  be  prepared 
regarding  an  application  from  the 
Wisconsin  Department  of  Natmal 
Resovurces  (WDNR),  Madison, 

Wisconsin,  for  a  permit  to  allow  the 
incidental  take  of  the  Kamer  blue 
butterfly  (Lycaeides  melissa  samuelis) 
in  the  State  of  Wisconsin  with  an 
accompanying  habitat  conservation  plan 
(HCP).  This  notice  describes  the 
conservation  plan  (proposed  action)  and 
possible  alternatives,  invites  public 
participation  in  the  scoping  process  for 
preparing  the  EIS,  and  identifies  the 
Service  official  to  whom  questions  and 
comments  concerning  the  proposed 
action  may  be  directed.  Three  public 
scoping  meetings  will  be  held  in  the 
State  of  Wisconsin  on  the  following 
dates  at  the  indicated  locations  and 
times: 

1.  Jime  27, 1995;  Wisconsin  Rapids, 
WI  at  City  Hall,  444  W.  Grand  Ave., 
Council  Chambers;  3  p.m.  to  6  p.m. 

2.  June  28, 1995;  Siren,  Wl  at  the 
Burnett  Coimty  Government  Center, 


7410  Qy.  Rd.  K,  Room  165;  3  p.m.  to 
6  p.m. 

3.  Jime  29, 1995;  Eau  Claire,  WI  at  the 
South  Middle  School,  2115  Ntitscher 
Ave.,  Auditorium;  3  p.m.  to  6  p.m. 

There  will  be  a  presentation  at  3  p.m. 
at  each  meeting  which  will  address  the 
Kamer  blue  butterfly,  the  backgroimd 
and  history  of  the  HCP  development 
process,  the  information  available  on 
the  presence  of  this  species  in 
Wisconsin,  activities  which  may  be 
affected  by  their  presence,  and  strategies 
to  conserve  the  species  while  allowing 
land  use  activities  to  continue. 
Submission  of  written  and  oral 
conunent  and  questions  will  be 
accepted  at  the  scoping  meetings. 

Written  comments  regarding  EIS 
scoping  also  may  be  submitted  by 
August  30, 1995,  to  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Smith,  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  1015 
Challenger  Coiirt,  Green  Bay,  Wisconsin 
54311. 

SUPPLEMENTARY  INFORMATION:  The 
Kamer  blue  butterfly  was  listed  by  the 
Service  as  an  endangered  species  in 
December,  1992.  Because  of  its  listing  as 
endangered,  the  Kamer  blue  butterfly 
population  is  protected  by  the 
Endangered  Species  Act’s  (Act) 
prohibition  against  “taking.”  The  Act 
defines  “take”  to  mean:  to  harass,  harm, 
pursue,  hunt,  shoot,  woimd,  kill,  trap, 
capture,  or  collect,  or  attempt  to  engage 
in  such  conduct.  “Harm”  is  further 
defined  by  regulation  as  any  act  that 
kills  or  injures  wildlife  including 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavior  patterns, 
including  breeding,  feeding,  or 
sheltering  (50  CFR  17.3). 

However,  the  Service  may  issue 
permits  to  carry  out  prohibited  activities 
involving  endangered  and  threatened 
species  under  certain  circiunstances. 
Regulations  governing  permits  for 
endangered  and  threatened  wildlife  are 
at  50  CFR  17.22, 17.23,  and  17.32. 

The  WDNR  is  preparing  to  apply  to 
the  Service  for  an  incidental  take  permit 
pursuant  to  Section  10(a)(1)(B)  of  the 
Act.  which  authorizes  the  issuance  of 
incidental  take  permits  to  non-Federal 
landowners.  The  largest  populations  of 
the  Kamer  blue  butterfly  in  the  nation 
occrir  in  this  State.  This  permit  would 
authorize  the  incidental  take  of  the 
Kamer  blue  butterfly,  and,  possibly, 
associated  threaten^  or  endangered 
species  addressed  in  the  HCP,  during 
the  course  of  conducting  otherwise 
lawful  land  use  or  development 
activities  on  public  and  private  land  in 


the  State  of  Wisconsin.  Although  public 
and  private  entities  or  individuals  have 
participated  in  development  of  the  HCP 
and  may  benefit  by  issuance  of  an 
incidental  take  permit,  the  WDNR  has 
accepted  the  responsibility  of 
coordinating  preparation  of  the  HCP, 
submission  of  the  permit  application 
and  coordination  of  the  preparation  and 
processing  of  an  EIS  for  Service  review 
and  approval.  'The  action  to  be 
descrilwd  in  the  HCP  is  a  program  that 
will  ensure  the  continued  conservation 
of  the  Kamer  blue  butterfly  in  the  State 
of  Wisconsin,  while  resolving  potential 
conflicts  that  may  arise  from  otherwise 
lawful  activities  that  may  involve  this 
species  and  its  habitat  on  non-Federal 
lands  in  the  State  of  Wisconsin.  The 
environmental  impacts  which  may 
result  from  implementation  of  a 
conservation  program  described  in  the 
HCP  or  as  a  result  of  implementing 
other  alternatives  will  be  evaluated  in 
the  EIS.  The  WDNR  and  more  than  30 
other  persons  or  entities  are  involved  in 
the  process  of  information  gathering, 
development  and  preparation  of  the 
Section  10(a)(1)(B)  permit  application, 
NCP,  and  the  EIS,  which  is  being 
developed  concurrently. 

Devmopment  of  the  HCP  will  involve 
a  public  process  that  includes  open 
meetings  of  the  HCP  team  and  its 
advisory  subcommittees.  Those 
involved  in  this  effort  include  other 
State  and  Federal  agencies;  counties; 
towns;  industries,  utifities,  foresters, 
lepidopterists  and  biologists;  and 
representatives  of  veuious 
environmental  and  recreational  use 
organizations.  Conservation  strategies  to 
be  applied  to  the  lands  will  difler 
depending  on  the  landowner, 
ownership  objective  and  management 
capability.  It  is  anticipated  that 
implementation  of  the  conservation 
strategies  will  be  through  an 
implementation  agreement  or 
cooperative  agreement  entered  into  by 
the  landowner  and  the  WDNR. 

Alternatives 

I.  Statewide  HCP  and  Incidental  Take 
Permit  (Proposed  Action) 

This  alternative,  the  proposed  action, 
seeks  to  address  all  lands  which 
constitute  potential  Karner  blue 
butterfly  habitat  and  associated  land 
uses  in  the  State  of  Wisconsin,  whether 
publicly  or  privately  owned  or  large  or 
small  in  size.  Such  lands  include  utiUty, 
highway  and  railroad  rights-of-way; 
private  and  publicly  owned  forest  lands; 
other  publicly  owned  lands  such  as 
parks,  fisheries  and  wildlife  areas,  and 
recreational  use  areas;  and  private  and 
publicly  owned  land  subject  to  other 
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land  uses  including  agriculture  and 
development.  This  approach  seeks  to 
address  conservation  through  a 
“grassroots”  landowner  effort. 

Individual  conservation  strategies  of 
landowners  may  include: 

1.  Forest  management  and  production 
strategies  designed  to  assure  no  net  loss 
of  Kamer  blue  butterfly  habitat. 

However,  specific  areas  of  habitat  may 
change; 

2.  Q>ntinued  management  of  habitat 
through  a  maintenance  and  management 
scheme.  Information  on  this  species  to 
date  indicates  that  it  is  dependent  on  a 
disturbance  regime,  whether  natural  or 
otherwise.  The  species  is  fmmd  in  such 
areas  as  tank  trails  on  military  training 
areas,  timber  sale  or  timber  regeneration 
areas,  highway  or  utility  rights-of-way, 
and  agricultural  lands.  There  is 
evidence  that  some  past  and  current 
practices  in  agriculture,  forest 
management,  military  operations,  right- 
of-way  management,  and  wildlife 
management  have  been  beneficial  to  the 
species.  A  “protection”  strategy  alone 
may  result  in  the  loss  of  habitat  due  to 
the  natural  maturation  of  other 
vegetation; 

3.  Barrens  management  which  entails 
a  scheme  designed  to  maintain  or 
restore  barrens  commimities  which  may 
constitute  habitat  for  a  variety  of  species 
including  the  Kamer  blue  butterfly; 

4.  Right-of-way  maintenance  regimes 
designed  to  minimize  adverse  effects  on 
the  Kamer  blue  butterfly  or  enhance 
habitat  through  modification  in  mowing 
or  clearing  regimes,  or  burning; 

5.  Agricultural  practices  designed  to 
maintmn  habitat;  and 

6.  Other  practices  or  strategies 
designed  to  maintain  and,  possibly, 
enhance  habitat  as  science  or  practice 
confirms  their  effectiveness. 

This  alternative  would  incorporate 
the  concept  of  “adaptive  management.” 
As  science  and  conservation  strategies 
evolve  or  demonstrate  a  need  to  change, 
the  landowners  would  adapt  or  modify 
the  conservation  strategy  as  needed. 
Therefore,  as  science  and  information 
progress,  so  may  the  conservation 
strategies  and  efforts  under  the  HCP  and 
permit. 

This  alternative  seeks  authority  for  a 
long-term  incidental  take  permit.  The 
HCP  will  assure  continued  conservation 
measures  as  well  as  monitoring  and 
reporting  procedures,  as  required  for 
issuance  of  an  incidental  take  permit  by 
the  Service. 

Service  issuance  of  an  incidental  take 
permit  will  authorize  land  use  activities 
to  proceed  without  violating  the  Act. 
Landowners  may  participate  in  the  HCP 
through  cooperative  agreements, 
certificates  of  inclusion,  involvement  in 


one  of  the  several  WDNR  private  lands 
assistance  programs,  other  cooperative 
programs  by  partners  or  participants  in 
this  conservation  effort,  or  exemption 
from  regulation  based  on  the 
conservation  program  established  under 
the  HCP  and  permit.  A  coarse  estimate 
of  potential  Kamer  blue  butterfly  habitat 
in  the  State  would  include  about  25 
percent  of  its  acreage.  About  12  percent 
may  have  a  high  potential  to  be  Kamer 
blue  butterfly  habitat. 

II.  Development  of  an  HCP  and 
Application  for  an  Incidental  Take  ' 
Permit  by  one  Landowner  or  a 
Consortium  of  Landowners  or 
Organizations  Not  Constituting  a 
Statewide  Effort 

This  alternative  may  involve  a  single 
landowner,  such  as  the  WDNR  or  an 
industrial  forest  landowner.  It  may  also 
involve  a  group  of  landowners,  such  as 
several  industrial  forest  landowners  or 
utilities.  Any  conservation  strategy 
addressed  in  the  proposed  action 
alternative  could  be  applied  by  the 
landowners  involved  under  the  same  or 
similar  facts  or  motives.  Conservation 
strategies  not  discussed  earlier  could 
also  be  developed. 

This  alternative  requires  separate  HCP 
development  and  application  processes. 
Natmally,  this  approach  would  require 
separate  permit  review  processes  by  the 
Service  with  the  necessity  of  conducting 
separate  environmental  impact  review 
procedures  and  dociunents. 

Implementation  and  oversight  would 
not  likely  involve  the  WDNR,  which  is 
the  endangered  resource  regulatory 
agency  for  the  State  of  Wisconsin,  but 
would  require  oversight  and 
implementation  as  described  in  the 
implementation  agreements  and 
permits. 

HI.  Development  of  Short-term 
Incidental  Take  Permits 

This  alternative  would  seek  to  address 
the  conservation  program  for  this 
species  for  a  period  which  is  shorter 
than  that  anticipated  in  the  proposed 
action  alternative,  which  could  extend 
for  up  to  30  years  for  willing 
landowners.  Conservation  strategies 
may  be  the  same  or  similar  as  in  the 
proposed  action  alternative,  with  the 
possibility  of  addressing  the  same  land 
ownership,  or  some  smaller  element  of 
land  ownership. 

IV.  No  Action  Alternative 

Under  the  No  Action  Alternative,  no 
section  10(a)(1)(B)  permit(s)  would  be 
issued  and  activities  involving  the  take 
of  the  Kamer  blue  butterfly  would 
remain  prohibited  under  Section  9  of 
the  Act.  Activities  that  would  avoid  the 


take  of  the  butterfly  could  continue. 
Proposed  activities  on  non-Federal  land 
that  may  affect  the  butterfly  would 
require  submitting  an  individual  section 
10(a)(1)(B)  permit  application  to  the 
Service.  If  a  Federal  action  (e.g., 
proposed  roadway)  would  affect  the 
butterfly,  incidental  take  could  be 
allowed  through  the  Section  7 
consultation  process  and  development 
of  an  incidental  teike  statement  if  the 
action  were  determined  to  not 
jeopardize  the  continued  existence  of 
the  species. 

Issue  Resolution  and  Environmental 
Review 

The  primary  issue  to  be  addressed 
during  the  scoping  and  planning 
process  for  the  HCP  and  EIS  is  how  to 
’esolve  potential  conflicts  between 
development  or  land  management 
practices  and  listed  (Federal  or  State) 
species  in  the  State  of  Wisconsin.  A 
tentative  list  of  issues,  concerns  and 
opportimities  has  been  developed. 

There  will  be  a  discussion  of  the 
potential  effect,  by  alternative,  which 
will  include  the  following  areas; 

(1)  Kamer  blue  butterfly  and  its 
habitat. 

(2)  Other  federally  listed  endangered 
or  threatened  species  in  the  state  of 
Wisconsin. 

(3)  State  listed  endangered  and 
threatened  species  in  the  State  of 
Wisconsin. 

(4)  Effects  on  other  species  of  flora 
and  fauna. 

(5)  Socioeconomic  effects. 

(6)  Use  of  state,  county  and  local 
public  lands  for  Kamer  blue  butterfly 
conservation. 

(7)  Use  of  privately  owned  lands  for 
Kamer  blue  butterfly  conservation. 

(8)  Use  of  Federal  lands. 

Environmental  review  of  the  permit 

application  will  be  conducted  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.).  National  Environmental  Policy 
Act  regulations  (40  CFR  Parts  1500- 
1508),  other  appropriate  Federal 
regulations,  and  Service  procedures  for 
compliance  with  those  regulations.  This 
notice  is  being  furnished  in  accordance 
with  Section  1501.7  of  the  National 
Environmental  Policy  Act,  to  obtain 
suggestions  and  information  from  other 
agencies,  tribes,  and  the  public  on  the 
scope  of  issues  to  be  addressed  in  the 
statement.  Comments  and  participation 
in  this  scoping  process  are  solicited. 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


29711 


The  draft  environmental  impact 
statement  should  be  available  to  the 
public  in  the  spring  of  1996. 

William  F.  Hartwig, 

Regional  Director,  Region  3,  U.S.  Pish  and 
Wildlife  Service,  Fort  Snelling,  MN. 

[FR  Doc.  95-13622  Filed  6-2-95;  8:45  am) 
BILUNQ  CODE  4310-S5-M 


Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  June  Sucker  for 
Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Jime  sucker 
(Chasmistes  lioris),  a  fish  inhabiting 
Utah  Lake  and  the  Provo  River  in  Utah. 
The  Service  solicits  review  emd 
comment  from  the  public  on  this  draft 
recovery  plan. 

OATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  4, 1995  to  receive  consideration 
by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plfui  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Ecological  Services,  Lincoln  Plaza,  Suite 
404, 145  East  1300  South,  Salt  Lake 
City,  Uteih  84115.  Written  comments 
and  materials  regarding  this  draft 
recovery  plan  should  be  sent  to  the 
Field  Supervisor  at  the  Salt  Lake  City 
address  given  above.  Comments  and 
materials  received  are  available  on 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Maddox  (see  ADDRESSES  above)  at 
telephone  (801)  524-4430. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Fish  and  Wildlife 
Service’s  (Service)  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 


cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.),  requires  the  development  of 
recovery  plems  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  diiring  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  Agencies  also  will  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

The  Jime  sucker  (Chasmistes  lioris) 
occurs  only  in  Utah  Lake  and  the  Provo 
River  in  central  Utah,  although  the 
species  historically  occupied  the 
Spanish  Fork  River  and  possibly  other 
tributaries  of  Utah  Lake.  This  once 
common  fish  has  declined  in  abimdance 
due  to  a  variety  of  human  activities  that 
have  significantly  altered  the  leike  and 
river  habitat  in  which  the  species 
occurs. 

The  June  sucker  was  listed  under  the 
Act  as  an  endangered  species  on  March 
31, 1986  (51  FR  10857),  due  to  the 
precipitous  decline  in  this  once 
common  fish.  The  species  decline  is 
believed  to  result  from  significant 
alterations  in  the  species’  lake  and  river 
habitat.  Dams  and  water  diversions 
constructed  on  the  rivers  flowing  into 
Utah  Lake  have  reduced  water  flows, 
altered  flow  regimes  within  the  river, 
and  dramatically  increased  fluctuations 
in  the  level  of  the  lake.  Increased 
pollution  and  nutrient  inflow  caused  by 
urban  development  surroimding  Utah 
Lake,  have  degraded  water  quality 
within  the  lake  and  destroyed  shoreline 
vegetation.  In  addition,  several  species 
of  nonnative  predacious  fish  that  may 
prey  upon  juvenile  Jime  suckers  have 
been  introduced  into  Utah  Lake.  The 
combination  of  these  factors  has 
apparently  reduced  the  survival  of 
young  fish  to  the  point  that  most  fish 
found  today  are  between  20  and  43 
years  old. 

The  goal  of  the  recovery  plan  is 
increase  reproduction  and  survival  of 
young  Jime  sucker  to  increase 
population  numbers  and  ensure  the 
species’  survival.  Recovery  actions 
recommended  to  facilitate  recovery  of 
the  species  include  identification  of 
habitat  requirements,  coordination  of 
efibrts  to  restore  required  water  flows 
and  other  appropriate  habitat 
conditions,  and  identification  and 


amelioration  of  the  efiects  of  predation 
by  nonnative  fish  species. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
in  the  DATES  section  above  will  be 
considered  prior  to  approval  of  the 
recovery  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533  (f). 

Dated:  May  23, 1995. 

Terry  T.  Terrell, 

Deputy  Regional  Director,  Denver,  Colorado. 
(FR  Doc.  95-13572  Filed  6-2-95;  8:45  am) 
BILLING  CODE  4310-6S-M 


Klamath  River  Basin  Fisheries  Task 
Force;  Meeting 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Kleunath  River  Basin 
Fisheries  Task  Force,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.).  The  meeting  is 
open  to  the  public. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from 
8:00  a.m.  to  5:30  p.m.  on  Tuesday,  June 
20, 1995,  and  from  8:00  a.m.  to  1:00 
p.m.  on  Wednesday,  June  21, 1995. 
PLACE:  The  meeting  will  be  held  at  the 
Oregon  Institute  of  Technology  (Shasta 
Conference  Center),  2301  Campus  Drive, 
Klamath  Falls,  Oregon  97603. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1030  South  Main),  Yreka, 
Cahfomia  96097-1006,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  The 
principal  agenda  items  at  this  meeting 
of  the  Klamath  River  Basin  Fisheries 
Task  Force  will  be  to  recommend  a  flow 
study  approach  for  the  Klamath  River 
Basin:  to  recommend  projects  for 
funding  through  Federal  and  State  and 
fishery  restoration  grants  in  the  1996 
fiscal  year;  to  decide  how  to  proceed 
with  a  draft  restoration  plan  amendment 
addressing  issues  on  the  upper  Klamath 
River  Basin;  to  solicit  nominations  for 
awards  to  recognize  private  landowner 
efi^orts  towards  restoration  of 
anadromous  fish  in  the  Klamath  Basin. 
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For  background  information  on  the 
Task  Force,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

E)ated:  May  24, 1995. 

Thomas  Dwyer, 

Acting  Regional  Director. 

(FR  Doc.  95-13625  Filed  6-2-95;  8:45  am) 
BtLUNQ  CODE  4310-65-M 


National  Biological  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  An 
expedited  review  has  been  requested  in 
accordance  with  the  Act,  since  allowing 
for  the  normal  review  period  would 
adversely  afiect  the  public  interest  for 
the  reasons  given  below.  Approval  has 
been  requested  by  June  30, 1995. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  listed  below 
and  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1089-NBSl),  Washington,  DC  20503; 
telephone  302-395-7340. 

Title:  Technology  Transfer  Planning — 
cUent  response. 

OMB  Approval  Number:  1089-NBSl. 

Abstract:  With  the  transfer  of  the 
National  Ecology  Research  Center  of  the 
U.S.  Fish  and  Wildlife  Service  to  the 
National  Biological  Service  in  Fiscal 
Year  1994  a  need  exists  to  redirect 
technology  transfer  efforts  for  the 
Instream  Flow  Incremental 
Methodology  (IFIM)  and  the  Habitat 
Evaluation  Procedure  (HEP).  A  sample 
of  clients  drawn  from  past  training 
participants  will  be  asked  to  identify 
their  priority  needs  related  to 
enhancements  for  continued  use  of 
these  computer  based  technologies. 

Reason  for  Expedited  Review:  To 
comply  with  a  fiscal  year  technology 
upgrade  deadline  and  because  of  the 
hardship  which  would  be  imposed  on 
agency  trainers  by  failure  to  implement 
this  new  requirement  before  the  end  of 
the  current  quarter. 

Frequency:  On  occasion. 

Description  of  Respondents:  Training 
participants  and  current  users  of  the 
Instream  Flow  Incremental 
Methodology  and  Habitat  Evaluation 
Procedures  Technologies. 


Estimated  Completion  Time:  30 
minutes. 

Annual  Responses:  1200. 

Annual  Burden  Hours:  600. 

Bureau  Clearance  Officer:  Don 
Minnich  202-482-4838. 

Dated;  May  15, 1995. 

F.  Eugene  Hester, 

Deputy  Director. 

(FR  Doc.  95-13588  Filed  6-2-95;  8:45  am] 
BILLING  CODE  4310-OP-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders,  Interstate 
Commerce  Commission,  Section  of 
Enviroiunental  Analysis,  Room  3219, 
Washington,  DC  20423,  (202)  927-6203. 

Coimnents  on  the  following 
assessment  are  due  15  days  after  the 
date  of  aveulability: 

AB-439X,  Dallas  Area  Rapid 
Transit — Abandonment  Exemption — In 
Dallas  Coimty,  Texas.  EA  available  5/ 
22/95. 

AB-55  (Sub— No.  506X),  CSX 
Transportation,  Inc. — ^Abandonment — in 
Fannin  County,  Georgia.  EA  available  5/ 
25/95. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB— 433  (Sub-No.2X),  Idaho  Northern 
&  Pacific  Railroad  Company — 
Abandonment  and  Discontinuance  of 
Trackage  Rights  In  Washington  and 
Adams  Counties,  Idaho.  EA  available  5/ 
16/95. 

AB-289  (Sub-No.  3X),  Central 
Railroad  Company  of  Indianapolis — 
Discontinuance  of  Service  Exemption — 
Between  Kokomo  and  Argos  in  Howard, 
Miami,  Fulton  and  Marshall  Counties, 
Indiana;  and 

AB290  (Sub-No.  168X)  Norfolk  and 
Western  Railway  Company — 
Abandonment  Exemption — Between 
Kokomo  and  Rochester  in  Howard, 
Miami  and  Fulton  Counties,  Indiana.  EA 
available  5/19/95. 

AB-441  (Sub-No.  IX),  SWKR 
Operating  Co.,  Inc. — Abandonment 
Exemption — In  Cochise  County,  AZ.  EA 
available  5/19/95. 


AB-167  (Sub-No.  1146X), 
Consolidated  Rail  Corporation — 
Abandonment  Exemption — ^In  Clearfield 
and  Centre  Coimties,  Pennsylvania.  EA 
available  5/26/95. 

Vernon  A.  Williams, 

Secretojy. 

(FR  Doc.  95-13647  Filed  6-2-95;  8:45  ami 
BILLING  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Air  Act 

In  accordance  with  Department  of 
Justice  poUcy  and  28  CFR  50.7,  notice 
is  hereby  given  that  on  May  18, 1995, 
a  proposed  consent  Decree  in  United 
States  V.  Insulation  &•  Environmental 
Services,  Inc.,  et  al.,  Case  No.  1:94-CV- 
360,  was  lodged  in  the  United  States 
District  Court  for  the  Western  District  of 
Michigan.  The  Complaint  filed  by  the 
United  States  alleged  violations  of  the 
Clean  Air  Act  (“the  Act”),  42  U.S.C. 

7401  et  seq.  The  Consent  Decree 
requires  Defendant  lESI  to  comply  with 
the  NESHAPs  for  asbestos  and  to  pay  a 
civil  penalty  of  $1,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natiural  Resources 
Division,  U.S.  Department  of  Justice, 

P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Insulation  &■ 
Environmental  Services,  Inc.,  et  al.,  D.J. 
Ref.  No.  90-5-2-1-1850. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Western  District  of  Michigan,  330  Ionia 
NW.,  Fifth  Floor,  Grand  Rapids,  MI 
49503  (contact  Assistant  United  States 
Attorney  W.  Francesca  Ferguson);  (2) 
the  U.S.  Environmental  Protection 
Agency,  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604-3590 
(contact  Assistant  Region'll  Counsel 
Robert  Thompson);  and  at  the  Consent 
Decree  Library,  1120  G  Street  NW.,  4th 
Floor,  Washington,  DC  20005,  202-624- 
0892.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  St.  NW.,  4th  Floor,  Washington, 
DC  20005,  telephone  (202)  624-0892. 
For  a  copy  of  the  Consent  Decree  please 
enclose  a  check  in  the  amount  of  $3.75 
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(25  cents  per  page  reproduction  costs) 
payable  to  Consent  E)ecree  Library. 

Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-13585  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  441(M>1-M 


Notice  of  Lodging  of  Settiement 
Agreement  in  in  re  Edward  Cyrii 
Niedermeyer 

Notice  is  hereby  given  that  a  proposed 
Settlement  Agreement  between  the 
United  States  on  behalf  of  the  United 
States  Environmental  Protection  Agency 
(“EPA”)  and  the  Trustee  of  the 
bankruptcy  estate  in  In  re  Edward  Cyril 
Niedermeyer  was  lodged  on  May  18, 
1995,  with  the  United  States  Bankruptcy 
Court  for  the  District  of  Oregon  in  In  re 
Edward  Cyril  Niedermeyer,  No.  393- 
34353-elp7  (Bankr.  D.  Ore,),  No.  1-91- 
00100.  Under  the  Agreement,  the  United 
States  will  have  an  allowed  general 
unsecured  claim  of  $10,000,000.  Any 
payments  received  by  EPA  will  be  used 
to  implement  response  action  at  the 
Pacific  Wood  Treating  Site  in 
Ridgefield,  Washington  under  the 
Comprehensive  Environmental 
Response,  Compensation,  ai^  Liability 
Act  (“CERCLA”),  42  U.S.C.  9601  et  seq., 
or  by  the  State  of  Washington, 
Department  of  Ecology,  piursuant  to  a 
cooperative  agreement  with  EPA,  to 
implement  response  action  at  the  Site 
pursuant  to  state  law.  The  Settlement 
Agreement  also  resolves  the  United 
States’  proof  of  claim  on  behalf  of  EPA 
filed  imder  the  Resource  Conservation 
and  Recovery  Act  (“RCRA”),  42  U.S.C. 
6901  et  seq. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Settlement  Agreement  for  30  days 
following  the  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  In  re  Edward  Cyril  Niedermeyer,  D.J. 
Ref.  No.  90-7-1-743.  Commenters  may 
request  an  opportimity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  Section  7003(d)  of 
RCRA. 

The  proposed  Settlement  Agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney  for  the  District  of 
Oregon.  312  U.S.  Cou^ouse,  620  SW 
Main  Street,  Portland,  Oregon  97205; 
the  Region  X  Office  of  the  United  States 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101;  and  at  the  Consent  Decree 


Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington.  DC  20005  (202-624-0892). 
A  copy  of  the  proposed  Settlement 
Agreement  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005.  In  requesting  a 
copy  of  the  Settlement  Agreement 
without  attachments,  please  enclose  a 
check  in  the  amoimt  of  $1.50  (25  cents 
per  page  for  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Acting  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

[FR  Doc.  95-13583  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  441(M)1-M 


Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act 

In  accordance  with  Department  of 
Justice  policy  and  28  CFR  50.7  notice  is 
hereby  given  that  on  May  18, 1995,  a 
proposed  Consent  Decree  in  United 
States  V.  City  of  North  Olmstead  et  al.. 
Case  No.  1:95CV1109,  was  lodged  in  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio.  The 
Complaint  filed  by  the  United  States 
alleged  violations  of  the  Clean  Water 
Act  (“the  Act”),  33  U.S.C.  1319(b).  The 
Consent  Decree  requires  the  City  of 
North  Olmstead  to  comply  with  its 
applicable  NPDES  permit,  the  Clean 
Water  Act,  the  Administrative  Order 
issued  by  U.S.  EPA  on  July  31, 1991, 
OEPA’s  Administrative  Order  of  Jime 
21, 1991,  and  Chapter  6111  of  the  Ohio 
Revised  Code.  North  Olmstead  has  also 
agreed  to  make  certain  equipment 
(Ganges  at  its  plant  by  July  1, 1995, 
submit  reports  to  U.S.  EPA  concerning 
any  volimtary  sewer  rehabilitation 
which  North  Olmstead  imdertakes,  and 
submit  all  reports  required  by  its  NPDES 
permit  to  U.S.  EPA.  The  Consent  Decree 
also  requires  North  Olmstead  to  pay  a 
civil  penalty  of  $175,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  Unit^  States  v.  City  of  North 
Olmstead  et  al.,  D.J.  Ref.  No.  90-5-1-1- 
3949. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  the  United  States  Attorney  for  the 
Northern  District  of  Ohio,  Room  208 
U.S.  Courthouse,  2  South  Main  St, 


Akron,  Ohio  44308  (contact  Assistant 
United  States  Attorney  James  L. 

Bickett);  (2)  the  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590  (contact  Assistant  Regional 
Counsel  Padimavati  Klejwa);  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
202-624-0892.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  ^m  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  telephone 
(202)  624-0892.  For  a  copy  of  the 
Consent  Decree  please  enclose  a  check 
in  the  amoimt  of  $3.00  (25  cents  per 
page  reproduction  costs)  payable  to 
Consent  Decree  Library. 

Joel  M.  Gross, 

Acting  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-13584  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4410-01-M 


National  Institute  of  Corrections 

Advisory  Board  Meeting 

Time  and  date:  10:30  a.m.,  Tuesday, 
Jvme  20, 1995. 

Place:  Charleston  Marriott  Hotel,  4770 
Marriott  Drive,  Charleston,  South 
Carolina. 

Status:  Open. 

Matters  To  Be  Considered 

Office  of  Justice  Programs  update  on 
the  Violent  Offender  and  Truth  In 
Sentencing  Grant  Program,  update  on 
the  Crime  Bill  provisions  assigned  to 
NIC,  NIC  Information  Center  report  on 
state  legislative  actions  on  truth  In 
sentencing,  policy  statement  on 
emerging  issues  in  corrections,  report  on 
the  reorganization  and  restructuring  of 
NIC,  plans  for  futiire  Advisory  Board 
meetings,  and  NIC’s  budget  and 
funding. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION: 

Larry  Solomon,  Deputy  Director,  (202) 
307-3106,  ext.  155. 

Morris  L.  Thigpen, 

Director. 

[FR  Doc.  95-13562  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4410-36-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^-30, 904] 

Alliant  Techsystems,  Inc.,  A/K/A 
Hercules,  Inc.  Kenvil,  NJ;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  28, 1995,  applicable 
to  all  workers  of  Alliant  Techsystems, 
Incorporated,  Kenvil,  New  Jersey 
engaged  in  employment  related  to  the 
production  of  propellants.  The  notice 
was  published  in  the  Federal  Register 
on  May  9, 1995  (60  FR  24653). 

New  information  received  from  the 
State  Agency  show  that  some  of  the 
workers  at  Alliant  Techsystems, 
Incorporated  had  their  imemployment 
insurance  (UI)  taxes  paid  to  Hercules, 
Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Alliant  Techsystems,  Incorporated  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-30,904  is  hereby  issued  as 
follows: 

“All  workers  of  Alliant  Techsystems, 
Incorporated,  a/k/a  Hercules,  Inc.,  Kenville, 
New  jersey  engaged  in  employment  related  to 
the  production  of  propellants  who  became 
totally  or  partially  separated  horn 
employment  on  or  after  March  30, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974.” 

Signed  at  Washington,  DC  this  23rd  day  of 
May  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  95-13567  Filed  6-2-95;  8:45  am] 
BILLING  CODE  4S10-30-M 


Mine  Safety  and  Health  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 


1.  H  &  S  Coal  Company 

[Docket  No.  M-95-67-C) 

H  &  S  Coal  Company,  534  Melrose 
Street,  Marion  Heights,  Pennsylvania 
17832  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  No.  1  Slope 
(I.D.  No.  36-08447)  located  in 
Northumberland  County,  Pennsylvania.- 
The  petitioner  proposes  to  use  a  slope 
conveyance  (gunboat)  in  transporting 
persons  without  installing  safety  catches 
or  other  no  less  effective  devices  but 
instead  use  a  increased  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices. 

The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  memdatory  standard. 

2.  C.  H.  &  S.  Coal  Company 

[Docket  No.  M-95-68-C1 
C.  H.  &  S.  Coal  Company,  Inc.,  P.O. 
Box  159,  Birchleaf,  Virginia  24220  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1711-2 
(sealing  of  slope  or  drift  openings)  to  its 
Mine  No.  3  (I.D.  No.  44— 01246)  located 
in  Scott  Coxmty,  Virginia.  The  petitioner 
proposes  to  install  bat  gates  on  openings 
at  Mine  No.  3  and  Portals  C  in  addition 
to  the  two  bat  gates  already  installed  by 
the  Virginia  Department  of  Mines, 
Minerals  and  Energy  at  openings  Portal 
A  and  Portal  B  in  1987.  The  petitioner 
states  that  the  U.S.  Forest  Service  has 
information  that  would  verify  that  bat- 
friendly  angle-iron  gates  have  proven 
highly  successful  in  ensuring  both 
human  and  bat  safety  throu^out  the 
country;  and  that  they  would  be  wilhng 
to  provide  gate  plans  for  review  and  to 
take  responsibility  for  the  maintenance 
and  upkeep  of  the  gates  including 
responsibility  for  the  public’s  safety. 

The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Bear  Coal  Company 
[Docket  No.  M-95-69-C] 

Bear  Coal  Company,  P.O.  Box  518, 
Somerset,  Colorado  81434  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.364(b)(4)  (weekly  examination) 
to  its  Bear  No.  3  Mine  (I.D.  No.  05- 
03787)  located  in  Gunnison  County, 
Colorado.  Due  to  a  roof  fall  in  the  “C” 
seam  at  crosscuts  #25  and  #26,  entries 
#0  and  #1  impeding  travel  to  two  (2) 
permanent  seals  the  area  cannot  be 
traveled  safely.  The  petitioner  proposes 
to  establish  monitoring  stations  to 
measure  the  quantity  emd  quality  of  air 
entering  and  leaving  the  affected  area;  to 
have  a  certified  person  examine  the 


stations  on  a  daily  basis  and  record  the 
results  in  a  book  kept  on  the  surface  and 
made  available  for  inspection  by 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Clinchfield  Coal  Company 
[Docket  No.  M-95-70-C] 

Clinchfield  Coal  Company,  1600 
Laidley  Tower,  P.O.  Box  553, 

Charleston,  West  Virginia  25322  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air 
courses  and  belt  haulage  entries)  to  its 
McCl\ire  No.  2  Mine  (I.D.  No.  44-04946) 
located  in  Dickenson  County,  Virginia. 
Due  to  extreme  restrictions  on  the  intake 
airways,  the  petitioner  proposes  to 
install  a  low-level  carbon  monoxide 
monitoring  system  as  an  early  warning 
fire  detection  system  in  all  belt  entries 
used  as  intake  air  courses  to  ventilate 
the  active  working  faces  and  to  dilute 
and  render  harmless  respirable  dust  and 
harmful  gases.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  diminution  of  safety  to  the  miners. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Clinchfield  Coal  Company 
[Docket  No.  M-95-71-C] 

Clinchfield  Coal  Company,  1600 
Laidley  Tower,  P.O.  Box  553, 
Charleston,  West  Virginia  25322  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340(a) 
(imderground  electrical  installations)  to 
its  McClure  No.  2  Mine  (I.D.  No.  44- 
04946)  located  in  Dickenson  Coimty, 
Virginia.  Due  to  extreme  air  restrictions 
on  the  intake  airways,  the  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  monitoring  system  in  all  belt 
entries  used  as  intake  air  courses  as  an 
early  warning  fire  detection  system  to 
ventilate  the  active  working  faces  and  to 
dilute  and  render  harmless  respirable 
dust  and  harmful  gases.  'The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measiu^  of 
protection  as  would  the  mandatory 
standard. 

6.  Costain  Coal,  Inc. 

[Docket  No.  M-95-72-C1 

Costain  Coal,  Inc.,  P.O.  Box  289, 
Stiurgis,  Kentucky  42459  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710-1  (canopies  or  cabs;  self- 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


29715 


propelled  electric  face  equipment; 
installation  requirements)  to  its  No.  9 
Wheatcroft  Mine  (I.D.  No.  15-13920) 
located  in  Webster  County,  Kentucky. 
The  petitioner  requests  a  modification 
of  the  mandatory  standard  to  eliminate 
the  use  of  a  canopy  or  cab  on  its  Pettito 
Mule  longwall  shield  puller.  The 
petitioner  proposes  to  have  its  roof  bolt 
spacing  between  the  longwall  shield 
canopy  tip  and  the  coal  block  reduced 
from  5  foot  to  4  foot  centers;  to  install 
additional  roof  bolts  or  cribs  if  adverse 
or  questionable  roof  conditions  occur;  to 
install  additional  roof  bolts  or  cribs  if 
the  longwall  canopy  tips  are  located 
more  than  5  feet  from  die  coal  block; 
and  to  have  a  certified  person  continue 
to  evaluate  the  roof  conditions  during 
longwall  shield  removal.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Consolidation  Coal  Company 
[Docket  No.  M-95-73-C1 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)  (weekly 
examination)  to  its  Osage  No.  3  Mine 
(I.D.  No.  46-01455)  located  in 
Monongalia  County,  West  Virginia.  Due 
to  deteriorating  roof  and  rib  conditions 
in  the  Main  West  return  aircourse, 
between  block  markers  7  and  18, 
traveling  the  area  would  be  tmsafe.  The 
petitioner  proposes  to  establish 
evaluation  check  points  to  monitor  the 
affected  area;  to  have  a  certified  person 
test  for  methane  and  the  quantity  of  air 
at  each  check  point  on  a  weekly  basis, 
and  record  the  results  in  a  record  book 
kept  on  the  surface  and  made  available 
for  inspection  by  interested  persons. 

The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Industrial  Coal  Corporation 

[Docket  No.  M-95-74-C1 

Industrial  Coal  Corporation,  P.O.  Box 
-  ,1139,  Gnmdy,  Virginia  24614  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.214(a)  (refuse  piles;  general) 
to  its  Mine  No.  3  (I.D.  No.  44-06673) 
located  in  Buchanan  Coimty,  Virginia. 
The  petitioner  proposes  to  seal  the  mine 
by  removing  all  sloughed  overburden 
for  10  to  12  feet  in  frnnt  of  and  to  either 
side  of  the  drift  openings  in  order  to 
allow  placement  of  suitable  material  for 
sealing.  The  petitioner  proposes  to 
install  a  rock  core  underdrain 
constructed  of  durable  sandstone  rock. 


enclosed  in  filter  fabric  to  prevent 
piping,  and/or  2  to  3  inch  CMP  drain  for 
wet  seal  in  the  lowest  entry;  to  backfill 
the  portal  areas  with  an  impervious, 
noncombustible  material  that  contains 
enough  fines  to  ensure  an  airtight  seal 
and  compacted  to  90  percent  Proctor 
dry  density;  to  backfill  to  4  feet  above 
drift  openings  or  to  4  feet  above  any 
visible  cracks  above  the  drifts;  and  to 
backfill  all  exposed  coal  seams  in  the 
vicinity  of  the  openings  to  a  minimum 
depth  of  4  feet  above  the  top  of  the 
seam.  Petitioner  states  that  all  backfill 
material  would  be  placed  in  2-foot  lifts. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

9.  Trapper  Mining,  Inc. 

[Docket  No.  M-95-75-C1 

Trapper  Mining,  Inc.,  P.O.  Box  187, 
Craig,  Colorado  81626  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.1304(a)  (blasting  agents;  special 
provisions)  to  its  Trapper  Mine  (I.D.  No. 
05-02838)  located  in  Moffat  County, 
Colorado.  The  petitioner  requests  that 
its  previous  petition  be  amended  to 
allow  the  addition  of  petroleum-based 
solvent  (NAPHTHA)  to  the  recycled  oil/ 
diesel  fuel  mixture  in  the  creation  of  an 
ammonium  nitrate-fuel  oil  (ANFO)  for 
use  as  a  blasting  agent  at  the  minesite. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Twentymile  Coal  Company 
[Docket  No.  M-95-76-C1 

Twentymile  Coal  Company,  29515 
Routt  Coimty  Road  #27,  Oak  Creek, 
Colorado  80467  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.507 
(power  connection  points)  to  its  Foidel 
Creek  Mine  (I.D.  No.  05-03836)  located 
in  Routt  County,  Colorado.  The 
petitioner  proposes  to  use  high-voltage 
submersible  pumps  in  boreholes  drilled 
into  a  sump  area  or  areas  of  the  mine. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

11.  Twentymile  Coal  Company 

[Docket  No.  M-95-77-C1 

Twentymile  Coal  Company,  29515 
Routt  County  Road  #27,  Oak  Creek, 
Colorado  80467  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.803 
(fail  safe  ground  check  circuits  on  high- 
voltage  resistance  grounded  systems)  to 
its  Foidel  Creek  Minie  (I.D.  No.  05- 
03836)  located  in  Routt  County, 
Colorado.  The  petitioner  proposes  to  use 


high-voltage  submersible  pumps  in 
boreholes  drilled  into  a  sump  area  or 
areas  of  the  mine.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  steindard. 

12.  Cyprus  Bagdad  Copper  Corporation 
[Docket  No.  M-95-08-M1 
Cyprus  Bagdad  Copper  Corporation, 
9100  East  Minerals  Circle,  Englewood, 
Colorado  80112  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
56.6309  (fuel  oil  requirements  for 
ANFO)  to  its  Bagdad  Mine  (I.D.  No.  02- 
00137)  located  in  Yavapai  County, 
Arizona.  The  petitioner  proposes  to 
blend  recycled  oil  with  fuel  oil  in 
preparing  ammonium  nitrate-fuel  oil 
(ANFO)  for  use  as  a  blasting  agent.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Conunents 
Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 

All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
3, 1995.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  May  25, 1995. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations  and 
Variances. 

[FR  Doc.  95-13594  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  4S10-t3-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  For  The 
Humanities 

Agency  information  Collection  Under 
0MB  Review 

agency:  National  Endowment  for  the 
Humanities,  National  Foundation  on  the 
Arts  and  Humanities. 
action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for 
expedited  action  for  a  generic  clearance 
for  voluntary  customer  surveys.  This 
collection  of  information  falls  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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DATES:  Comments  on  this  infonnation 
collection  must  be  submitted  on  or 
before  June  19, 1995. 

ADDRESSES:  Send  comments  to  Ms. 

Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  Room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Daniel  Chenok, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3002,  Washington, 

DC  20503  (202-395-7316). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
hiunanities,  1100  Pennsylvania  Avenue, 
NW.,  Room  310,  Washington,  DC  20506 
(202)  606-8494  from  whom  copies  of 
forms  and  supporting  docvunents  are 
available. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  ffie  following  information;  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  how  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
firequency  of  response;  (8)  eul  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annued  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  New  Forms 

Title:  Generic  Clearance  for  Volimtary 
Customer  Siurveys. 

Form  Number:  N/A. 

Frequency  of  Collection:  Annually. 

Respondents:  Grantees  and 
Applicants. 

Use:  Assess  Quality  of  Service. 

Estimated  Number  of  Respondents: 
500. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  .50  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  250  hours. 
Sheldon  Hackney, 

Chairman. 

[FR  Doc.  95-13704  Filed  6-2-95;  8:45  am] 
BIUJNQ  CODE  7536-01-M 


Media  Arts  Advisory  Panei:  Fiim 
Preservation  Section 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 


Media  Arts  Advisory  Panel  (Film 
Preservation  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  Jime 
21, 1995  finm  10  a.m.  to  3  p.m.  This 
meeting  will  be  held  in  Room  415,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubhc  from  10  a.m.  to  10:15  a.m. 
for  introductory  remarks  and  firom  2:30 
p.m.  to  3:30  p.m.  for  a  policy 
discussion. 

The  remaining  portion  of  this  meeting 
from  10:15  a.m.  to  2:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  national  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5433. 

Dated:  May  30, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  95-13651  Filed  6-2-95;  8:45  am] 
WLUNQ  CODE  7S37-01-M 


Amended  Notice  of  Meeting;  Museum 
Advisory  Panel,  Agenda  of  Overview 
Panel  Meeting:  Correction 

May  30, 1995. 

ACTION:  Notice  of  correction  of  agenda  to 
include  a  closed  session. 

SUMMARY:  This  notice  corrects  the 
scheduling  of  open  sessions  for  the 
Museum  Advisory  Panel  (Overview 


Section)  previously  published  in  the 
Federal  Register  on  May  25, 1995  (FR 
page  27796). 

This  panel,  scheduled  to  meet  in 
room  M-07  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW, 
Washington  DC,  will  now  include  a 
closed  session  fi'om  8:30  a.m.  to  9:30 
a.m.  on  June  14  for  a  brief  application 
review.  The  remainder  of  the  meeting 
from  9  a.m.  to  6  p.m.  on  June  13  and 
from  9  a.m.  to  3  p.m.  will  remain  open 
as  originally  scheduled. 

Dated:  May  30, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  &  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  95-13648  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  7537-01-M 


Presenting  Advisory  Meeting:  Dance 
on  Tour  Section 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Presenting  Advisory  Panel  (Dance  on 
Tour  Section)  to  the  National  Coimcil 
on  the  Arts  will  be  held  on  Jtme  26  and 
28, 1995  from  3:30  p.m.  to  5  p.m.  on 
Jime  26  and  firom  9  a.m.  to  5  p.m.  on 
June  28.  This  meeting  will  be  held  in 
Room  M-09,  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  Jime  28  firom  4:00  p.m. 
to  5:00  p.m.  for  a  policy  and  guidelines 
review. 

The  remaining  portions  of  this 
meeting  from  3:30  p.m.  to  5  p.m.  on 
June  26  and  firom  9  a.m.  to  4  p.m.  on 
June  28  are  for  the  purpose  of  panel 
review,  discussion,  ev^uation,  and 
recommendation  on  applications  for 
financial  assistance  vmder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  9(B)  of  section 
552b  of  Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
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National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5433. 

Dated:  May  26, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  95-13649  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  7537-01-M 


Visual  Arts  Advisory  Panel  Meeting: 
Works  on  Paper  Fellowships  Section 

Pursuant  to  Section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Visual  Arts  Advisory  Panel  (Works  on 
Paper  Fellowships  Action)  to  the 
National  Cotmcil  on  the  Arts  will  be 
held  on  Jime  19-23, 1995  from  9  a.m. 
to  7  p.m.  on  June  19  to  22  and  from  9:30 
a.m.  to  4:30  p.m.  on  Jtme  23.  This 
meeting  will  be  held  in  room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:30  p.m.  to  4:30  p.m. 
on  June  23  for  a  policy  and  guidelines 
discussion. 

The  remaining  portions  of  this 
meeting  from  9  a.m.  to  7  p.m.  on  June 
19-22  and  from  9:30  a.m.  to  3:30  p.m. 
on  Jime  23  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  emd  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel’s  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 


Pennsylvania  Avenue,  NW., 

Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  call 
202/682-5433. 

Dated:  May  26, 1995. 

Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
(FR  Doc.  95-13650  Filed  6-2-95;  8:45  ami 
BILLING  CODE  7537-«1-M 


NATIONAL  INDIAN  GAMING 
COMMISSION 

Notice  of  Approval  of  Class  III  Tribal 
Gaming  Ordinances 

agency:  National  Indian  Gaming 

Commission. 

action:  Notice. 

SUMMARY:  The  ptirpose  of  this  notice  is 
to  inform  the  public  of  class  III  gaming 
ordinances  approved  by  the  Chairman 
of  the  National  Indian  Gaming 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Christine  Lambert  at  (202)  632-7003,  or 
by  facsimile  at  (202)  632-7066  (not  toll- 
^e  munbers). 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act  (IGRA) 

25  U.S.C.  2701  et  seq.,  was  signed  into 
law  on  October  17, 1988.  The  IGRA 
established  the  National  Indian  Gaming 
Commission  (the  Commission).  Section 
2710  of  the  IGRA  authorizes  the 
Commission  to  approve  class  11  and 
class  III  tribal  gaming  ordinances. 
Section  2710(d)(2)(B)  of  the  IGRA  as 
implemented  by  25  CFR  522.8  (58  FR 
5811  (January  22, 1993)),  requires  the 
Commission  to  publish,  in  the  Federal 
Register,  approved  class  III  gaming 
ordinances. 

The  IGRA  requires  all  tribal  gaming 
ordinances  to  contain  the  same 
requirements  concerning  ownership  of 
the  gaming  activity,  use  of  net  revenues, 
annual  audits,  health  and  safety, 
background  investigations  and  licensing 
of  key  employees.  The  Commission, 
therefore,  believes  that  pubfication  of 
each  ordinance  in  the  Federal  Register 
would  be  redundant  and  result  in 
unnecessary  cost  to  the  Commission. 
The  Commission  believes  that 
publishing  a  notice  of  approval  of  each 
class  III  gaming  ordinance  is  sufficient 
to  meet  the  requirements  of  25  U.S.C. 

§  2710(d)(2)(B).  Also,  the  Commission 


will  make  copies  of  approved  class  ni 
ordinances  available  to  the  public  upon 
request.  Requests  can  be  made  in 
writing  to:  National  Indian  Gaming 
Commission,  1850  M  St.,  NW.,  Suite 
250,  Washington,  DC  20036. 

The  Chainqan  has  approved  tribal 
gaming  ordinances  auffiorizing  class  ni 
gaming  for  the  following  Indian  tribes: 
Blue  Lake  Rancheria 
Cheyenne  River  Sioux  Tribe 
Confederated  Tribes  of  the  Warm 
Springs  Reservation 
Coquille  Indian  Tribe 
Coyote  Valley  B£md  of  Porno  Indians 
Eastern  Shawnee  Tribe  of  Oklahoma 
Fallon  Paiute-Shoshone  Tribes 
Lake  Miwok  Indian  Nation  of  the 
Middletown  Rancheria 
Mille  Lacs  Band  of  Chippewa  Indians 
Nez  Perce  Tribe 
Ponca  Tribe  of  Oklahoma 
Port  Gamble  S’Klallam  Tribe 
Pueblo  of  Isleta 
Quechan  Indian  Tribe 
Sac  &  Fox  Tribe  of  Mississippi  in  Iowa 
Sisseton-Wahpeton  Sioux  Tribe 
St.  Croix  Chippewa  Indians  of 
Wisconsin 

Tulalip  Tribes  of  Washington 
Tule  lUver  Tribe  of  the  Tule  River 
Indian  Reservation 
Ute  Mountain  Ute  Tribe. 

Harold  A.  Monteau, 

Chairman. 

[FR  Doc.  95-13605  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  7S45-01-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Revision  of  Statement  of  Organization 
and  Functions 

agency:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  Transferral  of  El  Paso 
Resident  Office  from  Region  28  to 
Region  16. 

SUMMARY:  The  National  Labor  Relations 
Board  gives  notice  of  its  intent  to 
transfer  its  El  Paso  Resident  Office  and 
the  three  counties  in  the  State  of  Texas 
which  are  serviced  by  that  office, 
Culberson,  El  Paso  and  Hudspeth,  finm 
Region  28  to  Region  16.  This  transfer  is 
being  effectuated  to  provide  Region  16 
with  additional  resources  to  deal  with 
an  increasing  case  intake  and  will 
enhance  our  overall  administrative 
efficiency  and  the  service  we  junvide  to 
the  public.  This  transfer  will  result  in 
having  the  entire  State  of  Texas  be 
under  a  single  Region’s  jurisdiction  and 
will  be  effective  as  of  July  9, 1995. 
Parties  are  requested  to  ccmtinue  to  file 
all  imfair  labor  practice  charges  and 
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representation  petitions  arising  within 
the  counties  of  Culberson,  El  Paso  and 
Hudspeth,  in  the  El  Paso  Resident 
Office. 

Dated,  Washington,  DC,  May  30, 1995. 

By  Direction  of  the  Board. 

Joseph  E.  Moore, 

Acting  Executive  Secretary. 

[FR  Doc.  95-13646  Filed  6-2-95;  8:45  am] 
BH.UNO  CODE  7546-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Joseph  M.  Fartey  Nuclear  Plant,  Units 
1  and  2;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  tm  exemption 
from  cert£un  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  NPF-2  and  NPF-8.  These  licenses 
are  issued  to  the  Southern  Nuclear 
Operating  Company  (SNC)  and  the 
Alabama  Power  Company  for  operation 
of  the  Joseph  M.  Farley  Nuclear  Plant, 
Units  1  and  2  (Farley),  located  in 
Houston  County,  Alabama. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  is  in  accordance 
with  the  SNC’s  appUcation  dated  April 
3, 1995,  for  exemption  from  certain 
requirements  of  10  CFR  73.55, 
“Requirements  for  Physical  Protection 
of  Licensed  Activities  in  Nuclear  Power 
Reactors  Against  Radiological 
Sabotage.”  The  exemption  would  allow 
implementation  of  a  hand  geometry 
biometrics  system  to  control  site  access 
at  Farley  so  that  photo  identification 
badges  for  non-SNC  employees  that 
have  been  granted  imescorted  access 
into  protected  and  vital  areas  may  be 
taken  ofisite. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  SNC  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization.  Regulation  10 
CFR  73.55(d),  “Access  Requirements,” 
paragraph  (1),  specifies  that  the 
“licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area.”  Regulation  10  CFR 
73.55(d)(5)  specifies  that,  “A  niunbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort.”  Regulation  10  CFR 
73.55(d)(5)  also  states  that  an  individual 


not  employed  by  the  licensee  (i.e., 
contractors)  may  be  authorized  access  to 
protected  areas  without  escort  provided 
the  individual  “receives  a  picture  badge 
upon  entrance  into  the  protected  area 
which  must  be  returned  upon  exit  from 
the  protected  area  *  *  *.” 

Currently,  unescorted  access  into 
protected  areas  at  the  Farley  plant  is 
controlled  through  the  use  of  a 
photograph  on  a  badge/keycard 
(hereafter  referred  to  as  a  “badge”), 
which  is  stored  at  the  access  point  when 
not  in  use.  The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  SNC  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  given  to 
the  individuals  at  the  entrance  location 
upon  entry  and  am  returned  upon  exit. 

In  accordance  with  10  CFR  73.55(d)(5), 
the  badges  are  not  allowed  to  be  taken 
offsite. 

Southern  Nuclear  proposes  to 
implement  an  alternate  imescorted 
access  control  system  that  would 
eliminate  the  need  to  issue  and  retrieve 
badges  at  the  entry  point  and  would 
allow  all  individuals  with  unescorted 
access  to  keep  their  badges  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  SNC’s  application.  Under 
the  proposed  system,  each  individual 
who  is  authorized  unescorted  access 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual’s  hand  image.  The  unique 
characteristics  of  the  hand  image  would 
be  compared  with  the  previously  stored 
template  to  verify  authorization  for 
entry.  Individuals,  including  SNC 
employees  and  contractors,  would  be 
allowed  to  keep  their  badge  when 
departing  the  site. 

Based  on  the  Sandia  report,  “A 
Performance  Evaluation  of  Biometric 
Identification  Devices,”  SAND91- 
0276*UC-906,  Unlimited  Release,  June 
1991,  that  concluded  hand  geometry 
equipment  possesses  strong 
performance  and  high  detection 
characteristics,  and  on  its  own 
experience  with  the  current  photo¬ 


identification  system,  SNC  determined 
that  the  proposed  hand  geometry  system 
would  provide  the  same  level  of 
assurance  as  the  current  system  that 
access  is  only  granted  to  authorized 
individuals.  Since  both  the  badge  and 
hand  geometry  would  be  necessary  for 
access  into  the  protected  areas,  the 
proposed  system  would  provide  a 
positive  verification  process.  Potential 
loss  of  a  badge  by  an  individual,  as  a 
result  of  taking  the  badge  offsite,  would 
not  enable  unauthorized  entry  into 
protected  areas.  Southern  Nuclear  has 
stated  it  will  implement  a  process  for 
periodically  testing  the  proposed  system 
to  ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plan  will  be  revised  to  include 
implementation  emd  testing  of  the  hand 
geometry  access  control  system  and  to 
allow  SNC  employees  and  contractors  to 
take  their  badges  offsite. 

Southern  Nuclear  has  determined  that 
the  proposed  hand  geometry  access 
control  process  for  identifying 
personnel  will  provide  the  same  high 
assurance  objective  regarding  onsite 
physical  protection  as  provided  by  the 
photo-identification  process  now  in  use. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  A  numbered  picture  badge 
identification  system  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  areas. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impacts. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternative  to  the  Proposed  Action 

As  em  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  IDenial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
actioh  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  operation  of  the  Joseph  M. 
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Farley  Nuclear  Plant,  Units  1  and  2, 
dated  June  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy 
on  May  11, 1995,  the  staff  consulted 
with  the  Alabama  State  official.  James 
McNees  of  the  Alabama  Department  of 
Public  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 
The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  Commission  has 
concluded  that  the  proposed  action  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  April  3, 1995,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Docmnent  Room, 
The  Gelman  Building,  2120  L  Street, 
NW,,  Washington,  DC  at  the  local  public 
document  room  located  at  the  Houston- 
Love  Memorial  Library,  212  W. 
Bumshaw  Street,  Post  Office  Box  1369, 
Dothan,  Alabama. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May  1995. 

For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow, 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  95-13632  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  TSSO-OI-M 


Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  guide  for  its  Regulatory  Guide  series. 
This  series  has  been  developed  to 
describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
Commission’s  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  by  its  Task  Number,  DG-0008 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide).  DG-0008,  “Applications  for  the 
Use  of  Sealed  Sources  in  Portable 
Gauging  Devices,’’  is  being  developed  to 
provide  guidance  to  applicants  and 
hcensees  in  preparing  applications  for 


new  licenses,  license  amendments,  and 
license  renewals  for  the  use  of  sealed 
somces  in  portable  gau^ng  devices. 

'This  draft  guide  is  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  this  draft  guide.  Comments  should  be 
accompanied  by  supporting  data. 

Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Comments  will  be  most  helpful  if 
received  by  August  31, 1995. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  fi’ee  number:  1-800- 
303-9672.  Commimication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l,).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  RegGuides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
“Rules  Menu’’  option  from  the  “NRC 
Main  Menu.”  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  “Help/ 
Information  Center”  fi'om  the  “NRC 
Main  Menu.”  Users  will  find  the 
“FedWorld  Online  User’s  Guides” 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
“Help  /Information  Center”  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-8020,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-8020  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  fi'om  the 
main  FedWorld  menu  by  selecting  the 
“Regulatory,  Government 
Administration  and  State  System,”  then 
selecting  “Regulatory  Information 
Mall.”  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  “U.S. 
Nuclear  Regulatory  Commission”  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  “/go  nrc”  at 


a  FedWorld  command  line.  If  you  access 
NRC  fiom  FedWorld’s  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
“Return  to  FedWorld’  option  fiom  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC’s  toll-fi«e  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5780;  e-mail  AXD3@nrc.gov. 

For  more  information  on  this  Draft 
Regulatory  Guide  E)G-0008,  contact  Ms. 
P.C.  Vacca  at  the  Office  of  the  Nuclear 
Safety  and  Standards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-7908;  e- 
mail  PCV@nrc.gov. 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  pubUshed  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission’s  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  maybe 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Distribution  and 
Mail  Service  Section.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)) 
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Dated  at  Rockville,  Maryland,  this  16th  day 
of  May  1995. 

For  the  Nuclear  Regulatory  Conunission. 
Bill  M.  Morris, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 

IFR  Doc.  95-13633  Filed  6-2-95;  8:45  am] 
BIUINQ  CODE  TSWMtI-M 


[Docket  No.  50-468] 

Gulf  States  Utilities  Company  and 
Cajun  Electric  Power  Cooperative,  Inc., 
River  Bend  Station,  Unit  1, 

Reevaluation  of  Antitrust  Finding 

Notice  is  hereby  given  that  counsel  for 
Cajtm  Electric  Power  Cooperative,  Inc., 
and  the  Arkansas  Cities  of  Benton, 
Conway,  North  Little  Rock,  Osceloa, 
Prescott,  and  West  Memphis  as  well  as 
Farmer’s  Electric  Cooperative 
Corporation  have  requested  a 
reevaluation  by  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation  of 
the  “Finding  of  No  Significant  Antitrust 
Changes”  pursuant  to  the  antitrust 
review  of  &e  captioned  nuclear  unit. 
After  further  review,  I  have  decided  not 
to  change  my  finding. 

A  copy  of  my  finding,  the  requests  for 
reevaluation,  and  my  reevaluation  are 
available  for  public  examination  and 
copying,  for  a  fee,  at  the  Commission’s 
Public  Document  Room,  2120  L  Street, 
N.W.,  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  May  1995. 

For  the  Nuclear  Regulatory  Conunission. 
WiUiamT.RusseU, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-13634  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  TSeO-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Investment 
and  Services  Policy  Advisory 
Committee 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  that  the  Jime  13, 1995 
meeting  of  the  Investment  and  Services 
Policy  Advisory  Committee  will  be  held 
fiom  10:00  a.m.  to  2:00  p.m.  The 
meeting  will  be  closed  to  the  public 
from  10:00  a.m.  to  1:15  p.m.  'The 
meeting  will  be  open  to  the  public  from 
1:15  p.m.  to  2:00  p.m. 

SUMMARY:  The  Investment  and  Services 
Policy  Advisory  Committee  will  hold  a 
meeting  on  Jime  13, 1995  from  10:00 
a.m.  to  2:00  p.m.  The  meeting  will  be 


closed  to  the  public  from  10:00  a.m.  to 
1:15  p.m.  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  Title 
19  of  the  United  States  Code,  I  have 
determined  that  this  portion  of  the 
meeting  will  be  concerned  with  matters 
the  disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  'The  meeting  will  be 
open  to  the  public  and  press  from  1:15 
p.m.  to  2:00  p.m.  when  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  conunent. 

DATES:  The  meeting  is  scheduled  for 
June  13, 1995,  unless  otherwise  notified. 
ADDRESSES:  The  meeting  will  he  held  at 
the  Jefferson  Hotel  at  16th  and  M  streets 
NW,,  Washington,  DC,  unless  otherwise 
notified. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michaelle  Burstin,  Director  of  Public 
Liaison,  Office  of  the  United  States 
Trade  Representative,  (202)  395-6120. 
Michael  Kantor, 

United  States  Trade  Representative. 

(FR  Doc.  95-13609  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  31MMI1-M 


RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C.,  Section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  July  1, 1995,  shall  he  at  the 
rate  of  33  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  July  1, 1995,  34.5 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 


credited  to  the  Railroad  Retirement 
Account  and  65.5  percent  of  the  taxes 
collected  imder  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  he 
credited  to  the  Railroad  Retirement 
Supplemental  Accmmt. 

Dated:  May  26, 1995. 

By  Authority  of  the  Board. 

Beatrice  Ezerski, 

Secretary  of  the  Board. 

(FR  Doc.  95-13568  Filed  6-2-95;  8:45  am] 
BILUNQ  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Pharma  Patch,  Pic, 

Class  A,  Class  B,  and  Class  C 
Warrants)  File  No.  1-12836 

May  30, 1995 

Pharma  Patch,  Pic  (“Company”)  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  (“Act”)  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
(“Securities”)  fi-om  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  (“BSE”). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  desires 
to  have  the  Securities  delisted  to  avoid 
paying  listing  fees  in  that  there  has  not 
been  any  trading  whatsoever  in  the 
Warrants  on  the  BSE  since  the 
Securities  were  listed  in  February  1994. 

Any  interested  person  may,  on  or 
before  June  22, 1995  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
hearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  he  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Conunission,  heised  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Conunission  determines  to  order  a 
hearing  on  the  matter. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  95-13596  Filed  6-2-95;  8:45  am] 
BILLING  CODE  801(M>1-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmentai  Impact  Statement: 
Strafford  County,  New  Hampshire 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  the  Cities  of  Dover,  Rochester, 
and  Somersworth,  in  Strafford  County, 
New  Hampshire. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  F.  O’Donnell,  P.E., 
Environmental  Program  Manager, 
Federal  Highway  Administration,  279 
Pleasant  Street,  Suite  204,  Concord, 

New  Hampshire  03301,  Telephone: 

(603)  225-1608  or  Mr.  Dennis  J.  Danna, 
Chief,  Technical  Services  Section, 
Bureau  of  Environment,  New 
Hampshire  Department  of 
Transportation,  P.O.  Box  483,  John  O. 
Morton  Building,  Concord,  New 
Hampshire  03302-0483,  Telephone: 
(603)  271-3226. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  New 
Hampshire  Department  of 
Transportation  (NHDOT),  will  prepare 
an  EIS  for  a  proposed  highway  project 
to  improve  access  to  and  from  the 
Spaulding  Turnpike  (NH  Route  16)  to 
the  tri-city  areas  of  Dover,  Somersworth 


and  Rochester.  The  project  shall  study 
possible  locations  for  a  new  interchange 
(Exit  10)  and  the  necessary  road 
networks  to  connect  the  new 
interchange  to  the  highway  system  east 
and/or  west  of  the  turnpike. 
Consideration  of  upgrading  existing 
roadways  within  the  study  area,  as 
alternative  means  of  meeting  the  area’s 
transportation  requirements,  will  also  be 
addressed.  Other  potential  alternative 
solutions  to  be  studied  include:  taking 
no  action,  applying  transportation 
systems  management  (TSM) 
improvements  to  selected  locations  on 
existing  roads,  transportation  demand 
management,  including  mass  transit, 
and  combinations  of  these  alternatives. 
Various  designs  of  grade,  alignment, 
geometry  and  access  will  be  evaluated. 

An  Advisory  Task  Force  consisting  of 
the  Seacoast  Metropolitan  Planning 
Organization,  public  transit  operators. 
Federal  Transit  Administration,  local 
officials,  NHDOT  and  FHWA  will  be 
established  to  explore  and  evaluate 
transportation  alternatives  and  to 
evaluate  project  input  as  this  study 
progresses. 

Letters  describing  the  proposed  action 
and  soliciting  scoping  comments  will  be 
sent  to  appropriate  Federal,  State  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have  an 
interest  in  this  proposal.  They  will  also 
be  invited  to  a  formal  scoping  meeting. 
Public  information,  community  and 
Advisory  Task  Force  meetings  will  be 
held  in  die  study  area  as  the  project 
progresses  to  consider  public  input  in 
the  planning  process.  A  public  hearing 
will  be  held  following  distribution  of 
the  Draft  Environmental  Impact 
Statement  (DEIS).  Public  notice  will  be 
given  regarding  the  time  and  location  of 
this  hearing.  The  DEIS  will  be  available 
for  review  and  comment  by  the  public 
and  interested  agencies. 


The  formal  scoping  meeting  will  be 
held  at  MHDOT  offices  in  Concord,  New 
Hampshire  on  June  29, 1995  at  9:30  a.m. 
to:  (1)  confirm  the  limits  of  the  project 
study  area,  (2)  help  to  establish  the 
study  framework  and  the  impacts  to  be 
analyzed,  and  (3)  help  to  del^e  a 
reasonable  range  of  alternatives  to  be 
considered.  Study  area  resources  to  be 
analyzed  include  the  natmal 
environment  (such  as  farmland, 
wetlands,  floodplains,  and  water 
resources),  the  social  environment  (such 
as  land  use,  economic  development  and 
commimity  facilities),  the  cultural 
environment  (historic  and  archeological 
resources)  and  the  transportation 
network.  Agencies  to  be  invited  to  be 
cooperating  agencies  are  the  U.S. 
Environment  Protection  Agency  (EPA), 
the  U.S.  Army  Corps  of  Engineers 
(ACOE),  the  New  Hampshire  State 
Historic  Preservation  Office  (SHPO)  and 
the  New  Hampshire  Wetlands  Board 
(NHWB). 

Comments  and  suggestions  are  invited 
fi'om  all  interested  parties  to  ensure  that 
the  full  range  of  issues  related  to  this 
proposed  action  is  addressed  and  all 
significant  issues  are  identified. 
Comments  or  questions  concerning  this 
proposed  action  should  be  directed  to 
the  FHWA  or  the  NHDOT  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program). 

Issued  on  May  24, 1995. 

Kathleen  O.  LafiEey, 

Division  Administration.  Concord,  New 
Hampshire. 

[FR  Doc.  95-13569  Filed  6-2-95;  8:45  am) 
BILLING  CODE  4910-22-M 


29722 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  107 
Monday,  June  5,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ’‘Government  in  the  Sunshine  Act”  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMiSSiON 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

May  30, 1995. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Enforcement  Matter  OS#  5010 
The  Commission  was  briefed  on  issues 
related  to  enforcement  matter  OS#  5010. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207,  (301)  504-0800. 

Dated:  May  31, 1995. 

Sad]re  E.  Dunn, 

Secretary. 

[FR  Doc.  95-13810  Filed  6-1-95;  3:13  pm] 
BILUNQ  CODE  636S-01-M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
June  8, 1995. 

LOCATION:  Room  420,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Protocol  Revisions 

The  staff  will  brief  the  Commission  on  two 
new  issues  raised  on  a  final  rule  revising  the 


child-resistant  packaging  test  protocols  under 
the  Poison  Prevention  Packaging  Act.  This 
matter  arises  from  the  Commission’s  decision 
on  February  9, 1995,  to  reopen  the 
proceeding  and  to  accept  oral  and  written 
comments  on  the  newly-raised  issues. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dtmn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  May  31, 1995. 

Sadye  E.  Dunn, 

Secretary. 

(FR  Doc.  95-13811  Filed  6-1-95:  3:13  pm] 
BILUNQ  CODE  6356-01-M 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  date:  10:00  a.m.,  June  7, 1995. 

PLACE:  Main  Hearing  Room — 800  North 

Capitol  Street,  NW.,  Washington,  DC 

20573-0001. 

status:  Open. 

MATTER(S)  TO  BE  CONSIDERED:  Docket  No. 
94-07 — Financial  Reporting 
Requirements  and  Rate  of  Return 
Methodology  in  the  Domestic  Offshore 
Trades — Consideration  of  Comments. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  C.  Polking,  Secretary,  (202)  523- 
5725. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  95-13748  Filed  6-1-95;  9:15  am] 
BILLING  CODE  S730-41-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 


will  hold  the  following  meeting  during 
the  week  of  June  5, 1995. 

A  closed  meeting  will  be  held  on 
Wednesday,  June  7, 1995,  at  10:00  a.m. 

Commission's,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday,  Jime 
7, 1995,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  action. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  May  31, 1995. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  95-13803  Filed  6-1-95;  3:13  pm] 
BILUNQ  CODE  801(M>1-M 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart945 

[Docket  No.  A0-150-A6;  FV92-445-2FR] 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County,  Oregon;  Order 
Further  Amending  Marketing  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  fiirther  amends 
the  marketing  agreement  and  order  for 
potatoes  grown  in  Idaho-Eastern  Oregon 
(order).  The  amendments  include 
authority  to:  regulate  shipments  of 
potatoes  within  the  production  area, 
change  representation  and  quorum 
procedures  of  the  committee,  set 
container  marking  and  labeling 
requirements,  and  require  the 
committee  to  consider,  at  least  every  six 
years,  changes  in  committee  size  or 
reapportionment  of  committee 
membership.  Also,  they  change 
conunittee  fiscal  operations,  add 
confidentiality  and  verification 
provisions  to  the  order,  and  make  other 
miscellaneous  changes  that  are 
consistent  with  the  amendments.  These 
changes  were  favored  by  the  subject 
potato  producers  in  a  referendiun  held 
from  April  3-17, 1995.  The  amendments 
will  improve  the  administration, 
operation  and  functioning  of  the 
marketing  order  program. 

EFFECTIVE  DATE:  May  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Olson,  OIC,  Northwest  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  1220  S.W.  Third  Avenue, 
room  369,  Portland,  Oregon  97204; 
telephone:  503-326-2725,  or  Fax  503- 
326-7440;  or  Valerie  L.  Emmer  or  Jim 
Wendland,  Marketing  Specialists, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2523-S,  P.O.  Box 
96456,  Washington,  D.C.  20090-6456, 
telephone:  202-205-2829  or  720-2170 
respectively,  or  FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  on  August  3, 1993,  and 
published  in  the  Federal  Register  on 
August  11, 1993  (58  FR  42696). 
Recommended  Decision  and 
Opportimity  to  File  Written  Exceptions 
issued  on  November  23, 1994,  and 
pubUshed  in  the  Federal  Register  on 
November  30, 1994  (59  FR  61286). 
Secretary’s  Decision  and  Referendum 


Order  issued  March  3, 1995,  and 
published  in  the  Federal  Register  on 
March  10, 1995  (60  FR  13080). 

Preliminary  Statement 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and  is  therefore  excluded  from  the 
requirements  of  Executive  Order  12866. 

This  rule  has  been  reviewedomder 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

The  final  rule  was  formulated  on  the 
record  of  a  public  hearing  held  in  Idaho 
Falls,  Idaho,  on  September  8, 1993,  to 
consider  the  proposed  amendment  of 
the  Marketing  Agreement  and  Order  No. 
945,  regulating  the  handling  of  potatoes 
grown  in  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon, 
hereinafter  referred  to  collectively  as  the 
“order.”  Notice  of  the  hearing  was 
published  in  the  August  11, 1993,  issue 
of  the  Federal  Register  (58  FR  42696). 

The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.],  hereinafter  referred 
to  as  the  Act,  and  the  applicable  rules 
of  practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900).  The  Notice  of  Hearing 
contained  several  amendment  proposals 
submitted  by  the  Idaho-Eastern  O^on 
Potato  Committee  (committee) 
established  under  the  order  to  assist  in 
local  administration  of  the  program. 

The  proposals  pertained  to:  (1) 
Redefining  “ship  or  handle”  to  include 
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shipments  of  potatoes  within  the 
production  area;  (2)  providing  seed 
producers  with  representation  on  the 
committee  and  adding  authority  for  the. 
committee  to  recommend  to  the 
Secretary  changes  in  the  committee  size 
and  composition;  (3)  updating 
committee  representation  districts  to 
show  the  counties  currently  in  each 
district;  (4)  requiring  the  committee  to 
consider,  at  least  every  six  years, 
whether  to  recommend  changes  in 
committee  size  or  reapportionment  of 
committee  membership;  (5)  changing 
committee  quorum  procedures;  (6) 
removing  an  outdated  assessment 
limitation  of  $1  per  carload  and 
allowing  the  committee  to  impose  late 
payment  or  interest  fees,  or  both,  on  late 
assessment  payments,  accept  advance 
payments,  and  borrow  monies  in  an 
extreme  emergency  for  program 
administration;  (7)  adding  authority  for 
the  committee  to  recommend  container 
marking  and  labeling  requirements;  and 
(8)  specifying  confidentiality 
requirements  for  hemdler  reports 
submitted  to  the  committee.  The 
Department  of  Agricultiue  proposed 
auffiority  for  adding  requirements 
regarding  verification  of  reports  and  to 
make  any  necessary  conforming 
changes. 

Upon  the  basis  of  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Acting  Assistant  Secretary, 
Marketing  and  Regulatory  Programs,  on 
March  2, 1995,  filed  with  the  Hearing 
Clerk,  U.S.  Department  of  Agriculture,  a 
Secretary’s  Decision  and  Referendum 
Order,  directing  that  a  referendum  be 
conducted  during  the  period  April  3-17, 

1995,  among  producers  of  Idaho-Eastern 
Oregon  Potatoes  to  determine  whether 
they  favored  the  proposed  amendments 
to  the  order.  In  the  referendum,  all 
amendment  proposals  were  favored  by 
more  than  two-thirds  of  the  producers 
voting  in  the  referendum.  Accordingly, 
all  proposed  amendments  are  included 
in  this  order  further  amending  the  order. 

The  amended  marketing  agreement 
was  subsequently  mailed  to  all  potato 
handlers  in  the  production  area  for  their 
approval.  The  marketing  agreement  was 
signed  by  potato  handlers  representing 
more  than  50  percent  of  the  volume  of 
potatoes  handled  by  all  handlers  during 
the  representative  period  of  August  1, 

1993,  to  July  31, 1994. 

Small  Business  Considerations  j 

In  accordance  with  the  provisions  of  I 

the  Regulatory  Flexibility  Act  (RFA)  (5  | 

U.S.C.  601  et  seq.),  the  Administrator  of  | 
the  Agricultural  Marketing  Service  has  | 

determined  that  this  action  will  not  ! 

have  a  significant  economic  impact  on  j 

a  substantial  number  of  small  entities. 
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Small  agricultural  service  firms,  which 
include  handlers  regulated  imder  this 
order,  have  been  defined  by  the  Small 
Business  Administration  (SB A)  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  and  rules  issued 
thereunder  are  imique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  the  RFA  and  the 
Act  have  small  entity  orientation  and 
compatibility.  Interested  persons  were 
invited  to  present  evidence  at  the 
heeiring  on  the  probable  impact  that  the 
proposed  amendments  to  the  order 
would  have  on  small  businesses. 

During  the  1992-93  crop  year,  66 
handlers  were  regulated  under 
Marketing  Order  No.  945.  In  addition, 
there  are  about  1,600  producers  of 
potatoes  in  the  production  area.  The  Act 
requires  the  application  of  imiform  rules 
on  regulated  handlers.  Since  handlers 
covered  imder  the  potato  marketing 
order  are  predominantly  small 
businesses,  the  order  itself  is  tailored  to 
the  size  and  nature  of  these  small 
businesses.  Marketing  orders  and 
amendments  thereto,  are  unique  in  that 
they  are  normally  brought  about  through 
group  action  of  essentially  small  entities 
for  their  own  benefit.  Thus,  both  the 
RFA  and  the  Act  are  compatible  with 
respect  to  small  entities. 

This  final  rule  amends  certain 
provisions  of  the  order  including: 

§  945.20  Establishment  and 
membership  pertaining  to  operations  of 
the  committee,  including  providing  seed 
producers  representation  on  the 
committee;  §  945.23  Redistricting  and 
reapportionment  authorizing  changes  in 
committee  size,  composition,  and 
representation;  §  945.30  Procedure 
regarding  quorum  requirements;  and 
§  945.42  Assessments  removing  a  $1  per 
carload  maximum  assessment  rate  and 
allowing  the  committee  to  impose  late 
payment  and  interest  fees  on  late 
assessment  payments  and  borrow 
monies  in  an  extreme  emergency  for 
program  administration.  The  record 
indicates  these  changes  will  provide  an 
opportimity  for  a  broader  based 
representation  on  the  committee  and 
more  flexibility  to  adjust  to  future 
changes  in  industry  structure,  potato 
production  emd  financial  operations. 
These  changes  are  also  designed  to 
enhance  the  administration  and 


functioning  of  the  order  and  will  have 
negligible,  if  any,  economic  impact  on 
small  businesses. 

This  final  rule  amends  §  945.9  Ship  or 
handle  by  revising  the  definition  of 
these  terms  to  include  the  handhng  of 
potatoes  in  the  current  of  commerce 
within  the  counties  covered  by  the 
order’s  production  area,  broadening  the 
scope  of  the  order.  This  will  require  all 
regulated  shipments  of  potatoes  for 
fresh  market  to  be  inspected  and  meet 
order  requirements,  including  grade, 
size,  quality,  pack,  and  payment  of 
assessments.  This  final  rule  will 
improve  the  market  for  potatoes 
handled  within  the  production  area. 

This  will  benefit  bodi  producers  and 
handlers  because  minimum  grade,  size 
and  quality  requirements  established 
imder  the  order  are  important  to  the 
industry  in  fostering  consumer 
satisfaction,  increasing  the  demand  for 
Idaho-Eastern  Oregon  potatoes,  and 
improving  industry  returns;  and  the 
additional  assessment  income  would 
improve  the  financial  operations  of  the 
order.  Any  added  burden  on  small 
businesses  should  be  outweighed  by  the 
added  benefits  accruing  to  them. 

The  change  to  allow  the  rate  of 
assessment  to  be  based  on  a 
himdredweight  of  potatoes  rather  than 
an  outdated  maximwn  amount  of  $1  per 
railroad  carload  will  improve  the 
financial  operations  of  the  order  and  not 
adversely  impact  small  businesses.  This 
change  will  provide  more  efficient 
funding  of  order  operations  and 
activities.  Fresh  potato  shipments  have 
stabilized  in  recent  years  and  the 
current  maximum  rate  specified  will 
likely  not  be  sufficient  to  properly  fund 
committee  operating  costs  beyond  the 
next  few  years  if  costs  continue  to  rise. 

Another  change  will  amend  §  945.52 
Issuance  of  regulations  to  add  authority 
to  require  accurate  and  imiform  marking 
and  labeling  of  the  containers  in  which 
production  area  potatoes  are  shipped. 
The  benefits  of  the  expected  higher 
returns  that  could  result  from  increases 
in  buyer  and  consumer  satisfaction  due 
to  accurate  marking  and  labeling  should 
outweigh  any  potential  burden  on  small 
businesses. 

Another  amendment,  to  §  945.80 
Reports,  will  provide  confidentiaUty 
requirements  for  reports  submitted  to 
the  committee.  This  will  safeguard 
handlers’  proprietary  information, 
including  that  for  small  businesses, 
without  imposing  any  burden  on  them. 
Additionally,  new  §945.80  provisions 
will  add  au^ority  for  the  Secretary  and 
the  committee  to  verify  the  correctness 
of  reports  filed  by  handlers,  and  to 
verify  handler  compliance  with 
recordkeeping  requirements.  The 


requirement  will  not  have  a  significant 
impact  on  small  entities  in  the  industry. 

The  final  rule  to  make  other 
miscellaneous  changes  that  will  be 
consistent  with  the  changed 
amendments  is  necessary  so  that  all 
sections  of  the  order  will  be  consistent. 
These  chemges  include  deleting  and 
redesignating  certain  sections  of  the 
order. 

All  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  marketing  agreement 
and  order  to  the  benefit  of  the  industry. 
Accordingly,  it  is  determined  that  the 
revisions  of  the  order  will  not  have  a 
significant  economic  impact  on 
handlers  or  producers. 

In  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  35),  any  reporting 
and  recordkeeping  requirements  ^at 
may  result  from  these  amendments  will 
be  submitted  to  OMB  for  approval. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

Order  Further  Amending  the  Order 
Regulating  the  Handling  of  Irish 
Potatoes  Grown  in  Certain  Designated 
Counties  in  Idaho,  and  Malheur  County, 
Oregon 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
order;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein. 

(a)  Findings  and  Determinations  Upon 
the  Basis  of  the  Hearing  Record. 
Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  emd  procedure  effective 
thereunder  (7  CFR  part  900),  a  public 
hearing  was  held  upon  the  amendments 
to  the  Marketing  Agreement  and  Order 
No.  945  (7  CFR  part  945),  regulating  the 
handling  of  Irish  potatoes  grown  in 
certain  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  order,  as  amended,  as  hereby 
further  amended,  and  all  of  the  terms 


29726 


Federal  Register  /  Vol.  60.  No.  107  /  Monday,  June  5,  1995  /  Rules  and  Regulations 


and  conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  order,  as  amended,  as  hereby 
further  amended,  regulates  the  handling 
of  Irish  potatoes  grown  in  the 
production  area  in  the  same  manner  as, 
and  is  applicable  only  to  persons  in  the 
respective  classes  of  conunercial  and 
industrial  activity  specified  in  the 
marketing  order  upon  which  hearings 
have  been  held; 

(3)  The  order,  as  amended,  as  hereby 
further  amended,  is  limited  in 
application  to  the  smallest  regional 
pr^uction  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  area 
would  not  efiectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  order,  as  amended,  as  hereby 
further  amended,  prescribes,  insofar  as 
practicable,  such  difierent  terms 
applicable  to  different  parts  of  the 
production  area  as  are  necessary  to  give 
due  recognition  to  the  differences  in  the 
production  and  marketing  of  potatoes 
grown  in  the  production  area;  and 

(5)  All  handling  of  potatoes  grown  in 
the  production  area  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

(b)  Additional  findings.  It  is  necessary 
and  in  the  pubhc  interest  to  make  those 
order  amendments  effective  not  later 
than  May  31, 1995. 

A  later  effective  date  would 
unnecessarily  delay  the  implementation 
of  the  order  amenc^ents  and  the 
improvement  in  operation  of  the 
marketing  order  program.  The 
committee,  producers  and  handlers 
need  as  mu^  time  as  possible  to  make 
plans  to  implement  the  amended  order 
and  discuss  needed  changes  to  its 
handling  regulation  and  committee 
operating  procedures  before  its  June  6, 
1995,  annual  organizational  meeting, 
when  it  recommends  actions  for  the  fast 
approaching  1995-96  season.  The 
harvesting  and  marketing  of  the  1995 
crop  is  expected  to  begin  in  August 
1995.  Hence,  Department  and  industry 
implementation  activities  must  begin 
promptly.  Some  of  the  committee 
recommendations  for  the  1995-96 
season  will  require  informal  rulemaking 
by  the  Department  to  be  implemented. 

In  view  of  the  foregoing,  it  is  hereby 
foimd  and  determined  that  good  cause 
exists  for  making  these  order 
amendments  effective  May  31, 1995, 
and  that  it  would  be  contrary  to  the 
public  interest  to  delay  the  effective 
date  of  these  order  amendments  for  30 
days  after  its  pubUcation  in  the  Federal 


Register  (Sec.  553(d),  Administrative 
Procedure  Act;  5  U.S.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  Handlers  (excluding  cooperative 
associations  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  potatoes  covered  by  the  said 
order,  as  amended,  as  hereby  further 
amended)  who.  during  the  period 
August  1, 1993,  through  July  31, 1994, 
handled  50  percent  or  more  of  the 
voliune  of  such  potatoes  covered  by  the 
said  order,  as  amended,  as  hereby 
further  amended,  have  signed  an 
amended  marketing  agreement;  and 

(2)  The  issuance  of  this  amendatory 
order,  further  amending  the  aforesaid 
order,  is  favored  or  approved  by  at  least 
two-thirds  of  the  producers  who 
participated  in  a  referendum  on  the 
question  of  its  approval  and  who, 
during  the  period  August  1, 1993, 
throu^  July  31, 1994  (which  has  been 
deemed  to  be  a  representative  period), 
have  been  engaged  within  the  Idaho- 
Eastern  Oregon  Potato  production  area 
in  the  production  of  such  potatoes  for 
fresh  market. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  all 
handling  of  Irish  potatoes  grown  in 
certain  designated  coimties  in  Idaho, 
and  Malheur  County,  Oregon,  shall  be 
in  conformity  to,  and  in  compliance 
with,  the  terms  and  conditions  of  the 
said  order  as  hereby  further  amended  as 
follows: 

The  provisions  of  the  proposed 
marketing  order  amendinents  further 
amending  the  order  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  November  23, 1994, 
and  published  in  the  Federal  Register 
on  November  30. 1994  (59  FR  61286), 
and  in  the  Secretary’s  Decision  issued 
on  March  2, 1995,  and  published  in  the 
Federal  Register  on  March  10, 1995  (60 
FR  13080),  shall  be  and  are  the  terms 
and  provisions  of  this  order  further 
amending  the  order,  and  eure  set  forth  in 
full  herein. 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO.  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  945  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  945.9  is  revised  as  follows: 

§  945.9  Ship  or  handle. 

Ship  or  handle  means  to  pack,  sell, 
consign,  transport  or  in  any  other  way 
to  place  potatoes  grown  in  the 


production  area,  or  cause  such  potatoes 
to  be  placed,  in  the  current  of  commerce 
within  the  production  area  or  between 
the  production  area  and  any  point 
outside  thereof,  so  as  to  directly  burden, 
obstruct,  or  affect  any  such  commerce: 
Provided,  That  the  definition  of  ship  or 
handle  shall  not  include  the 
transportation  of  imgraded  potatoes 
within  the  production  area  for  the 
purpose  of  having  such  potatoes  stored 
or  prepared  for  market,  except  that  the 
committee  may  impose  safeguards 
pursuant  to  §  945.53  with  respect  to 
such  potatoes. 

3.  Section  945.20  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  945.20  Establishment  and  membership. 

(a)  The  Idaho-Eastern  Oregon  Potato 
Committee  is  hereby  established 
consisting  of  eight  members,  of  whom 
four  shall  currently  be  producers  of 
potatoes  for  the  fiesh  market  who 
produced  such  potatoes  during  at  least 
three  of  the  last  five  years;  at  least  one 
member  shall  be  a  producer 
predominately  of  potatoes  for  seed 
dming  a  similar  period;  and  three  shall 
be  handlers.  For  each  member  of  the 
committee,  there  shall  be  an  alternate 
who  shall  have  the  same  qualifications 
as  the  member.  The  number  of  producer 
and/or  handler  members  and  alternates 
on  the  committee  may  be  increased  and 
the  composition  of  the  committee 
between  producers  and  handlers  may  be 
changed  as  provided  in  §  945.23. 

It  It  it  It  It 

(d)  At  least  every  six  years,  the 
committee  shall  review  committee  size, 
composition,  and  representation  and 
recommend  to  the  Secretary  whether 
changes  should  be  made,  as  provided  in 
§945.23. 

4.  Sections  945.22  through  945.24  are 
revised  to  read  as  follows: 

§945.22  Districts. 

For  the  pvupose  of  selecting 
committee  members  and  alternate 
members,  the  following  districts  of  the 
production  area  are  hereby  established: 
Provided,  That  these  districts  may  be 
changed  as  provided  in  §  945.23. 

(a)  District  No.  1:  The  coimties  of 
Bonneville,  Butte,  Clark,  Fremont, 
Jefferson,  Madison,  and  Teton; 

(b)  District  No.  2:  The  coimties  of 
Bannock,  Bear  Lake,  Bingham,  Caribou, 
Franklin,  Oneida,  and  Power;  and 

(c)  District  No.  3:  Malheur  County, 
Oregon,  and  the  remaining  designated 
counties  in  Idaho  included  in  the 
production  area,  and  not  included  in 
District  No.  1  or  District  No.  2. 
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§  945.23  Redistricting  and 
reapportionment 

(a)  The  Secretary,  upon 
recommendation  of  the  committee,  may 
reestablish  districts  within  the 
production  area,  may  reapportion 
committee  membership  among  the 
various  districts,  may  increase  the 
number  of  producer  and/or  handler 
members  and  alternates  on  the 
conunittee,  and  may  change  the 
composition  of  the  committee  by 
changing  the  ratio  between  producer 
and  handler  members,  including  their 
alternates.  At  least  every  six  years,  the 
committee  shall  review  committee  size, 
composition  and  representation  and 
recommend  to  the  Secretary  whether 
changes  should  be  made.  In 
recommending  any  such  changes,  the 
committee  shall  give  consideration  to: 

(1)  Shifts  in  potato  acreage  within 
districts  and  within  the  pr^uction  area 
diuing  recent  years; 

(2)  the  importance  of  new  potato 
production  in  its  relation  to  existing 
districts; 

(3)  the  equitable  relationship  between 
committee  membership  and  districts; 

(4)  economies  to  result  for  producers 
in  promoting  efficient  administration 
due  to  redistricting  or  reapportionment 
of  members  within  districts;  and 

(5)  other  relevant  factors. 

(b)  Membership  of  the  committee 
shall  be  apportioned  among  the  districts 
of  the  production  area  so  as  to  provide 
the  following  representation  or  such 
other  representation  as  reconunended 
by  the  committee  and  approved  by  the 
Swretary: 

(1)  Three  producer  members, 
including  at  least  one  who 
predominately  produces  seed  potatoes, 
and  one  handler  member,  with  their 
respective  alternates,  horn  District  No. 

1; 

(2)  One  producer  member  and  one 
handler  member,  with  their  respective 
alternates,  horn  District  No.  2;  and 

(3)  One  producer  member  and  one 
handler  member,  with  their  respective 
alternates,  from  District  No.  3. 

§945.24  Selection. 

Members  and  alternates  of  the 
committee  shall  be  selected  by  the 
Secretary  on  the  basis  specific  in 
§  945.23  (b)  from  nominations  made 
pursuant  to  §  945.25  or  from  other 
eligible  persons. 


5.  In  §  945.30,  paragraph  (a)  is  revised 
to  read  as  follows: 

§945.30  Procedure. 

(a)  A  simple  majority  of  all  members 
of  the  committee,  including  alternates 
acting  for  members,  shall  be  necessary 
to  constitute  a  quorum  or  to  pass  any 
motion  or  approve  any  committee 
action,  except  emy  motion  regarding  a 
change  in  conunittee  size  shall  require 
a  imanimous  vote.  At  any  assembled 
meeting,  all  votes  shall  be  cast  in 
person. 

***** 

6.  In  §  945.42,  paragraph  (b)  is  revised 
and  new  paragraphs  (d)  and  (e)  are 
added  to  read  as  follows: 

§945.42  Assessments. 
***** 

(b)  Assessments  shall  be  levied  upon 
handlers  at  a  rate  per  himdredweight  of 
potatoes  or  equivalent  established  by 
the  Secretary.  Such  rate  may  be 
established  upon  the  basis  of  the 
committee’s  budget  recommendations, 
and  other  available  information. 
***** 

(d)  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge,  or 
both,  on  any  handler  who  fails  to  pay, 
on  or  before  the  due  date  established  by 
the  Secretary,  the  total  assessment  for 
which  such  handler  is  liable.  Such  due 
date  and  the  late  payment  fee  and 
interest  rate  shall  be  reconunended  by 
the  conunittee  and  approved  by  the 
Secretary. 

(e)  In  order  to  provide  funds  to  carry 
out  its  function,  after  the  effective  date 
of  this  subpart  the  committee  may 
accept  advance  assessments  from 
handlers.  Advance  assessments  received 
from  a  handler  shall  be  credited  toward 
assessments  levied  against  that  handler 
during  that  fiscal  period.  In  the  case  of 
an  extreme  emergency,  the  committee 
may  also  borrow  money  on  a  short  term 
basis  to  provide  funds  for  the 
administration  of  this  part.  Any  such 
borrowed  money  shall  only  be  used  to 
meet  the  committee’s  ciurent  financial 
obligations,  and  the  conunittee  shall 
repay  all  borrowed  money  by  the  end  of 
the  next  fiscal  period  frnm  assessment 
income. 

7.  In  §  945.52,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


§  945.52  Issuance  of  regulations. 

(a)  *  *  * 

(3)  Fix  the  size,  capacity,  weight, 
dimensions,  pack,  labehng  or  marking 
of  the  container,  or  containers,  which 
may  be  used  in  the  packaging  or 
handling  of  potatoes,  or  both;  or 
***** 

8.  Section  945.80  is  amended  by 
designating  the  existing  undesignated 
text  as  paragraph  (a)  and  adding  new 
paragraphs  (b)  through  (d)  to  read  as 
follows: 

§945.80  Reports. 

***** 

(b)  All  data  or  other  information 
constituting  a  trade  secret,  or  disclosing 
a  trade  position  or  business  condition  of 
a  particular  handler  shall  be  treated  as 
confidential  and  shall  at  all  times  be 
received  by  and  kept  in  the  custody  and 
under  the  control  of  one  or  more 
designated  employees  of  the  conunittee. 
Information  which  would  reveal  the 
circumstances  of  a  single  handler  shall 
be  disclosed  to  no  person  other  than  the 
Secretary. 

(c)  Each  handler  shall  maintain  for  at 
least  two  succeeding  fiscal  periods  such 
records  of  potatoes  received  and  of 
potatoes  disposed  of  by  such  handler  as 
may  be  necessary  to  verify  reports 
required  pursuant  to  this  section.  The 
committee,  with  the  approval  of  the 
Secretary,  may  prescribe  rules  and 
regulations  issued  pursuant  to  this 
section  specifying  handler  records  and 
reports  which  the  conunittee  may  need 
to  perform  its  functions. 

(d)  For  the  purpose  of  assuring 
compliance  and  checking  and  verifying 
reports  filed  by  handlers,  the  Secretary 
and  the  committee,  through  its  duly 
authorized  agents,  shall  have  access  to 
any  premises  where  applicable  records 
are  maintained,  where  potatoes  are  held, 
and,  at  any  time  during  reasonable 
business  hours,  shall  Im  permitted  to 
inspect  such  handlers’  premises  and  any 
and  all  records  of  such  handlers  with 
respect  to  matters  within  the  piuview  of 
this  part. 

Dated:  May  31, 1995. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

(FR  Doc.  95-13687  Filed  6-2-95;  8:45  am] 
BIUJNG  CODE  3410-02-P 


Monday 
June  5,  1995 


Part  III 

Department  of 
Education 

Grants  and  Cooperative  Agreements, 
Availability,  etc.;  Tribal  Division  of 
Education  School  Reform  Program; 
Notice 


29730 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.311] 

Tribal  Division  of  Education  School 
Reform  Program  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1995 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  all  of  the 
information,  application  requirements, 
and  instructions  needed  to  apply  for  a 
grant  imder  this  competition. 

Purpose  of  Program:  To  assist  tribal 
divisions  of  education  in  coordinating 
school  reform  plans  developed  for 
schools  funded  by  the  Bureau  of  Indian 
Affairs  (BIA)  and  those  plans  developed 
for  public  schools. 

Eligible  Applicants:  Tribal  divisions 
of  education  of  federally  recognized 
tribes  whose  students  attend  BIA- 
funded  and  public  schools. 

Deadline  for  Transmittal  of 
Applications:  July  20, 1995. 

Available  Funds:  $500,000. 

Estimated  Range  of  Awards:  $50,000 
to  $75,000. 

Estimated  Average  Size  of  Awards: 
$62,500. 

Estimated  Number  of  Awards:  8. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  of  Education  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 
Applicable  Reflations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(2)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(4)  34  CFR  Part  81  (General  Education 
Provisions  Act — ^Enforcement). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Dmg-Free  Workplace  (Grants)). 

(7)  34  CFR  Part  86  (Dmg-Free  Schools 
and  Campuses). 

SUPPLEMENTARY  INFORMATION:  The  Goals 
2000:  Educate  America  Act  (Pub.  L. 
103-227)  (20  U.S.C.  5801  et  seq.)  (the 
Act)  promotes  systemic  education 
reform  through  the  development  and 


implementation  of  comprehensive 
improvement  plans  based  on 
challenging  academic  standards  and 
high  expectations  for  all  students.  One 
of  the  b^ic  premises  of  Goals  2000  is 
that  reform  should  be  promoted  finm 
the  bottom  up  in  communities,  local 
educational  agencies  (LEAs),  and 
schools,  and  guided  by  the  coordination 
and  facilitation  of  State  and  local 
leaders.  Consistent  with  the  concept  of 
bottom-up  reform,  a  State  educational 
agency  (SEA)  awards  most  of  the  funds 
that  it  receives  under  title  HI  of  the  Act 
to  LEAs  for  loccd  reform  initiatives, 
preservice  teacher  education,  and 
professional  development  activities. 

Only  a  small  portion  of  the  funding  is 
retained  by  the  SEA  for  the 
development  and  implementation  of  the 
State  improvement  plan.  Likewise,  an 
LEA  awards  most  of  its  local  reform 
funds  to  individual  public  schools  to 
develop  and  implement  comprehensive 
school  improvement  plans  that  are 
designed  to  help  all  students  meet 
challenging  State  content  and  student 
performance  standards. 

Title  in  also  reserves  for  the  Secretary 
of  the  Interior  funds  for,  among  other 
things,  the  development  of  a  system- 
wide  reform  plan  that  provides  for  the 
fundamental  restructuring  and 
improvement  of  elementary  and 
secondary  education  in  schools  funded 
by  the  BIA.  Similar  to  SEA  grants,  the 
funds  to  BIA  also  support  the 
development  and  implementation  of 
comprehensive  school  improvement 
plans — in  this  case,  reform  plans  for 
BlA-funded  schools  (i.e.,  schools  that 
receive  funding  firom  the  BIA  and  are 
operated  either  by  BIA  or  a  tribe). 

Recognizing  the  importance  of 
coordinating  the  various  school  reform 
initiatives  affecting  Indian  children. 
Congress  has  authorized  vmder  section 
314(a)(4)  of  the  Act  grants  to  tribal 
divisions  of  education  for  coordination 
efibrts  between  school  reform  plans 
developed  for  public  schools  and  plans 
developed  for  BIA-funded  schools.  The 
coordination  efiorts,  which  include 
tribal  activities  in  support  of  the  plans, 
are  essential  because  Indian  children 
from  the  same  tribe  are  often  served  by 
a  patchwork  of  schools  fiom  difierent 
jurisdictions  throughout  their 
elementary  and  secondary  education.  In 
many  instances,  there  is  little 
consistency  in  educational  policy, 
standards,  and  curriculum  among  the 
various  public  and  BIA-funded  spools. 
Furthermore,  the  high  transfer  rates  of 
Indian  students  among  schools  and,  in 
some  areas,  the  large  niunber  of  Indian 
students  in  public  schools  vmderscore 
the  necessity  for  improved  coordination 
activities. 


Because  a  recipient  tribal  division  of 
education  under  this  program  would 
help  coordinate  the  reform  efforts  of 
BIA-funded  and  public  schools,  eligible 
applicants  are  limited  to  tribal  divisions 
of  education  of  federally  recognized 
tribes.  A  federally  recognized  tribe  is 
any  Indian  tribe,  band.  Nation,  or  other 
organized  group  or  community  that  is 
recognized  by  the  Secretary  of  the 
Interior  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians.  A  “tribal  division  of 
education”  would  include  a 
department,  agency,  board,  committee, 
or  other  institution  within  the  tribe 
whose  primary  responsibility  is 
planning,  developing,  and  coordinating 
existing  elementary  and  secondary 
education  programs  for  the  children  of 
the  tribe. 

Many  school  reform  plans  are  being 
developed  and  implemented  with  funds 
firom  soiuces  other  than  Goals  2000.  A 
tribal  division  of  education  is  eligible  to 
apply  for  a  grant  vmder  section  314(a)(4) 
regardless  of  whether  the  relevant 
schools  are  receiving  Goals  2000  fimds 
to  support  reform  initiatives  or  are  even 
located  in  a  State  that  is  participating  in 
the  Goals  2000  Title  III  grant  program. 
However,  in  order  for  a  tribal  division 
of  education  to  be  eligible  for  a  grant, 
the  public  and  BIA-funded  schools  that 
the  children  of  the  tribe  attend  must  be 
implementing  (or  in  the  process  of 
developing  and  implementing) 
comprehensive  school  reform  plans  that 
are  designed  to  meet  the  needs  of  their 
particular  student  population  and  help 
all  students  meet  challenging  academic 
standards. 

A  tribal  division  of  education 
receiving  a  grant  vmder  section  314(a)(4) 
will  be  given  maximvim  flexibility  to 
implement  a  program  that  fits  the 
unique  circumstances  of  the  children  in 
the  tribe.  The  grants  will  assist  tribal 
divisions  of  education  in  building 
partnerships  between  public  and  BIA- 
fvmded  schools,  and  could  be  used  to 
support  many  types  of  coordination 
efforts,  including  activities  such  as 
improving  consistency  and 
compatibility  of  curricula  among  public 
and  BLA-funded  schools,  assisting  in  the 
development  of  cvuricula  that  are 
cultvirally  sensitive,  creating 
mechanisms  to  increase  commvmication 
among  parents  and  the  schools  that  their 
children  attend,  increasing  tribal 
participation  in  the  development  and 
implementation  of  school  improvement 
plans,  and  conducting  professional 
development  programs  for  local 
teachers. 

The  Secretary  strongly  encovuuges  an 
applicant  to  propose  coordination 
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efforts  that  include  broad-based 
outreach  and  collaborative  processes 
involving  parents,  teachers,  school 
administrators,  and  business  and  tribal 
leaders,  as  appropriate.  A  meritorious 
proposal  would  also  demonstrate  that 
the  relevant  public  and  BIA-funded 
schools  are  committed  to  cooperate  with 
and  assist  the  applicant  in  its  activities. 

In  demonstrating  that  there  is  a 
specific  need  for  improved  coordination 
efiorts  between  the  school  reform  plans 
for  the  BIA-funded  schools  and  the 
plans  for  the  public  schools  attended  by 
the  children  of  the  tribe,  the  Secretary 
encourages  applicants  to  consider 
factors  such  as — 

(a)  The  rate  of  mobility  of  students 
between  or  among  public  and  BIA- 
funded  schools; 

(b)  The  lack  of  an  efi'ective  system  for 
tracking  the  transfer  of  students  between 
or  among  public  and  BIA-funded 
schools; 

(c)  The  lack  of  consistency  and 
compatibility  in  curriculum  among 
public  and  BIA-funded  schools; 

(d)  Social  and  academic  adjustment 
problems  of  students  transferring  from 
one  school  to  another; 

(e)  The  number  of  children  from  the 
tribe  attending  pubic  schools;  and 

(f)  Insufficient  ongoing  coordination 
efforts  between  and  among  public  and 
BIA-funded  schools  in  the  development 
or  implementation  of  their  school 
reform  plans. 

Selection  Criteria 

The  Secretary  will  use  the  selection 
criteria  in  34  Ck'R  75.210  to  evaluate 
applications  under  this  competition. 

The  Secretary  assigns  the  15  points  that 
are  reserved  in  34  CFR  75.210(c)  as 
follows:  10  additional  points  to  , 
selection  criterion  (3)--Plan  of 
operation — for  a  total  of  25  points  for 
that  criterion;  3  additional  points  to 
selection  criterion  (4) — Quality  of  key 
personnel — for  a  total  of  10  points  for 
that  criterion;  and  2  additional  points  to 
criterion  (6)— evaluation  plan — for  a 
total  of  7  points  for  that  criterion. 

The  maximiun  score  for  all  of  the 
criteria  totals  100  points.  The  maximum 
score  for  each  criterion  is  indicated  in 
parenthesis  with  the  criterion.  The 
criteria  are  as  follows: 

(1)  Meeting  the  purposes  of  the 
authorizing  statute.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  project  will 
meet  the  pvirposes  of  the  authorizing 
statute  (i.e.,  sections  2  and  314(a)(4)  of 
the  Goals  2000:  Educate  America  Act), 
including  consideration  of — 

(i)  The  objectives  of  the  project;  and 


(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  the  authorizing 
statute. 

(2)  Extent  of  need  for  the  project.  (20 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  statute  Uiat  authorizes 
the  program,  including  consideration 
of— 

(i)  The  needs  addressed  by  the 
project; 

(ii)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  file  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  quality  of  the  applicant’s  plan 
to  use  its  resoiuces  and  personnel  to 
achieve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability. 

(4)  Quality  of  key  personnel.  (10 
points) 

(i)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(A)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(C)  The  time  that  each  person  referred 
to  in  paragraphs  (4)(i)(A)  and  (B)  will 
commit  to  the  project;  and 

(D)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  Uiat  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disability. 

Note:  Section  7(b)  of  the  Indian  Self- 
Determination  and  Education  Assistance  Act 
(Pub.  L  93-638)  requires  that,  to  the  greatest 
extent  feasible,  a  grantee  under  this  program 
(1)  give  to  Indians  preferences  and 
opportunities  for  training  and  employment  in 
connection  with  the  administration  of  the 
grant,  and  (2)  give  to  Indian  organizations 
and  to  Indian-owned  economic  enterprises 
preference  in  the  award  of  contracts  in 


connection  with  the  administration  of  the 
grant. 

(ii)  To  determine  personnel 
qualifications  under  paragraphs  (4)(i)(A) 
and  (B),  the  Secretary  considers — 

(A)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(B)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(5)  Budget  and  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(6)  Evaluation  plan.  (7  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant’s  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project;  and 

(ii)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(7)  Adequacy  of  resources.  (3  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CIDA  #84.311),  Washington, 
D.C.  20202-4725  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFUA#84.311),  Room  #3633,  Regional 
Office  Building  #3,  7th  and  D  Streets 
SW.,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  fium  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 
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(2)  A  meiil  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  The  Application  Control  Center  will 
mail  a  Grant  Application  Receipt 
Acknowledgment  to  each  applicant.  If  an 
applicant  foils  to  receive  the  notification  of 
application  receipt  within  15  days  from  the 
date  of  mailing  the  application,  &e  applicant 
should  call  the  U.S.  Department  of  Education 
Application  Control  Center  at  (202)  70&- 
9494. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Form  424) 
the  CFDA  number — and  suffix  letter,  if  any — 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 


Part  11:  Budget  Information — ^Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

(jertiBcations  regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  grantees  and  should  not  be  transmitted  to 
the  Department. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L.  Spaulding,  U.S.  Department 
of  Education,  600  Independence  Avenue 
SW.,  Portals  Building,  Room  4300, 
Washington,  D.C.  20202-2110, 
Telephone:  (202)  260-1441,  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time. 

Information  about  the  Department’s 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department’s  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  Section  314(a)(4)  of 
the  Goals  2000:  Educate  America  Act,  20 
use  5894(a)(4). 

Dated:  May  30, 1995. 

Thomas  W.  Payzant, 

Assistant  Secretary,  Elementary  and 
Secondary  Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  u^  by  Federal  agencies  to  obtain  applicsint  certification  that  States  which  have 
established  a  review  and  comment  procure  in  response  to  Executive  Order  12372  and  have  Mlected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant’s  submission. 


Item;  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  6  applicant’s  control  number 
(if  applicable). 

State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

ft.  Check  appropriate  box  and  enter  appropriate 
lgtter(s)  in  the  space(s)  provided; 

— *7>lew”  means  a  new  assistance  award. 

— "Continuation”  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

"Revision”  means  any  change  in  the  Federal 
Government’s  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  ofFederal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected 
(e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant’s  Congressional  District  and 
any  Distri^s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi¬ 
zation,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant’s  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  424  (REV  4.U)  Bach 
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INSTRUCTIONS  FOR  ED  FORM  NO.  524 


genflrallnstructiflos 

This  form  is  used  to  apply  to  individual  U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise,  provide  the  same  budget  information  for 
each  year  of  the  muiti>year  funding  request.  Pay  attention  to  applicable  program 
specific  instructions.  If  attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (a)-(e): 

For  each  project  year  for  which  funding  is  requested,  show  the  total  amount 
requested  for  each  applicable  budget  category. 

Lines  1*11,  column  If): 

Show  the  multi-year  total  for  each  budget  category.  If  funding  is  requested  for 
only  one  project  year,  leave  this  column  blank. 

Line  12.  columns  (a)-le): 

Show  the  total  budget  request  for  each  project  year  for  which  funding  is 
requested. 

Une  12.  column  (f): 

Show  the  total  amount  requested  for  all  project  years.  If  funding  is  requested 
for  only  one  year,  leave  this  space  blank. 
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Instructions  for  ED  Form  524  (cont.) 


Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to  provide  matching  funds  or  other  rK>n- 
Federai  resources  to  the  project,  these  shouid  be  shown  for  each  applicable  budget 
category  on  lines  1-11  of  Section  B. 

Lines  1-11,  columns  (aHe): 

For  each  project  year  for  which  matching  funds  or  other  contributions  are 
provided,  show  the  total  contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f): 

Show  the  multi-year  total  for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year,  leave  this  column  blank. 

Line  12,  columns  (a)-(e): 

Show  the  total  matching  or  other  contribution  for  each  project  year. 

Line  12,  column  (f): 

Show  the  total  amount  to  be  contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only  one  year,  leave  this  space 
blank. 


Section  C  -  Other  Budget  Information 
Pay  attention  to  applicable  program  specific  instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown,  by  project  year,  for  each  budget 
category  listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect  during  the  funding  period. 
In  addition,  enter  the  estimated  amount  of  the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate  and  base  on  which  fringe  benefits 
are  calculated. 

4.  Provide  other  explanations  or  comments  you  deem  necessary. 
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Instructions  for  Part  III  Application 
Narrative 

Before  preparing  the  Application 
Narrative  an  applicant  should  read 
carefully  the  information  in  this  notice, 
including'  the  selection  criteria  the 
Secretary  uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a 
smnmary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 


The  Secretary  strongly  requests  the 
applicant  to  limit  the  Application 
Narrative  to  no  more  than  20  double¬ 
spaced,  typed  (on  one  side  only), 
although  the  Secretary  will  consider 
applications  of  greater  length.  The 
riepartment  has  foimd  that  successful 
applications  for  similar  programs 
generally  meet  this  page  limit. 

Instructions  for  Estimated  Public 
Reporting  Burden 
Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this  ^ 
collection  of  information  is  estimated  to 
average  40  hours  per  response. 


including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
You  may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  D.C. 
20202—4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1810-0573, 
Washington,  D.C.  20503. 

(Information  collection  approved 
imder  OMB  control  number  1810-0573. 
Expiration  date:  4/30/98.) 

BILLINQ  CODE  4000-01-P 
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om  >pprml  Wo.Ma-0040 

ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Note:  Certain  of  theee  aaeurances  nay  not  be  applkable  to  your  proiieet  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  aguides  may  require  applicants 
tocertify  to  additkmal  assurances.  Ifsuchistheease.youwillbenotifi^ 

As  the  duly  authorised  reiHwsentativeofthe  applicant  Icertily  that  the  apjdieant 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  Oncluding  fhnds  Buf&dent  to 
pay  the  non-Federal  share  Of  project  costs)  to 
ensure  proper  planning,  management  and  com* 
pletion  of  t^  pngect  described  in  this  application. 

1.  Win  give  the  awarding  agency,  the  Comptroller 
Genei^  of  the  United  States,  s^  if  approiuiate, 
the  Stote,  through  any  authorised  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  wQl  establish  a  proper  accounting  system  in 
aceordanee  with  generally  accepted  accounting 
Btandards  or  agency  directives. 

S.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presents  the  appearance  of  personal 
er  organisational  conflict  of  interest,  or  personal* 
gain. 

4.  Will  initiate  and  complete  the  work  within  the  7. 
applicable  time  frame  after  receipt  of  approval  of 
t^  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  If  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specifled  in  Appendix  A  of 
CRM’s  Staxuiards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  ^352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 

Title  DC  of  the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  If  1681-1683,  and  1685-1686), 
which  prohibits  discriminaUon  on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  f  794),  which  prohibits  dis¬ 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.IS  6101-6107),  which  prohibits  discrim¬ 
ination  on  the  basis  of  age  ; 


(a)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1^8  (P.L.  92-265),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse;  (f) 
the  Comprehenrive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  ||  623  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  290  dd-S  and  290  ee- 
2),  as  amended,  relating  to  confidentiality  of 
alwhol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  CivU  Righto  Act  of  1968  (42  U.S.C.  I 
8601  et  seq.),  as  amended,  relating  to  non¬ 
discrimination  in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statutc(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statutc(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  a^  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(6  U.S.C.  li  1601-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davi^BMon  ^  (40  U.S.C.  f  I  276a  to  276a- 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
U.S.C.  II 874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreemento. 


Authorized  for  Local  Reproduction 
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10.  Will  comply,  if  applicable,  with  flood  iniiiranee 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special  flood  hasard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  eost  of  Insurable 
eonstruetion  and  acquisition  b  910,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following;  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notiflcation  of  violating 
facilities  pursiiant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  haxaiids  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  Reject  eonsbtency  with 
the  approved  State  management  program 
develop^  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  li  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clev  Air) 
Implementation  Plans  under  Section  176(c)  of  the 

'  Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  I 
7401  et  seq.);  (g)  protection  of  underground  sources 
•f  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the  ' 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Seenk  Rivers  Act 
of  1968  (16  U.S.C.  H  1271  et  seq.)  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  seenk  rivers  qrstem. 


IS.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Hbtoric  Preservation  Act  of  1966,  as  amended  (16 
U.S.C.  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Histo^  Preservation  Act  of 
1974  (16  U3.C.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 

'  protection  ofhumansttbtjects  involved  in  research. 

development,  and  related  activities  supported  by 
thb  award  of  assistance. 

15.  Will  comply  with  the  L^ioratory  Animal  Welfare 
Act  of  1966  (P.L.  89-544,  as  amended,  7  U.S.C. 
2131  at  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
thb  awart  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financbl 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1M4. 

18.  Will  comply  with  all  applicable  requiremenb  of  all 
other  Fedc^  bws,  executive  or^rs,  regubtions 
and  policies  governing  thb  program. 


«KiiiuTuaf  Of  AUTHoaoEO  airrwYws  officuu. 
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CERTIHCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG^EE  WORKPLACE  REQUIREMENTS 

Applicanto  should  rifcr  to  the  regulatkNudtadbalow  to  dctennine  the  certification  to  wrhichdMy  an  raquirad  to  attot  Ap^icants 
should  also  nview  the  inatnictions  for  certification  included  in  theneulatioMbefen  completing  this  fonn.  Sinatun  of  ttiis  form 
provides  for  compliance  «fith  certification  requirements  under  34  CFk  Part  82,  *New  Reatnctions  on  LoblndM^  and  34  CFR  Part  85, 
*Cownment-wide  Debarment  aitd  Suspension  (Nonprocurement)  and  Govenunent-wide  Requirements  tor  Drug<Fme  Woitolace 
(Grants).*  The  certificatiotu  shaU  be  treated  as  a  material  representation  of  fact  upon  which  ralianoe  will  be  (fiacaa  when  the  Department 
of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


L  LOBBYING 


As  required  by  Section  1352,  Title  31  of  the  U.&  Code;  and 
implemented  at  34  CFR  Part  82,  for  persoiu  entering  into  a 
nant  or  cooperative  agreement  over  $1(X),000,  as  defined  at  34 
CTR  Part  82,  Sactioiv  &.105  and  82.110,  the  apfdicant  certifies 
titat: 


(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Conpess,  an  officer  or  empk^toe 
of  Q>ngress,  or  an  employee  of  a  Member  of  Congress  in 
connemon  with  tile  makuig  of  any  Fedenl  grant,  the  entering 
into  of  any  cooperative  agreement  and  the  extension, 
continuanon,  renewal,  amendment,  or  modification  of  any 
Federal  grant  or  cooperative  agreernem; 

(b)  if  any  funds  other  than  Federal  appropriated  funds  have 
bm  paid  or  vrill  be  paid  to  any  person  for  influencing  or 
attempting  to  influeiux  an  offi^  or  emptoyee  of  any  agency,  a 
Mon^  ot  Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  hlraber  of  Congress  in  omneetkm  with  this 
FecMial  grant  or  cooperative  agreement,  the  under^gned  shall 
complete  and  submit  Standard  Form  •  LLL,  "Discloeuie  Form 
to  Report  Lobbying,*  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
cotification  bel^luded  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  amtiacts  imder 
grants  and  cooperative  agreements,  and  subcontracts)  and  tiuit 
all  subredpients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBILITY  MATTERS 

As  required  by  Executive  Order  12549,  Debaiment  mid 
Suqmision,  m  imj^ementad  at  34  dn  Part  S,  for 
prospective  participants  in  primary  covered  transactions,  as 
defined  at  34  CW  Part  85,  Sections  85.105  and  85.110  — 

A.  The  applicant  ceitifias  that  it  and  its  pcinc^wls: 

(a)  Are  not  presently  drtiarred,  suspended,  proposed  for 
debarment,  declared  indigible;  or  voluntarily  excluded  from 
covered  transactions  by  any  F^eral  department  or  agency; 

(b)  Have  not  within  a  three'year  period  preceding  this 
application  been  convicted  of  or  nad  a  crvfl  judgment  rendered 
agidnst  them  for  commission  of  fraud  or  a  oinunal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  perfrmning 
a  public  (Federal,  State,  or  locaO  transaction  or  contract  under 
a  public  transaction;  violation  of  Federal  or  State  antitrust 
statutes  or  commission  of  cmbezzlemeiti,  theft,  forgery, 
bribery,  foMfication  or  destruction  of  records,  making  false 
statements,  or  lecaving  stolen  property; 

(c)  Are  not  presently  indicted  for  or  otherwise  criminally  or 
civilly  char^  by  a  governmental  entito  (Federal,  State,  or 
local)  with  commission  of  any  of  the  offenses  enumerate  in 
paragraph  (l)(b)  of  this  certification;  and 


(d)  Have  not  within  a  tiuee  year  period  pieoediM  this 
application  had  one  or  more  public  transactions  (MeraL  Stat^ 
or  Kxal)  terminated  for  cause  or  default;  and 

B.  When  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  he  or  she  shall  attach  an 
eqilanation  to  this  appUcation. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  die  Dru^rsc  Workplace  Act  of  1968,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
deuied  at  34  CHI  Part  86,  Sections  C.605  and  Kj610- 


A.  The  applicant  certifies  that  it  svill  or  will  coidinue  to 
provide  a  drug-free  workfdace  by: 

(a)  Publishing  a  stateenent  notifying  employees  that  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  is  prohftitod  in  the  grantee's 
workplace  and  specifying  the  actions  diat  will  be  triton  against 
employees  for  violation  m  such  proltibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inibrm  enqilojtoss  about— 


(1)  The  dmigers  of  drug  abuse  in  the  workfdaoe; 

CD  The  grantee's  policy  of  raaintaining  a  drug-free  wori^lace; 

O)  Any  available  drug  counsding,  rehabilitation,  «id 
cnqik^ae  aseistuice  programs;  sari 


(c)  Making  it  a  requiicmeid  diat  aadi  employee  to  be  engaged 
in  the  performance  of  die  grant  be  riven  a  copy  of  the 
statement  required  by  paragra{di  (a); 

(d)  Notifying  the  empk^  in  the  statement  required  by 
pwtagryh  (a)  that,  as  a  condition  of  employment  under  die 
grant,tMemplo3toewill— 

(1)  Abide  by  the  terms  of  die  statement;  and 

(2)  Notify  the  emfdoyer  in  writing  of  his  or  her  conviction  for  a 
violation  of  a  criminal  drug  statute  occurring  in  the  workplace 
no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency,  in  uniting,  withfri  10  calendar  days 
after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  actw  notice  of  surii 
conviction.  Empk^erstrfconvKted  employees  must  provide 
notice;  including  position  tide;  to:  DbefeM;  Oants  and 
Contracts  Service,  U5.  Departonent  of  Education,  400 
Maryland  Avenue,*  S.W.  (Room  3124,  GSA  Re^onal  Office 


Federal  Register  /  Vol.  60,  No.  107  /  Monday,  June  5,  1995  /  Notices 


29743 


Buikling No. 3), Wariiii^ton, DC 20202-4571.  NotkcdiaU 
include  the  identification  numbots)  of  Mch  affacted  grant; 


(f)  Taking  one  of  the  following  actions,  within  30  calendar  daya 
of  leoaivutg  notice  under  subparagiap^  (d)CZ},  with  respect  to 
any  empk^we  who  is  so  conviclei^ 


(1)  Taking  appropriate  personndl  actfon  against  such  an 
employee,  up  to  and  inuuding  termination,  consistent  with  the 
leqidreanents  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 


I  purposes  by  I 
enforcement,  or  other  appropriate  agency; 


(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
mug-free  wo^laoe  through  imrdementation  of  paragraphs 
(a)^),  (c),  (d)7(e),  and  (fi. 


B.  The  grantee  nuy  insert  in  the  space  provided  bdow  the 
site(s)  for  the  perfoiraumoe  of  work  done  in  coruiection  with  the 
specific  grant: 

Place  of  Perforrttmce  (Street  address,  dty,  county,  state; 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  requirad  by  the  Drug-Free  Workplace  Act  of  1966,  and 
impietnented  m34  CFRTart  85,  Simsrt  F,  for  nant^  as 
denned  at  34  CFR  Part  85,  Sectfons  tSMS  and  85  AlO  — 

A.  As  a  condition  of  die  gran^  I  certify  that  I  wiQ  not  engage  in 
die  unlawful  Bunufocture;  distribution,  dispensing, 
possession,  or  use  of  a  cordroUed  sifostance  in  a  inducting  any 
activity  with  the  grard;  and 

R  If  convicted  of  a  criminal  drug  ofiense  resulting  from  a 
violation  occurring  during  the  coMuct  of  any  grant  activity,  1 
efUl  report  the  convictiory  in  writing,  within  10  calendar  days 
of  the  conviction,  to:  Director,  Grants  and  Gxitracts  Service 
USi  Dmaitment  of  Education,  400  Maryland  Avenue,  S.W. 
(Roomll24,  GSA  Regtonal  Office  Buikiing  No.  3), 
Washington,  DC  202&-4571.  Notice  shalnridude  die 
idendficadon  numbeKs)  of  eadi  afiected  grant. 


Chock  O  if  there  are  w(M-k(:riaces  on  file  that  arc  not  identified 
here. 


As  the  duly  authorized  representative  of  the  appbcawt,  I  hereby  certify  that  die  applkant  will  coofiply  wdh  the  above  certifications. 


NAME  OF  APPLICANT 

PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 

nUhnrED  NAME  ANDTTTlf  OF  AimiORlZED  REPRE^NTAIIVE 

BIGNATURE  DATE 


ED  60^3 
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Certification  Regarding  Debarment,  Su^ension,  Ineligibility  and 
Voluntaiy  Exclusion  —  Lower  Tier  Covered  Transactions 

This  certification  is  required  by  the  Department  of  Education  regulations  inmlementine  Executive  Order 
12549,  Drttarment  ana  Suspmsion,  34  CFR  Part  85,  for  aU  lower  tier  transactions  meeting  foe  threshold 
and  tier  requirements  stated  at  Section  85.110. 

Instructions  for  Cettificafton 


1.  ^  signing  and  nibmittinc  this  propoaL  the 
piDsperave  lotver  tier  partiapant  is  providing  foe 
certification  set  out  below. 

2.  The  certification  fai  this  clause  is  a  material 
represenution  of  fact  upon  which  idianoe  vras  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  participant 
knowingly  retKlerea  an  erroneous  oertificafion,  in 
addition  to  other  remedies  available  to  the  Fadeial 
Covenunent,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  including  tu^iension  and/or  dfoarment. 

3.  The  prospective  lower  tier  participant  foall  provide 
immeaiate  written  notice  to  the  person  to  whiu  this 
proposal  is  submitted  if  at  any  tune  the  prospective 
sower  tier  participant  learns  that  its  certification  was 
erroneous  when  submitted  or  has  become  erroneous 

reason  of  changed  drcumstances. 

4.  The  terms  'covered  transaction,'  'debarred,' 
'suspended  J  'ineligible,'  lower  tier  covered 
transaction,  "partiapant'  "person,'  'prirrury  covered 
transaction,' ’principal,'  proposal* Md  "voluntarily 
excluded,"  as  used  in  this  dause,  have  the  meanings 
set  out  in  the  Defiiutiotu  and  Coverage  sectiorw  of 
rules  im^ementing  Executive  Order  12549.  You  rruy 
contact  the  person  to  which  this  proposal  is  submittra 
for  assistance  in  obtaining  a  copy  ofthoae  regulatiotu. 

5.  The  prospective  lower  tier  partidpant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shall  not 
knowringly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  debencd, 
suroended,dedared  ineligible  or  vohintartiy 
excluded  fim  partidpation  in  this  covered 
transactiorL  unless  authorized  by  tiie  department  or 
agency  with  whid)  tills  transaction  origmated. 


6.  Thei 
ngreesi 
indudel 

Debarment,  Susperukm  Indigibility,  and  Voluntary 
Exdusion-iziwer  Tier  Covered  Transactions," 
without  modification,  in  all  lower  tier  covered 
transactions  and  fai  all  aolidtations  for  losvcr  tier 
covered  transactions. 

7.  A  paitidp^  in  a  covered  transaction  may  rely 
upon  a  certincation  of  a  prospective  partidpant  in  a 
lower  tier  covered  transaction  that  it  IS  not 
debarred,  suspended,  indMble,  or  voluntarily 
excluded  from  the  ooveredrtranttction,  unless  it 
knows  that  the  certification  is  erroneous.  A 
partidpant  may  dedde  the  method  and  frequency 
by  whiA  it  determines  tiie  dig^Ulity  of  its 
prindpals.  Eadiparticfoanttnay,biitisiiot 
lequired  to,  check  the  Nonprocurensent  List. 

8.  Nothing  contained  in  tiie  foregoing  shaO  be 
construed  to  require  establishment  of  a  system  of 
records  in  order  to  render  in  good  frith  the 
certification  required  by  this  dause.  The  knowledge 
and  information  of  a  partidpant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Excqrt  for  transactions  authorized  under 
paragraph  5  of  these  instnictions,  if  a  partidpaitt  in 
a  covered  tranaaction  knowingly  enters  into  a  lower 
tier  covered  transaction  nrtth  a  person  who  is 
suspended,  debarred,  indigible,  or  voluntarily 
cxduded  from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  availaMe  to  the  Federal 
Government,  tiie  departmertt  or  agency  with  whidt 
tiiis  tranaaction  originalad  may  piusue  available 
remedies,  induding  suspension  md/or  debarment. 


Ccrtificatioii 

(1)  The  protective  lower  tierpartidpant  certifies,  by  submiaston  of  this  proposal  ftatndfoer  it  norib 
prindpals  are  presentiy  debarred,  suspended,  proposed  Im’ debarment,  aedaiMindteibie,  or 
vtduifoirily  ttduded  from  partic^tion  in  this  transaction  by  any  Fed^  d^wtetentw  agen^> 

(2)  Where  the  prospective  lower  tier  participant  is  unable  to  certify  to  ai^  of  the  statements  in  fois 
certification,  such  prospective  partidpant  shall  attach  an  eaylaination  to  this  proposd. 


ED  SemOH  9/90  (Repbees  CCSO09  (REV.  12/88),  which  b  obsolete) 


1 
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DISCLOSURE  OF  LOBBYING  ACTIVmES 

Complete  this  fonn  to  dhdotc  lobbying  ectMtict  pursuent  to  31  13S2 

(See  leveise  for  public  burden  disclosure^ 


1.  Type  of  Federil  Actioai 

□  a.  contract 
b.  graru 

c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  msurartce 


4.  Name  and  Address  of  leporting  Entity: 
□  Prime  □  Subawaide 


1.  Status  of  Federal  ActioM 


□  a.  bid^offer/application 
b.  Mtiai  tfwaid 
c  post-award 


□  Subawaidee 

Tier  .if  known: 


S.  leportType 

□  a.  Mdal  filing 
b.  material  dunge 

For  Material  Change  Only; 
year  „  quarter 

date  of  last  report 


S.  If  teporting  Entity  fas  Na  Sis Subamrardee.Mer  Name 
and  Address  of  Prime 


ConereMional  District  if  known: 


S.  federal  Oepartmcnt/Agcncy; 


■  Conzressionai  District  if  known: 


7.  Federal  Program  Nama/Ocscription: 


t.  Federal  Action  Number,  if  known: 


CFOA  Number,  if  applicable: 


Award  Amount  if  known 
$ 


10.  a.  Name  and  Address  of  Lobbying  Entity 

(if  irtdividual,  la$t  name,  fint  name.  M/h 

b.  Individuals  Performing  Services  (including  addreis  d 
different  from  No.  lOu 

Oast  name,  fnt  name.  MIk 

11.  Amount  of  Payment  (check  all  that  apply): 

S  □  actual  □  olanrted 

IX  Type  of  Payment  (checE  all  that  apply): 

□  a.  retainer 

□  b.  one-time  fee 

IX  Fctrm  of  Payment  (check  all  that  apply): 

□  a.  cash 

□  b.  ir^Uiui:  soedfv:  ruture 

value 

□  c  commission 

□  d.  contingent  fee 

□  c.  defend  ' 

□  f.  othen  soedfv: 

1A  Srief  Description  of  Services  Performed  or  to  be  Performed  and  Oalefs)  of  Service,  Induding  offkcrfs),  empleyeeis). 

•r  Memberis)  contacted,  for  Payment  Indicated  in  item  11: 

iMtLttk  r— rtwi»tti>»  BkwUti  SF.LLL.A.  If  — cnwtfy)  > 

IX  CotuinuatkMi  Sheetis)  SF«U1*A  anached:  □  Ves 

□  No 

IS.  UfanBUioB  nqMUWtSiwitb  Wb  fam  b  aathMWid  by  tUc  31  U.S.C. 

1352.  Tbb  tficlaurt  aflabbyiac  KtlvUiei  b  a  Bateiial  icpctMalalioa 

SicnatuTR 

aT  (ad  apoa  wUcb  nBaace  was  plaead  ^  tbc  tier  above  wbcB  Ibb 

31  tJ.S.C43S2.  Tbb  lafanBalioa  win  be  reported  la  Ibc  Ceii«rcH  icBi- 
aaaaaliy  aad  wD  be  avatiabb  far  pobfic  iaapectioa.  Aay  parMta'wbo  faBa  la 
flk  tba  required  iHiflnaarr  abaO  be  lubjact  la  a  dvO  pe^y  af  aol  Um  lhaa 
$10,000  aad  aol  ware  Ibaa  $100,000  for  each  nch  raUure. 

TbUf 

ftdenllhcOidy: .  <  > 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-Ui,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

IMs  dbdosurc  foim  than  be  completed  by  the  leporting  entity,  wdiether  lubewirdee  or  prime  Federal  recipient,  at  the 
initiation  or  reedpt  of  a  cowed  Federal  action,  or  a  material  change  to  a  previous  fHing,  pursuant  to  title  31  U3.C 
section  1352.  The  IWng  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influencing  or  attempting  to  influertce  an  officer  or  e^oyec  of  any  agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Merrtber  of  Congress  fo  connection  with  a  covered  Federal  action.  Use  the 
SF>Lli>A  Continuation  Sheet  for  additional  information  if  the  space  on  the  form  is  inadequate.  Complete  all  itents  that 
apply  for  both  the  initial  ffUng  and  material  change  report  Refer  to  the  implerrtenting  guides  pubiishM  by  the  Office  of 
Man^ement  artd  Budget  for  additionai  foformaDon.  ,  . 

1.  Identify  the  type  of  covered  Federal  action  for  which  iobbyirtg  activity  is  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  followup  report  caused  by  a  material  change  to  the 
infonrtation  pr^ously  reported,  enter  the  year  and  quarter  in  which  the  chmge  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity,  include  Congressional  District,  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be, -a  prime 
or  subaward  recipient.  I^ntify  the  tier  of  the  subawardee,  e.g.,  the  first  subawardee  of  the  ^me  is  the  1st  tier. 
Subawards  ittdude  but  are  iK>t  limited  to  subcontracts,  subgrants  aitd  contract  awards  urtder  grants. 

5.  •  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  rtame,  address,  dty,  state  and 

zip  code  of  the  prime  Federal  redpient  ittdude  Congressional  District,  if  krtown. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitntent.  Irtdude  at  least  otte  organizational 
level  below  agency  rtartte,  if  knovm.  For  example.  Department  of  Transportation,  United  States  Coast  Cu^. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (Hem  1).  H  krK>wn,  enter  the  full 
Catalog  of  Federal  Domestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreements,  Imtis,  atfo  ban 
commitments. 

fl.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  hern  1  <e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  aimouncement  number;  the  contract 
grant  or  loan  award  number;  the  application/proposai  control  number  assigned  by  tfte  Federal  agency).  Include 
prefixes,  e.g.,  '‘RFP-DE-9(H)01.'' 

9.  For  a  covered  Federal  action  where  there- has  been  an  award  or  loan  cormnitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  oommitnoent  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  iobbyirtg  entity  engaged  by  the  reporting  entity 

identified  in  Hern  4  to  influence  tlw  covered  Federal  action. 

(b)Enter  the  full  names  of  the  htdividuaKs)  perforrrting  services,  artd  irtdude  full  address  if  different  horn  10  (a). 

Enter  Last  Name,  First  Nante,  artd  Middle  lititial  (Ml). 

11.  Enter  the  airtount  of  compensation  paid  or  reasortably  expected  to  be  paid  by  the  reporting  entity  (Hem  4)  to  the 
lobbying  entity  (item  10).  Irtdicate  whether  the  payment  has  been  rrtade  (actu^  or  will  be  rrtade  (planrted).  Check 
all  boxes  that  apply.  If  this  is  a  nuterial  dtartge  report  enter  the  cumulative  amount  of  payrrtent  rrtade  or  planned 
to  be  ntade. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payrrtertt  is  made  through  an  irt^dnd  corttribution, 
specify  the  nature  artd  value  of  the  irv4irtd  payment. 

13.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  other,  spedfy  rtature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  perfomted,  or  will  be  expected  to 
perform,  and  the  date(s)  of  arty  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  omd^s)  or  employee(s)  contacted  or  the  ofrcerfs), 
employee(s),  or  Member(s)  of  Congress  that  were  contacted. 

15.  Check  whdther  or  not  a  SF*LLL«A  CorttitHiation  SheeKs)  is  attached. 

16.  The  certifying  official  shall  sign  artd  date  the  form,  print  Msflier  name,  tide,  artd  teiephorte  number. 


M>lic  reporting  burden  for  tfut  collection  of  infomution  is  estimated  to  avenge  30  mintues  per  response,  inciwfirig  tiirte  for  reviewing 
kistructioits,  searching  existing  data  sources,  gathering  artd  maintainirtg  the  data  rteeded.  artd  completiitg  artd  reviewittg  the  collection  of 
kdonnation.  Send  comments  regarding  the  burden  estimate  or  arty  other  aspect  of  this  collection  of  infonnation,  kKludirtg  suggestions 
for  reducing  this  burden,  to  the  Office  of  Managerrtent  artd  Budget  Paperw^  Reduction  Project  (0346-0046),  Washington,  O.C  20S03. 
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INFORMATION  AND  ASSISTANCE 

CFR  PARTS  AFFECTED  DURING  JUNE 

Federal  Register 

Index,  Ending  aids  &  general  information 

Public  inspection  announcement  line 

Corrections  to  published  documents 

Document  draEing  information 

Machine  readable  documents 

202-623-6227 

523-6215 

523-6237 

523-3187 

523-4534 

Code  of  Federal  Regulations 

Index,  Ending  aids  &  general  information 

Printing  schedules 

523-6227 

523-3419 

Laws 

Public  Laws  Update  Service  (munbers,  dates,  etc.) 
Additional  information 

523-6641 

523-6230 

Presidential  Documents 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

135 . 

. 28765 

Proclamations: 

234 . 

PQfita 

.28509 

16  CFR 

Proposed  Rules: 

409 . 

6806 . 

Admlrtlstrative  Orders: 
Presideotial  Determination; 

. 28554 

No.  95-21  of  May  16. 

..28699 

1307 . 

. 29518 

1995 . 

No.  95-22  of  May  19, 
1995 . 

..29463 

17  CFR 

200 . 

. 28717 

5  CFR 

240 . 

. 28717 

Executive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-6230 

The  United  States  Government  Manual 

General  information  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-4534 

Guide  to  Record  Retention  Requirements  523-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6841 

TDD  for  the  hearing  impaired  523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law 

numbers.  Federal  Register  Ending  aids,  and  list  of 

documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register’s 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  Bled  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  USTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  numter  is:  301-713-6905 
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2850&-28700 . 1 

28701-29462 . 2 

29463-29748 . 5 


890 . .28511 

7  CFR 

Ch.  VI . .28511 

620 . .28511 

945 . .29724 

953 . .28701 

981 . .28520 

1007 . 29436 

1093  . 29436 

1094  . 29436 

1096 . 29436 

1099 . 29465 

1108 . 29436 

1468 . 28522 

Proposed  Rules: 

984 . 28744 

1126 . 28745 

1280 . 28747 

8  CFR 

3 . 29467,  29469 

9  CFR 

Proposed  Rules: 

3 . 28834 

201 . 29506 

308 . 28547 

310 . 28547 

318 . 28547 

320 . 28547 

325  . 28547 

326  . 28547 

327  . 28547 

381 . 28547 

10  CFR 

440 . 29469 

14  CFR 

39  . 28524,  28525,  28527, 

28529,  28702,  28715 

71 . 28531,28716 

97 . 28531,28532 

Proposed  Rules: 

25 . 28547,  28550 

39  . 28761,28763,29511, 

29513 

71 . 28551,28764 

73 . 28552 


19  CFR 

Proposed  Rules: 


10 . 29520 

12  . 29520 

102 . 29520 

134 . 29520 

177 . 29520 

20  CFR 

320 . 28534 

Proposed  Rules: 

404 . 28767 

410 . 28767 

21  CFR 

558 . 29481,  29482,  29483 

1308 . 28718 

Proposed  Rules: 

182 . 28555 

186 . 28565 

26  CFR 

301 . 28719 

30  CFR 
Proposed  Rules: 

Ch.  VII . 29521 

926 . 29521 

31  CFR 

0 . 28535 

33  CFR 

164 . .-2aB84 

36  CFR 
Proposed  Rules: 

13  . 29523,  29532 

40  CFR 

52 . 28720,  28726,  28729, 

29484 

63 . 29484 

271 . 28539 

Proposed  Rules: 

52 . 28557,  28772,  28773 

41  CFR 
Proposed  Rules: 

201-9 . 28560 
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42CFR 

Proposed  Rules: 

412 . 

. 29202 

413 . 

. 29202 

424 . 

. 29202 

4AS . 

. 29202 

489 . 

. 29202 

43CFR 

Public  Land  Order 
7143 . 

. 28540 

7144 . 

. 28541 

7ias . 

. 28541 

7146 . 

. 28731 

Proposed  Rules: 

11 . 

. 28773 

426 . 

. 29532 

427 . 

. 29532 

44CFR 

64 . 

. 28732 

45CFR 

1357 . 

. 28735 

47CFR 

43 . 29485 


61 . 

Rd . 

. 29488 

. 29489 

65 . 

. 28542 

73 . 

. 29491 

74 . 

. 28546 

Proposed  Rules: 
0 . 

. 29535 

61 . 

. 28774 

64 . 

. 28774 

76 . 

. 29533 

80 . 

.28775,  29535 

48CFR 


202  . 29491 

203  . 29491 

206  . .29491 

207  . 29491 

209 . 29491 

215 . .29491 

217 . 29491 

219 . 29491 

225  . .29491 

226  . .29491 

228 . 29491 

231  . 29491 

232  . 29491  • 

235 . .29491 

237 . 29491 

242 . .29491 

244  . .29491 

245  . 29491 

247 . 29491 


249 . 29491 

251  . 29491 

252  . 29491 

253  . 29491 

933 . 28737 

970 . 28737 

1831 . . ; _ 29504 

1852 _ 29504 

49CFR 
Proposed  Rules: 

571 . 28561 

50CFR 

227 . 28741 

672 . 29505 

Proposed  Rules: 

17 . ; . 29537 

285 . 28776 

630 . 29543 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weel^.  It  is  arranged  In  the  order  of  CFR  titles,  stock 
nunnbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittarx:e  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


TWe 

Stock  Number 

Price 

Revision  Date 

1. 2  (2  Reserved) . 

..  (869-026-00001-8)  ... 

...  $5.00 

Jon.  1, 1995 

3  (1994  Compilation 
and  Ports  100  and 
101) . . . 

...  (869-026-0000^)  ... 

....  40.00 

»Jan.  1,  1995 

4 . 

...  (869-026-00003-4)  ... 

....  550 

Jon.  1, 1995 

5  Parts: 

1-699  . 

...  (869-026-00004-2)  .. 

....  23.00 

Jon.  1, 1995 

700-1199  . 

...  (869-026-00005-1)  .. 

....  2000 

Jan.  1, 1995 

Jan.  1, 1995 

1200-End,  6  (6 
Reserved) . 

...  (869-026-00006-9)  .. 

....  23.00 

7  Parts: 

0-26  . 

...  (8604)26-00007-7)  .. 

....  21.00 

Jon.  1,  1995 

27-45  . 

...  (869-026-00008-5)  .. 

....  14.00 

Jan.  1, 1995 

46-51  . 

...  (869-026-00000-3)  .. 

.„.  21.00 

Jon.  1. 1995 

52  . 

...  (869-026-00010-7)  .. 

....  30.00 

Jan.  1, 1995 

53-209  . 

...  (869-026-00011-5)  .. 

....  25.00 

Jon.  1, 1995 

210-299  . 

...(869-026-00012-3)  .. 

....  34.00 

Jan.  1, 1995 

300-399  . 

...  (8604)26-00013-1)  .. 

....  16.00 

Jan.  1, 1995 

400-699  . 

...  (869-026-00014-0)  .. 

....  21.00 

Jon.  1,  1995 

700-899  . 

...  (869-026-00015-8)  .. 

....  23.00 

Jan.  1,  1995 

900^ . . 

...  (869-026-00016-6)  .. 

....  32.00 

Jan.  1,  1995 

1000-1059  . 

...  (869-026-00017-4)  .. 

....  23.00 

Jon.  1,  1995 

1060-1119  . 

...  (869-0264)0018-2)  .. 

....  1550 

Jon.  1,  1995 

1120-1199  . 

...  (869-026-00019-1) .. 

....  1250 

Jan.  1, 1995 

1200-1499  . 

...  (869-026-00020-4) .. 

....  32.00 

Jan.  1, 1995 

1500-1899  . 

...  (8694)26-00021-2) .. 

....  3550 

Jan.  1, 1995 

1900-1939  . 

...  (8694)264)0022-1)  .. 

....  16.00 

Jan.  1. 1995 

1940-1949  . 

...  (8694)26-00023-9)  .. 

....  30.00 

Jon.  1, 1995 

1950-1999  . 

...  (8694)26-00024-7)  .. 

....  4050 

Jon.  1, 1995 

2000-End . 

...  (869-026-00025-5)  .. 

....  14.00 

Jan.  1, 1995 

t . ;.. 

...  (8694)26-00026-3)  .. 

.  23.00 

Jan.  1, 1995 

9  Parts: 

1-199  . 

...  (869-026-00027-1)  .. 

.  30.00 

Jan.  1, 1995 

200-End  . 

....  (869-026-00028-0)  .. 

.  23.00 

Jan.  1, 1995 

10  Parts: 

0-50  . 

...(8694)26-00029-8)  . 

.  30.00 

Jon.  1, 1995 

51-199  . 

...  (869-026-00030-1) . 

.  23.00 

Jan.  1, 1995 

200-399  . 

...  (869-026-00031-0) . 

.  15.00 

4Jan.  1, 1993 

400-499  . 

...  (869-026-000324)  . 

.  21.00 

Jan.  1, 1995 

500-End  . 

...  (869-0264)0033-6)  . 

39.00 

Jon.  1, 1995 

11  . 

...  (8694)26-00034-4)  . 

14.00 

Jon.  1.  1995 

12  Parts: 

1-199  . 

...  (869-026-00035-2) . 

.  12.00 

Jan.  1, 1995 

200-219  . 

...(869-026-00036-1) . 

.  16.00 

Jan.  1, 1995 

220-299  . 

...  (869-026-00037-9)  . 

.  28.00 

Jon.  1, 1995 

300-499  . 

...  (869-026-00038-7) . 

.  23.00 

Jan.  1. 1995 

500-699  . 

...  (869-026-00039-5) . 

.  19.00 

Jan.  1, 1995 

600-End  . 

...  (8694)264)0040-9)  . 

.  35.00 

Jan.  1. 1995 

13 . 

...(869-026-00041-7) . 

.  32.00 

Jon.  1, 1995 

THI*  Stock  Numbor  Price  Revision  Dele 

14Pwts: 

1-59  . (869-025-00042-5) .  33.00  Jon.  1,  1995 

60-139 . (869-026-00043-3) .  27.00  Jon.  1, 1995 

140-199 . (869-026-00044-1) .  13.00  Jon.  1,  1995 

200-1199  . (869-026-00045-0) .  23D0  Jon.  1,  1995 

1200-€nd . (869-026-00046-8) .  16.00  Jon.  1, 1995 

15  Parts: 

0-299  . (869-026-00047-6) .  15.00  Jon.  1, 1995 

300-799  . (869-026-00048-4) .  26.00  Jon.  1, 1995 

800-End  . (869-026-00049-2) .  21.00  Jon.  1, 1995 

16  Parts: 

0-149  . (869-026-00050-6) .  7.00  Jon.  1,  1995 

150-999  . (869-026-0005M) .  19.00  Jon.  1, 1995 

1000-End . (869-026-00052-2) .  25.00  Jon.  1, 1995 

17  Parts: 

1-199  . (869-022-00054-3) .  20.00  Apr.  1,  1994 

200-239  . (869-022-00055-1) ......  23.00  Apr.  1, 1994 

240-End  . (869-022-00056-0) .  30.00  Apr.  1, 1994 

18  Parts: 

1-149  . . . (869-026-00057-3) .  16.00  Apr.  1, 1995 

150-279  . (869-026-00058-1) .  13.00  Apr.  1,  1995 

280-399  . (869-022-00059-4) .  13.00  Apr.  1,  1994 

400-End  . (869-022-00060-8) .  11.00  Apr.  1, 1994 

19  Parts: 

1-199  . (869-022-00061-6) .  39.00  Apr.  1,  1994 

200-End  . (869-026-00063-8) .  12.00  Apr.  1, 1995 

20  Parts: 

1-399  . (869-026-00064-6) .  20.00  Apr.  1,  1995 

400-499  . (869-022-00064-1) .  34.00  Apr.  1,  1994 

•500-End . (869-026-00066-2) .  3400  Apr.  1, 1995 

21  Parts: 

1-99  . (869-022-00066-7) ......  16.00  Apr.  1,  1994 

100-169  . (869-022^)0067-5) _  21.00  Apr.  1,  1994 

170-199  . (869-026-00068-7) .  22.00  Apr.  1,  1995 

200-299  . (869-022-00069-1) .  7.00  Apr.  1,  1994 

300-499  . (869-022-00070-5) .  3600  Apr.  1,  1994 

500-599  . (869-022-00071-3) .  16.00  Apr.  1,  1994 

600-799  . (869-022-00072-1) .  800  Apr.  1,  1994 

800-1299  . (869-022-00073-0) .  2200  Apr.  1,  1994 

•1300-End  . (869-026-00075-1) .  1300  Apr.  1,  1995 

22  Psfts* 

1- 299  . . . (869-022-00075-6) .  32.00  Apr.  1, 1994 

SOO-End  . (869-022-00076-4) .  23.00  Apr.  1,  1994 

23  . (869-022-00077-2)  ......  21.00  Apr.  1,  1994 

24  Parts: 

0-199  . (869-022-00078-1) ......  36.00  Apr.  1,  1994 

200-499  . . (869-022-00079-9) .  38.00  Apr.  1,  1994 

500-699  . (869-022-00080-2) ......  2000  Apr.  1,  1994 

700-1699  . (869-022-00081-1) ......  39.00  Apr.  1,  1994 

1700-End . (869-02200082-9) .  17.00  Apr.  1,  1994 

25  . (869-022-00083-7) ......  32.00  Apr.  1. 1994 

26  Parts: 

§§  1.0-1-160  . (869-022-00084-5) .  20.00  Apr.  1,  1994 

§§  1.61-1.169  . (869-022-00085-3) . .  33.00  Apr.  1,  1994 

§§  1.170-1.300  . (869-022-00086-1) .  24.00  Apr.  1. 1994 

§§1.301-1.400  . (869-022-00087-0) ......  17.00  Apr.  1,  1994 

§§  1601-1640  . (869-022-00088-8) ......  30.00  Apr.  1, 1994 

§§1641-1.500  . (869-022-00089-6)  ......  22.00  Apr.  1,  1994 

§§  1.501-1.640  . (869-022-0009(K»  ......  21.00  Apr.  1,  1994 

§§  1.641-1.850  . (869-022-00091-8) ......  24.00  Apr.  1, 1994 

§§  1.851-1.907  . (869-022-00092-6) ......  26.00  Apr.  1,  1994 

§§  1.908-1.1(W) . (869-022-00093-4) _  2700  Apr.  1, 1994 

§§1.1001-1.1400  . >..(869-022-00094-2) ......  24.00  Apr.  1,  1994 

§§1.1401-€nd  . (869-022-00095-1) .  32.00  Apr.  1,  1994 

2- 29  . (869-022-00096-9) .  2400  Apr.  1.  1994 

30-39  . (869-022-00097-7) .  18.00  Apr.  1, 1994 

40-49  . (869-022-00098-4) _  14.00  Apr.  1,  1994 

50-299 . (869-022-00099-3) _  14.00  Apr.  1,  1994 

300-499  . (869-022-00100-1) .  24.00  Apr.  1,  1994 

500-599  . (869-026-00104-9) ......  6.00  <Apr.  1,  1990 


iv 
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Title 

Stock  Number 

Price 

Revision  Date 

600-End  . 

(869-022-00102-7)  . 

8.00 

Apr.  1,  1994 

27  Parts: 

1-199  . 

(869-022-00103-5) . 

36.00 

Apr.  1,  1994 

200-End  . 

(869-026-00107-3) . 

13.00 

•Apr.  1,  1994 

28  Parts: . 

1-42  . 

(869-022-00105-1) . 

27.00 

July  1,  1994 

43-end . 

(869-022-00106-0)  . 

21.00 

July  1,  1994 

29  Parts: 

0-99  . 

(869-022-00107-8)  . 

21.00 

July  1,  1994 

100-499  . 

(869-022-00108-6) . 

9.50 

July  1,  1994 

500-899  . 

(869-022-00109-4) . 

35.00 

July  1,  1994 

900-1899  . 

(869-022-00110-8) . 

17.00 

July  1,  1994 

1900-1910  (§§  1901.1  to 
1910.999) . 

,(869-022-00111-6) . 

33.00 

July  1,  1994 

1910  (§§1910.1000  to 
end) . 

.(869-022-00112-4)  . 

21.00 

July  1,  1994 

1911-1925  . 

.(869-022-00113-2) . 

26.00 

July  1,  1994 

1926  . . . 

.(869-022-00114-1) . 

33.00 

July  1, 1994 

1927-End . 

.(869-022-00115-9)  . 

36.00 

July  1, 1994 

30  Parts: 

1-199  . 

.(869-022-00116-7) . 

27.00 

July  1,  1994 

200-699  . 

.(869-022-00117-5) . 

19.00 

July  1,  1994 

700-End  . 

.(869-022-00118-3) . 

27.00 

July  1,  1994 

31  Parts: 

0-199  . 

.(869-022-00119-1) . 

18.00 

July  1,  1994 

200-End  . 

.  (869-022-00120-5) . 

30.00 

July  1,  1994 

32  Parts: 

1-39,  Vol.  1 . 

.  15.00 

2July  1,  1984 

1-39,  Vol.  II . 

.  19.00 

2July  1, 1984 

1-39,  Vol.  Ill . 

.  18.00 

2July  1,  1984 

1-190  . 

(869-022-00121-3)  . 

31.00 

July  1,  1994 

191-399  . 

(869-022-00122-1) . 

36.00 

July  1,  1994 

400-629  . 

(869-022-00123-0) . 

26.00 

July  1,  1994 

630-699  . 

(869-022-00124-8) . 

14.00 

•July  1, 1991 

700-799  . 

(869-022-00125-6) . 

21.00 

July  1,  1994 

800-End  . . . 

(869-022-00126-4) . 

.  22.00 

July  1,  1994 

33  Parts: 

1-124  . 

..  (869-022-00127-2) . 

.  20.00 

July  1, 1994 

125-199  . . . 

..  (869-022-00128-1) . 

.  26.00 

July  1, 1994 

sm-fnd  _ 

.  <8694)22-00129^  ..... 

.  24.00 

July  1.  1994 

34  Parts: 

1-299  . 

..  (869-022-00130-2) . 

.  28.00 

July  1,  1994 

300-399  . 

..  (869-<Q24)0131-1) . 

.  21.00 

Ji4y  1,  1994 

400-End  . 

..  (8694)22-00132-9) . 

.  40.00 

July  1,  1994 

35 . 

..  (869-022-00133-7) . 

.  12.00 

July  1,  1994 

36  Parts: 

1-199  . 

..(869022-00134-5) . 

.  15.00 

July  1,  1994 

200-End  . 

..  (8690224)0136-3) ..... 

.  37.00 

July  1,  1994 

37 . 

..  (869-022-00136-1) . 

.  20.00 

July  1,  1994 

38  Parts: 

0-17 . 

..  (869-022-00137-0) ..... 

.  30.00 

July  1.  1994 

18-End  . 

..(869-0224)0138-8) . 

.  29.00 

July  1, 1994 

39 . 

..  (8694)22-00139-6) . 

.  16.00 

July  1,  1994 

40  Parts: 

1-51  . 

...  (869-022-0014(H)) . 

.  39.00 

July  1, 1994 

52  . 

...(869-022-00141-8) . 

..  y?joo 

July  1, 1994 

53-59  . 

...  (8694)22-00142-6) . 

..  11.00 

July  1,  1994 

60  . 

...(869-0224)0143-4)  . 

..  36.00 

July  1, 1994 

61-80  . 

...  (869022-00144-2) . 

..  41.00 

July  1, 1994 

81-85  . 

...  (8694)22-00145-1) ...., 

..  23.00 

July  1, 1994 

86-99  . 

...  (869-02200146^ . 

..  41.00 

July  1, 1994 

100-149  . 

...  (869-022-00147-7) .... 

..  39.00 

July  1,  1994 

150-189 . . . 

...  (869-022-00148-5) . 

..  24.00 

July  1,  1994 

190-259  . 

...  (8694)22-00149-3) .... 

..  18.00 

July  1, 1994 

260-299  . 

...  (869-02200150-7) .... 

..  36.00 

July  1, 1994 

300-399 . 

...  (8694)22-00151-5) .... 

..  18.00 

July  1, 1994 

4m^4 

...  (86941224)0152-3) .... 

..  27.00 

July  1, 1994 

425-699  .  . 

...  (869-022-00153-1) .... 

..  30.00 

July  1, 1994 

700-789  . 

...(869-0224)0154-0) .... 

..  28.00 

July  1,  1994 

Title  Stock  Number  Price  Revision  Date 

790-End  . (869-022-00155-8) .  27.00  July  1,  1994 

41  Chapters: 

1. 1- 1  to  1-10 . 13.00  3  July  1. 1984 

1.1- 11  to  AppencSx,  2  (2  Reserved) .  13.00  ^ juiy  1954 

3-6 .  14.00  sjuly  1,  1984 

7  .  6.00  3July  1,  1984 

8  . 4.50  sjuly  1,  1984 

9  .  13.00  3ju|y  1,  1984 

10-17  .  9.50  JJuly  1,  1984 

18,  Vol.  I,  Parts  1-5  .  13.00  ^  juiy  1,  1984 

18,  Vol.  II,  Ports  6-19 .  13.00  ^  July  1,  1984 

18,  Vol.  Ill,  Ports  20-52  .  13.00  ’  July  1, 1984 

19- 100  .  13.00  3juiy  1,  1984 

1-100  . (869-022-00156-6) .  9.50  July  1,  1994 

101  . (869-022-00157-4) .  29.00  July  1,  1994 

*102-200  . (869-022-00158-2) .  15.00  July  1,  1994 

201-End  . (869-022-00159-1) .  13.00  July  1,  1994 

42  Parts: 

1-399  . (869-022-00160-4) .  24.00  Oct.  1,  1994 

400-429  . (869-022-00161-2) .  26.00  Oct.  1,  1994 

430-End  . (869-022-00162-1) .  36.00  Oct.  1,  1994 

43  Parts: 

1-999.. . (869-(22-00163-9) .  23.00  Oct.  1,  1994 

1000-3999  . (869-022-00164-7) .  31.00  Oct.  1,  1994 

4000-End . (869-022-00165-5) .  14.00  Oct.  1,  1994 

44  . (869-022-00166-3) .  27.00  Oct.  1,  1994 

45  Parts: 

1-199  . (869-022-00167-1) .  22.00  Oct.  1,  1994 

20(V499  . (869-022-00168-0) .  15.00  Oct.  1,  1994 

500-1199  . (869-022-00169-8) .  32.00  Oct.  1, 1994 

1200-End . (869-022-00170-1) .  26.00  Oct.  1,  1994 

MO*!?.. . (869-022-00171-0) .  20.00  Oct.  1,  1994 

41-69  . (869-022-00172-8) .  16.00  Oct.  1,  1994 

70-89  . (869-022-00173-6) .  850  Oct.  1,  1994 

90-139 . (869-022-00174^) .  15.00  Oct.  1,  1994 

140-155 . (869-022-00175-2) .  12.00  Oct.  1,  1994 

156-165  . (869-022-00176-1) ......  17.00  ^Oct.  1, 1993 

166-199  . (869-022-00177-9) .  17.00  Oct.  1,  1994 

200-499  . (869-022-00178-7) .  21.00  Oct.  I,  1994 

500-End  . (869-022-00179-5) .  15.00  Oct.  1,  1994 

47  Parts: 

0-19  . . . (869-022-0018(W) ......  2500  Oct.  1,  1994 

20- 39  . (869-022-00181-7) .  20.00  Oct.  1, 1994 

40-69  . (869-022-00182-5) .  14.00  Oct.  1,  1994 

70-79  . (869-022-00183-3) .  24.00  Oct.  1, 1994 

OO-End  . . (869-022-00184-1) .  26.00  Oct.  1,  1994 

48  Chapters: 

1  (Ports  1-51)  . (869-022^)0185^ .  3600  Oct.  1,  1994 

1  (Ports  52-99)  . (869-022-00186-8) .  23.00  Oct.  1,  1994 

2  (Ports  201-251) . (869-022-00187-6) .  16.00  Oct.  1, 1994 

2  (Ports  252-299) . (869-022^188-4) .  f3.00  Oct.  1,  1994 

3-6  . (869-022-00189-2) .  23.00  Oct.  1,  1994 

7-14  . (869-022-0019(W) .  30.00  Oct.  1,  1994 

15-28  . (869-022-00191-4) ......  32.00  Oct.  1,  1994 

29-End . (869-022-00192-2) .  17.00  Oct.  1, 1994 

49  Parts: 

1-99  . (869-022-00193-1) .  24.00  Oct.  1,  1994 

100-177  . (869-022-00194-9) .  30.00  Oct.  1, 1994 

178-199  . (869-022-00195-7) .  21.00  Oct.  1,  1994 

200-399  . (869-022-00196-5) .  30.00  Oct.  1, 1994 

400-999  . . . (869-022-00197-3) .  35.00  Oct.  1, 1994 

1000-1199  . (869-022-00198-1) .  1900  Oct.  1, 1994 

1200-End . (869-022-00199-0) .  15.00  Oct.  1, 1994 

50  Parts: 

1-199  . .  (869-022-00200-7) .  25.00  Oct.  1,  1994 

200-699 . (869-022-00201-5) .  22.00  Oct.  1, 1994 

600-End  . (869-022-00202-3) ......  27.00  Oct.  1, 1994 

CFR  Index  and  Findings 

Aids . (869-026-00053-1) .  36.00  Jon.  1. 1995 


Federal  Register  /  Vol.  60,  No.  107/  Monday,  June  5,  1995  /  Reader  Aids 


THI*  stock  Number  Price  Revtolon  Date 

Complete  1995  CFR  set .  883.00  1995 

Microfiche  CFR  Edition: 

Complete  set  (one-time  mailing) .  188.00  1992 

Complete  set  (one-time  mailing) .  223.00  1993 

Complete  set  (one-time  moiling) .  244.00  1994 


Subscription  (mailed  os  issued) .  264.00  1995 

Individual  copies .  1.00  1995 

’  Because  Title  3  is  an  annual  compiotion,  this  volume  and  al  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

^The  July  1,  1985  erStion  of  32  CFR  Parts  1-169  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  lul  text  of  the  Defense  AccMsition  Regulalions 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  os  of  July  1, 1964,  containing 
those  pats. 

>The  July  1,  1985  edtion  of  41  CFR  Chapters  1-100  contains  a  note  only 
fa  Chapters  I  to  49  inclusive.  Fa  the  full  text  of  procuement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  J(4y  1, 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  Apr. 
I,  1990  to  Ma.  31,  1995.  The  CFR  volume  issued  AprI  1,  1990,  should  be 
retained. 

^No  omerxJments  to  this  volume  were  promulgated  duing  the  period  July 
I,  1991  to  June  30,  1994.  The  CFR  volume  issued  July  1, 1991,  should  be  retained. 

*No  amerxjments  to  this  volume  were  promulgaled  duing  the  period  January 
1,  1993  to  December  31,  1994.  The  CFR  volume  issued  JorHiory  1,  1993,  should 
be  retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  October 
I,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  I,  1993,  should 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
I,  1994  to  Mach  31,  1995.  The  CFR  volume  issued  April  1,  1994,  should  be 
retained. 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 

Documents 


This  unique  sen/ice  provides  up-to<late 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 

Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Ontar  Ptooaasing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

tfeeasyl 
To  fax  your  orders  (202)  512-2233 

□  YES  ,  please  enter _ one  year  subscription's  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 


can  keep  up  to  date  on  Presidential  activities. 


Q  $132.00  First  Class  Mail  Q  $75.00  Regular  Mail 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/attention  line) 

(Street  address) 

(City,  State,  Zip  code) 

(Daytime  phone  including  area  code) 


For  privac}^  check  box  below: 

□  Eto  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  (documents 

□  GPO  Deposit  Accoimt  1  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  I  I  I  I  I  (expiration) 


(Authorizing  signature)  i<V94 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Annoimdng  the  Latest  Edition  / 


The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  die  User  of  die  Federal  Register  7- 
Code  of  Federal  Reguladons  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explcmation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form  ^ 

Order  processing  code:  Charge  yOUf  Order. 

*6173 

□  yes,  please  send  me  the  following:  Tb  fax  your  orders  (202)-512-2250 


copies  of  The  Federal  Register-Whet  It  is  and  How  1b  Use  It,  at  S7jOO  per  copy.  Stock  No.  069-000-00044-4 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 


postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


Please  Choose  Method  of  Payment: 

I  I  Check  Payable  to  the  Superintendent  of  Documents 

EH  GPO  Deposit  Account  I  1  I  I  I  I  1  I  “  EH 

□  VISA  or  MasterCard  Account 


■■■■■■■■■■■■■■I 

1  M  M  M 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your,  order! 

(Authorizing  Signature)  (**»  •-**) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  your  name/address  available  to  other  mailers?  □  □ 


Mail  To:  New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

il  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Regi^er  without  reading  the 
Federal  Register  ev^  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  IrnieK,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primtiriiy  under  the  names  of  the  issuing 
agencies.  Sigrrificant  subjects  are  carried 
as  cross-references. 

$24.00  per  year. 

A  UncUng  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  ol  publication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ontor  Processing  Code: 

•5421 


□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

Ifaeasyl 
To  fax  your  orders  (202)  512-2233 


_ LSA  ^  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

_ Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ _ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name)  (Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy^  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Accoimt  |  |  |  |  |  |  |  |  —  Q 

□  VISA  □  MasterCard  I  I  I  I  I  (expiration) 


(Authorizing  signature)  i(V94 

Thank  you  for  your  order! 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS*  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscr^tion 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when,  you  will  get  your  renewal  notice  by  checking  the  numb^  diat  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 

•  -  A  renewal  notice  will  be  A  renewal  notice  will  be 

sentapptaaimarelyWdayi  ,  rent  approximately  90  diy« 

before  dm  date.  before  dm  date. 


APR  SMITH212J 

DEC95  R  I 

1 

AFROO  SMITH212J 

DEC95  R  1 

JOHN  SMITH 

JOHN  SMITH 

212  MAIN  STREET 

212  MAIN  STREET 

FORESTVILLE  MD  20747 

FORESTVILLE  MD  20747 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  altmg  with  your  n^w  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 

DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  vyith 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Supertmend««o.Ooc«m««Sub«Hp«onO^ 


□YES,  please  enter  my  subscriptions  as  folows: 


Charge  your  order. 

It^eaayl 

To  fax  your  orders  (202)  512-2233 


_ subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 

of  Ckxle  of  Federal  Regulations  S^tions  Affected,  at  $5^  ($680  foreign)  each  per  year. 


_ subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 
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